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MEMORANDUM. 

This  volume  completes  the  publication  of  the  decisions 
of  the  Supreme  Court  of  the  State  of  Illinois,  under  its  pre- 
sent organization.  The  term  of  office  of  the  present  incum- 
bents will  expire  on  the  first  Monday  in  December  next,  by 
virtue  of  the  provisions  of  the  new  Constitution,  and  on  the 
same  day,  the  term  of  the  three  Supreme  Judges,  soon  to  be 
elected  by  the  people,  will  commence. 

THE  REPORTER. 

QuiNC7,  August,  1848. 
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JUSTICES 


OF  THE 

SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS, 

BUIUNO  THE  PERIOD  OF  THEK  REPORTS. 

DaU  ofprennt  committion, 

WILLIAM  WILSON,  (1)  CHixr  Justxcb.  Jan.  19, 1825. 

SAMUEL  D.  LOCKWOOD,  AssociatIe  Justice.  "    « .  «     « 

THOMAS  C.  BROWNE,  (2) «              «  «    «      " 

SAMUEL  H.  TREAT,  (*)     «              «  Feb.       1841. 

JOHN  D.  CATON,  (4)        .  «              ^'  «    18, 1845. 

GUSTAVUS  P.  KOERNER'   '<              ^  Dec.  21, 1846. 

NORMAN  H.  PURPLE,        "  .           «  «    «     " 

WILLIAM  A.  DENNINQ,    «              ^  •      Jan.  1%  1847. 

JESSE  B.  THOMAS,       .      '<              ^  «  27,    « 

ATTORNEY  OENEftAZ.. 

DAVID  B.  CAMPBELL. 

BEPORTER, 

CHARLES  GILMAN. 

CLERK, 

RIGDON  B.  SLOCUMB. 

(1)  Chief  Justice  WUson  received  his  first  appointment,  August  7, 1816,  and 
has  been  Chief  Jnstic*  from  the  date  of  his  present  commission. 

(2)  Justice  Browne  received  his  first  appointment,  Oct.  9, 1818. 

(3)  Justice  Treat  took  his  seat  upon  the  Bench,  Feb.  22, 1831,  under  tba  Act 
of  Feb.  10th,  1841,  re-organizing  the  Judiciary,  and  increasing  the  number  of 
Justices  from  four  to  nine. 

(4)  Justice  Caton  was  first  appointed  by  the  Governor,  August  20, 18^,  and 
afterwards,  May,  2, 1843;  Justice  Koerner,  April  2, 1845;  Justice  Purple,  Aug. 
$,  1845;  and  Justice  Thomas,  Aug.  6.  1843. 


CIRCUITS  OF  THE  JUSTICES. 

Justice  LOCKWOOD. 
«        KOERNER. 
«        DENNING. 
Chief  Justice  WILSON. 
Justice  PURPLE. 
«        BROWNE. 
«        THOMAS. 
«        TREAT. 
«        CATON. 


1st  Circuit, 
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4th 

do. 

6th 
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7th 

do. 

8th 
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9th 
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BOLL  OF  ATTORNEYS 

or  THE 

SUPREME  COURT  OF  THE  STATE  OF  ILLINOIS, 

THEIR  PRESENT  RESIPENCES,  SO  FAR  AS  ASCERTAINED. 

CONTINUED   FROM   VOL.   III. 


1847. 


Alvah  Hand,  ChieagOy  Cook  co» 

John  Baker,  St.  CUiir  eo, 

Bushrod  W.  Lott,  FoUm  of  St.  Croix, 

Wisconsin. 
William  W.  Roman,  Lebanon,  St,  Clair, 

CO. 

Franklin  Robb,  Crawford  co. 
Elihu  McCuUock,       « 
James  Cunningham,  Peoria,  Peoria  co. 
Daniel  White,  Carlyle,  Clinton  co. 
Kirtland  M.  Hutchinson, 
Florence  Eugene  Baldwin,  St.  Clair  co. 
Henry  H.  Horner,  " 

Michael  D.  Prender^ast,  Grundy  co. 
A.  Newton  Tuttle,  Chicago,  Cook  co. 
Frederick  Spies,  Lebanon,  St.  Clair  co. 
Francis  U.  S.  Brawley,  Stephenson  co. 
Joseph  Kelso,  Galena,  Jo  Daviess  co. 
John  C.  Bagby,  RushviUe,  Schuyler  co, 
Andrew  McCallen,  Hardin  co. 
Harlow  B.  Belding,  Nauvoo,  Hancock 

CO. 

William  H.  Parish.  • 

Albert  H.  Barnes,  Chicago,  Cook  co. 
John  Dixon,  York,  Clark  co. 
Ezra  B.  McCagg,  Chicago,  Cook  co, 
John  H.  Kedzie,         <<         << 
Owen  P.  Langworthy,  Elizabeth,  Jo 

Daviess  co. 
John  L.  Scripps,  RashviUe,  Schuyler  co. 
Wellington  Weigly,  Elizabeth,  Jo  Da- 

vius  00. 


George  J.  Rogtrs,  RushviUe,  Schuyler 

CO. 

Daniel  D.  Van  Allen. 
Horatio  G.  Shurnway,  Chicago  Cook  eo. 
George  W.  Lay,  Jun'r.  " 

Bolton  F.  Strother,  Galena,  Jo  Daviess 

CO. 

Elisha  P.  Ferry,  LittU  Fort,  Lake  co. 
John  Moses,  RushvUU,  Schwyler  co, 
Benjamin  P.  Hewitt,  Payson,  Adams 

CO, 

O.  K.  W.  Lull. 

Oliver  Thomas,  Chicago,  Cook  co. 

Joseph  W.  Dallam,        " 

Heary  A.  Clarke,  " 

Jacob  T.  Borah,  Fairfield,  Wayne  eo. 

Henry  O.  Ryerson. 

Richard  K.  Swift. 

Ward  W.  Hudson. 

Christopher  C.  Hewett,  Dundee,  Ka%e 

CO. 

William  H.  Macon,  Petersburgh,  Men- 

ardco. 
Jonathan  S.  Fancher,  Peoria,  Peoria  eo. 
Charles  H.  Hoyt,  Chicago,  Cook  co. 
Francis  M.  Rawlings,  Sentonf  Frank' 

lin  CO. 
John  McElvain,  ** 

John  M.  Keep,  BdoU,  Rcck  0>  Wis- 

consin, 
Aaron  Van  Wortner. 
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Kobert  D.  Hopkins,  Virginia,  Cats  co, 

Wm.  A.  Caswell,  Chicago,  Cook  co. 

Daniel  Miller,  TaylorviUe,  Christian  co. 

Luke  S.  Kimball,  Chicago,  Cook  co, 

John  W.  Wanghoss,  "  " 

C.  B.  Waite,  Jlock  Island,  H,  L  co. 

Orloif  W.  Dorman,  Chicago,  Cook  co. 

Wm.  C.  Goudy,  liwistown,  Fulton  co. 

Thos.  T.  Kinseller,  Chicago,  Cook  co. 

Harvey  B.  Hurdj  « 

Leander  B.  Hills^  RocJ^rd,  Winnebago 

CO. 

Joseph  N.  Barker,  Chicago,  Cook  co. 

Alexander  G.  Beyer,   " 

Leander  J.  S.  Turney,  Shavrneetown, 

GaXUtiin  co. 
Sandford  R.  Blod^et,  UttU  Fart,  Lake 

CO. 

Simeon  K.  Gibson,  Shavmeetoton,  Gal- 
latin co» 
Charles  J.  Hall,  Chicago,  Cook  co, 
Thaddeus  S.  Seybold,  Ottawa,  I^^Ue 

CO. 

Henry  Case,  JacksonvUU,  Morgan  co. 
Carlos  Hoyne,  Oswego,^  Kendall  co. 
S.  Addison  Irvine,  Oregon,  O^U  co. 
Almon  B.  Ives,  Oswego,  Kendall  co. 
Jos.  B.  Edmonston^  Winchester,  Scott 

CO. 

Joseph  B.  Underwood,  BeUevUle,  St, 
Clair  CO.,       ' 


David  V.  Bradford..  Bemrly,  Adams  co. 
John  M.  Grove,  Mt.'  Sterling,  Broton 

CO. 

Thomas  JayAe,  CarlinviUe,  Macoupin 

CO. 

Francis  Goodspeed,  Joliet,  WUl  co. 

Linton  Garley,  <^ 

John  Bigler,  Mt.  Sterling,  Brown  co. 

John  T.  Graves. 

Albert  G.  Jones,  Charleston,  Cole  co. 

Nelson  D.  Elwood,  Joliet,  WiU  co. 

Royal  E.  Barber,  « 

Henry  W.  Webb,  Jonesb&rough,  Union 

CO. 

Perkins  Cleveland,  Quincy,  jidams  co. 

Joseph  Miles. 

Nathan  Dresser,  Petersburgh,  Menard 

CO. 

Geo.  W.  Stipp. 

Strothro  Griggsley,  Pittsfield,  Pike  co. 

Chas.  F.  Lett 

John  Choate. 

Jas.  B.  Moore. 

Patrick  Carberry. 

Wm.  W.  Farwell. 

Henry  C.  Kelly. 

E.  W.  Vining. 

James  Fletcher. 

Josiah  Snow. 


ADDITIONAL  RULE. 

ADOPTED  DECEMBER  13,  1847. 


XLII.  Ordered,  that  so  much  of  any  rule  or  rules  of 
this  Court  as  makes  any  other  than  the  first  day  of  the  term 
a  return  day  €or-  writs  of  error,  he  and  the  same  is  hereby 
rescinded. 
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DECISIONS 

OF   THE 

SUPREME  COTJRT 

'  OF   THE 

STATE  OF  ILLINOIS. 

*  DELIVERED 

AT   THE   DECEMBER   TERM**1847, 

AT  SMJNGFIELD.      . 


Peter  H.  Johnson  et  aL,  appellants,  v.  NewicaiT  L.  Bar- 
BERy  appellee. 

•Appeal  from  Kane.    . 

Where  an  appeal  wa«  prayed  by  tike  defertdants  in  a  suit  in  fheCirftill  Court  and 
allowed  on  the  ^'condition  that  they  file  their  bonds^"  &c.  the  appeal  bond 
being  executed  by  dne  only,  the  appeal  was,  in  the  SupreiMs  Cour^  dismissed 
on  motion.  ,  * 

Trespass  on,  the  Case,  brought  by  the  appeHee  ia  the 
Kane  Gircuit  Court  against  the  appellants.  The  cause  was 
heard  before  the  Hon.  John  D.  Caton  and  a  jury,  gt  tixe  April 
term  1847,  when  a  verdict  of  guilty  was  rendered  against 
the  defendants  below  for  $489.  Judgment  ^by  \he  Court 
thereon* 

An  appeal  being  prayed,  it  was  allow'td  by  the  Court  "on 
condition  tBat  they  file  their  bonds  in  ninety  days  in  4he 

VOL.  IV.  1  - 
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Johnson  et  al.  v.  Barber. 


.penal  sum  of  six  hundred  and  fifty  dollars,  with  Jacob  John- 
son as  their  security,  conditioned  as  the  law  directs."  On 
the  9th  of  June,  1847,  within  the  time  fixed  by  the  Court,  a 
bond  was  filed  in  the  Clerk's  office,  executed  by  Peter  H. 
Johnson  and  Jacob  Johnson,  in  the  penal  sum  of  •'i^lOOO.  The 
appeal  was  entered  in  this  Court. 

TF.  D,  Barry^  and  w?.  T.  Bledsoe^  for  the  appellees,  moved 
the  Court  to  dismiss  the  appeal,  for  the  following  reasons, 
to  wit: 

1.  The  order  of  the  Circuit  Cpurt  granting  the  appeal, 
has  not  been  complied  wiUi; 

2.  Because  there  has  been  no  appeal  bond  filed,  as  re- 
quired by  the  Circuit  Court  at  the  time  of  granting  the 
appeal; 

3.  Because  one  of  the  defendants  in  the  Circuit  Court, 
(John  B.  Jfthnson,)  did  not  join  in  the  appeal  bond;  and 

4.  Because  the  appeal  bond  is,  In  other  respects,  wholly 
insufficient. 

L^  Trvmbiilly  for  the  appellants,  entered  a  cross  motion 
for  leave  to*amend  tUe  appeal  bond,  which  was  refused. 

Per  Curiam.  The  motion  to  dismiss  the  appeal  must  be 
Sustained.  The  record  shows  that  the  appeal  was  prayed 
by  the  "defendants,"  and  not  by  one  of  them.  The  order  of 
the  Cireuit  Court  required  that  ihey  file  a  bond,  but  Peter 
H.  Johnson  only  hae  executed  it.  The  order  has  not  been 
complied  with,  and  as  has  before  been  decided  by  this  Court 
in  the  cases  of  Carson  v.  Merle^  3  Scam.  168,  Ryder  v. 
Stevenson^  ib.  539,  and  Watson  v.  Thrall^  3  Gilm.  69,  the 
appeal  must  be  dismissed  with  costs. 

nSppeal  dismissed. 
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George  '  C.  Bestor,  plaintiff  in   error,  v.  Isaac  Walker      i^ ilj 

et  al.j  defendants  in  error.  '  »     3 

,160_J26 
9       8 

Error  to  Peoria.  58a265| 

In  order  to  render  the  assig^nor  of  a  promissory  note  liable,  the  assignee  must 
not  only  institute  and  prosecute  his  suit  to  judgment  at  the  earliest  practi- 
cable time,  but  he  must  enforce  that  judgment  by  execution  as  soon  as  he 
can  by  ordinary  diligence.  He  will,  however,  be  excused  froai  suing  out  ex* 
ecution,  when  such  process  would  prove  wholly  upavailing.  If  a  suit  were 
nec«ssary  at  the  maturity  of  the  note,  but  insolvency  should  intervene  be- 
tween the  commencement  thereof  and  judgment,  that  fact  should  be  alleged 
in  the  declaration;  to  excuse  from  the  issuing  of  execution. 

The  assignee  of  a  promissory  note  should  use  due  diligence  to  collect  the  amount 
of  it  from  the  maker  in  the  county  of  the  maker's  residence,  if  such  resi- 
dence is  known  to  him.  If,  however,  such  place  of  residence  is  wholly  un- 
known to  the  assignee,  he  may  elect  to  consider  as  the  place  of  the  maker's 
residence,  the  county  where  the  note  was  executed,  if  he  be  found  there  for 
purposes  of  the  service  of  process  upon  him,  returnable  to  the  first  term  of 
Court  held  in  such  county  after  the  maturity  of  the  note;  or  perhaps  to  a 
subsequent  term,  if,  in  the  mean  time,  diligent  but  unsuccessful  eifort  has 
been  ma.le  to  ascertain  his  place  of  residence. 

The  assignea  of  a  promissory  note  must  not  only  institute  a  suit  against  the  maker 
at  the  first  term,  but  he  must  also  obtain  a  judgment  at  that  term,  and*  if  he 
does  not  thus  obtain  a  judgment,  it  must  not  be  the  result  of  his  negligence. 

Id  an  action  broui^ht  by  the  assignee  of  a  note  against  the  assignor,  it  is  not  ne- 
cessary to  prove  its  execution  by  the  maker. 

Assumpsit,  in  the  Peoria  Circuit  Court,  brought  by  the  de- 
fendants in  error  against  the  plaintiff  in  error  as  assignor  of 
a  promissory  note.  The  cause  was  heard  before  the  Hon.  John 
D.  Caton  and  a  jury,  at  the  May  term  1845,  when  a  verdict 
was  rendered  in  favor  of  the  plaintiffs  fof  it249.  Upon  this 
verdict  judgment  was  entered. 

The  material  facts  in  the  case  as  proved  in  the^  Court  be- 
low, and  the  pleadings  and  instructions  given  by  that  Court, 
are  set  forth  in  the  Opinion. 

0.  Peters^  for  the  plaintiff  in  error. 

1.  In  a  suit  by  an  indorsee  of  a  promissory  note  against 
the  indorser,  the  note  is  not*,  admissible  in  evidence  without 
proof  of  the  baixdwritingx>f  the  maker. 
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The  maker  of  the  note  stands  to  the  other  parties,  like  the 
acceptor  of  a  bill  of  exchange  to  drawer  and  indorser.  And 
in  a  suit  by  the  holder  of  a  bill  against  the  acceptor,  the  hand- 
writing of  the  indorser  must  be  proved.  Robinson  v.  Yar^ 
row,  2  Eng.  Cora.  Law  R.  173;  Smith  v.  Chester,  1  Term 
Rep.  656.  This  rule  of  the  common  law  is  not  altered  by 
our  statutes. 

The  fourteenth  section  of  the  Practice  Act,  (Rev.  Stat, 
415,)  only  provides  that  the  execution  of  the  instrument 
shall  not  be  denied,  when  the  action  is  brought  vpon  the  in" 
sirvment. 

Here,  the  action  is  not  brought  upon  the  instrument,  e.  6.  the 
note,  but  upon  the  indorsement:  if  defendant  does  not  deny 
the  indorsement  under  oath,  he  cannot,  by  reason  of  this  stat* 
ute,  put  it  in  issue.  Nor  does  the  59th  section,  (Rev.  Stat. 
421))  supply-  That  only  applies  to  actions  upon  notes,  &c* 
when  brought  by  the  assignee. 

IL  The  instructions  of  the  Circuit  Court  to  the  jury  were 
erroneous. 

The  first  and  third  instructions  are  substantially  alike,  viz^ 
that  to  charge  an  indorser,  it  is  not  necessary  that  the  exe- 
cution should  be  sent  into  any  county,  except  where  the  judg* 
ment  was  rendered.  The  proposition  is  stated  in  broad 
terms,  and  without  restriction  or  limitation. 

In  many  cases,  the  original  process  is  sent,  and  may  right- 
fully be  sent,  into  a  foreign  county,  and  served  on  the  maker 
of  the  note  resident  there.  In  all  these  cases,  an  indorser 
would  be  charged  on  return  of  the  execution  nulla  bona^ 
though  the  maker  were  worth  his  thousands. 

The  undertaking  of  an  indorser  is  conditional,  viz.  that  he 
will  pay  the  note  if  the  maker  does  not,  provided  tlie  in- 
dorsee uses  due  4iligcnce. 

Our  statute  determines  and  defines  what  due  diligence  is, 
viz.  the  prosecution  of  a  suit  against  the  maker,  unless  he 
be  insolvent,  so  that  the  suit  would  be  unavailing.  Rev, 
Stat.  385,  §7. 

Would  it  be  a  gpod  declaration  in  a  suit  by  indorsee 
against  indorser,  to  allege  that  the  defendant  (indorser)  re- 
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sided  out  of  the  county  of  the  plaintiff,  where  the  cause  of 
action  accrued,  and  that  he  (indorser  )  had  no  property  in 
the  county  of  the  plaintiff.  Tliis  would  hardly  be  contended, 
and  yet  if  these  instructions  be  correct,  such  a  declaration 
would  be  good.  For  diligence  implies  something  more  than 
the  recovery  of  a  judgment.  The  remedy  must  be  pursued 
by  execution. 

Diligence  is  a  mixed  question  of  law  and  fact.  It  is  put  in 
issue  by  plea.  Campbell  v«  Hubsuny  \  A.  K.  Marsh.  229. 

The  indorsee  must  be  as  diligent  as  a  man  ordinarily  is  in 
his  own  business.  Young  v.  Crosky^  3  Bibb,  227.  Is  proof 
that  the  maker  has  no  property  in  the  county,  conclusive  ev^ 
idence  of  insolvency,  so  as  to  preclmie  the  indorser  from 
showing  the  solvency? 

III.  The  Court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  evidence  shows  that  too  much  time  elapsed  between 
the  rendition  of  the  judgment,  and  the  suing  out  of  execu- 
tion. 

Execution  was  delayed  eighty  four  days,  and  no  good  ex- 
cuse is  shown  for  the  delay. 

In  Kentucky,  a  delay  of  three  months  is  an  absolute  dis- 
charge of  the  indorser.  Trimble  v.  fVebbj  1  Monroe,  103  j 
Johnson  v.  Lewis,  1  Dana,  184. 

Is  permitting  eighty  four  days  to  elapse,  using  such  dili- 
gence AS  a  prudent  man  would  use  ordinarily  in  his  own 
business? 

So,  if  the  maker  remove  from  the  Circuit  where  the  holder 
lives,  it  will  not  excuse  him  for  not  using  diligejice.  Sprati 
V.  McKinney,  1  Bibb,  596;  Smallwood  v.  fVuodSy  Ibid. 
646;  Hogan  v.  Vance^  2  do.  34-5;  Thomas  v.  Taylor^ 
2  J.  J.  Marsh.  216 ;  Saunders  v.  O'Briantj  2  Scam.  370; 
Bledsoe  v.  Graves^  4  do.  384-5. 

Mr.  Powell  testified  that  he  thought  it  might  be  best  for 
all  parties  to  delay  suing  out  execution.  He  was  the  attor- 
ney and  agent  of  the  plaintiffs  below,  and  he  must  judge  at 
liis  peril. 

jBy  the  law  merchant,  and  under  the  statute  of  Anne,  dili- 
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gence  consists  in  making  a  demand  and  giving  notice.  This 
could  not  ordinarily  be  dispensed  with,  even  tljoiigh  the  ac- 
ceptor of  the  bill,  or  maker  of  the  note  be  insolvent.  Bailey 
on  Bills,  196;  Smitk  v.  Jhcket,  13  East,  187;  Hodges  v.  GaU^ 
8  Pick.  251;  3  Kent's  Com.  IGO. 

Absolute  insolvency,  or  absconding  from  the  State  only, 
will  excuse  institution  of  suit,  and  pursuirg  the  remedy  by 
execution. 

As  the  attornsys  of  the  plaintiffs  knew  the  residence  of  Law 
to  be  in  Adams  county,  they  should  have  sued  out  execution 
and  sent  it  there. 

As  the  event  has  shown  that  Law  had  property  there,  as 
well  as  in  otlier  counties,  he  should  have  been  pursued  there 
and  the  money  would  have  been  made 

IV.  The  second  instruction,  that  if  the  plaintiffs  below 
did  not  know  that  Law  had  property,  the  jury  would  find  for 
them,  is  so  palpably  erroneous,  as  hardly  to  need  argument 
to  show  it. 

This  is  probably  the  first  time  it  has  been  adjudged  that  ig- 
norance, and  tliat  too  not  improbably  willful  ignorance,  ex- 
cused a  party  from  the  fulfillment  of  his  contract,  and  released 
him  from  his  legal  oblii^ations. 

Non-resident  plaintiffs  rarely  know  whether  the  makers  of 
notes  residing  here,  have  property  or  not;  and  yet  if  this  in- 
struction be  correct,  it  will  excuse  them  from  the  diligence 
required  by  the  statute  to  charge  indorsers. 

V.  The  Circuit  Court  erred  in  excluding  the  evidence 
offered  by  the  defendant  below. 

The  title  deeds.  Evidence  that  Law  had  title  deeds  to 
land  and  good  titles^  was  competent  inasmuch  as  the  ques- 
tion comes  up  collaterally.  It  was  such  evidence  as  would 
authorize  the  jury  to  infer  that  Law  was  not  insolvent. 

So,  that  Law  dealt  in  good  titles,  was  competent,  as  it  would 
he  to  show  a,  merchant's  credit  that  he  had  title  to  his  stock 
of  goods. 

So,  also,  it  was  proper  to  show  that  he  inherited  lands 
from  his  ancestor.  Bestor  could  not  control  and  procure  the 
deeds  of  the  ancestor. 
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So,  the  evidence  showing  that  Law  sold  lands  to  Mr.  Pom- 
mey  was  competent,  because  it  shows  that  he  had  funds,  out 
of  which  he  could  have  paid  the  judgment. 

Reputation  was  also  proper,  as  to  Law's  property.  A 
reputation  that  a  man  h^  wealih,  is  all  that  can,  in  most 
cases,  be  proved.  Inventories  of  his  property  could  not  be 
produced.  His  apparent  condition,  liis  reputation  as  to  prop- 
erty, was  a  fact  proper  for  the  consideration  of  the  jury. 

Finally,  it  was  abuiKlantly  shown  that  Law  had  most  ample 
means  of  paying  the  judgment  against  him.  A  prudent  man 
would  have  sought  it  out.  An  ordinarily  vigilant  man  would 
have  found  it.  And  there  is  no  excuse  for  the  plaintifls  be« 
I0W9  in  not  having  obtained  satisfaction  of  their  execution. 

E.  At  Powell,  for  the  defendant?  in  error,  relied  upon  the 
following  points  and  authorities; 

1.  The  declaration  in  this -case  contains  three  counts, 
besides  the  common  counts.  The  first  count  shows  due 
diligence  by  suit  against  the  maker  at  the  first  term  of  Court 
after  the  note  became  due,  and  execution  issued  to  Peoria 
county,  and  returned  by  the  sheriff,  nulla  bona.  The  sec- 
ond avers  the  insolvency  of  the  maker  at  the  time  the  note 
became  due,  and  at  the  time  the  suit  was  brought  against  the 
assignor.  The  third  count  is  the  same  as  the  first,  except 
that  tw(»  executions  were  issued,  one  to  Peoria,  and  the 
other  to  Knox  county,  and  the  return  of  7iul/a  bona  on  both. 

2.  The  evidence,  as  contained  in  the  bill  of  exceptions, 
fully  sustains  the  verdict  of  the  jury,  and  the  jury  having 
passed  upon  the.  evidence,  the  Court  will  not  disturb  their 
verdict,  unless  it  most  manifestly  appears  that  the  jury  have 
misconceived  the  evidence,  and  that  their  finding  is  fla- 
grantly against  the  weight  of  eyidence.  Smilh  v.  Shullz,  1 
Scam.  490j  howry  v.  Ott^  1  Gilm.  70,and  cases  cited  by 
counsel;  Johnson  v.  Moulton,  1  Scam.  532. 

3.  Due  diligence  by  the  instituSon  and  prosecution  of  a 
suit  against  the  maker,  is  shown  by  t^  return  of  an  execu- 
tion, n^lla  bonoy  issued  upon  a  judgment  against  the  maker 
at  the  first  term  of  the  Court  after  the  note  matured.     The 
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return  of  nulla  bona^  to  an  execution  issued  upon  a  judgment 
rendered  upon  an  assigned  note,  is  evidence  of  the  insolven- 
cy of  the  maker.  Cowles  v.  Lilchjieldy  2  Scam.  356;  JRaplee 
V,  Morgan^  Ibid.  561. 

4.  The  first  instruction  given,  was  correct.  The  assignee 
of  a  note  is  not  bound  to  issue  execution  to  any  other  county 
than  the  one  where  the  judgment  Was  obtained,  unless  it  be 
shown  that  he  knew  of  property  in  some  other  county,  liable 
to  execution.'  He'is  only  bound  to  is3ue  execution  to  the 
county  where  the  suit  was  commenced^  Cowles  v.  LUchfitldf 
2  Scam.  356;  Saunders  v.  O^Briantylhid.  369. 

Without  the  assignee  having  knowledge  of  property  in 
some  other  county  than  the  one  where  he  brought  his  suit, 
surely  it  cannot  be  required  of  hiqu'that  he  shall  issue  exe- 
cutions into  every  eounty  in  the  State,  and  prove  the  same 
returned  ni^lla  bona^  in  order  to  charge  the  assignor.  The 
return  of  nulla  bona  is  sufficient. 

5.  The  assignee  has  done  all  that  is  required  of  him,  if  he 
has  used  all  the  means  in  his  power,  in  the  county  where  he 
sues.  Saunders  v.  O^Briant^  2  Scam.  369.  And  if  dili- 
gent search  for  property  was  made  in  the  county  where  suit 
was  instituted,  that  is  sufficient. 

6.  When  an  execution  is  issued  to  a  sheriff,  on  a  judgment 
rendered  upo^^  assigned  note,  he  becomes  the  sworn  agent 
of  the  assignor  atid  assignee,  and  his  return  of  nulla  bona  to 
•uch  execution  is  conclusive  evidence  that  the  maker  had  no 
property  liable  to  execution  within  his  county,  and  prima 

facie  evidence  of  none  in  the  State,  and  unless  the  fact  of 
the  maker  having  property  be  brought  home  to  the  assignee, 
he  is  not  bound  to  search  for  property  out  of  the  county 
where  judgment  is  rendered.  2  Scam.  356,  369,  before 
cited. 

7.  A  sufficient  excuse  is  given  for  not  issuing  execution 
at  an  earlier  day,  as  it  is  very  clearly  shown  that  the  maker 
of  the  note  had  no  property  in  the  county,  between  the  ren- 
dition of  the  judgment  and  the  issuing  of  execution. 

8.  The  evidence'  to  the  jury  was  sufficient  to  warrant 
their  finding  under  the  second  count,  as  the  insolvency  of  the 
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makftr  is  pretty  clearly  made  out,  and  the  jury  having 
passed  upon  the  whole  of  the  evidence,  and  not  being  misled 
by  the  instructions  given  by  the  Court,  their  verdict  ought 
not  to  be  disturbed. 

The  Opinion  of  the  Court  was  delivered  by 
Thomas,  J.*    This  uase  brings  before  us  for  revision,  a 
judgment  of  the  Circuit  Court  of  Peoria  county,  in  favor  of 
defendants  in  error  as  indorsees,  against  plaintiir  in  error  as 
indorser  of  a  promissory  note. 

The  plaintiff  in  error,  claiming  a  reversal  of  that  judgment 
for  errors  alleged  to  exist  in  the  opinions  of  the  Court  below, 
on  questions  made  during  the  progress  pf  the  trial,  in  his  as- 
signment of  errors,  now  assumes  that  the  Court  erred 

I.  In  its  instructions  to  the  jury; 

II.  In  permitting  the  note  to  be  read  in  evidence  to  the  jury;  . 

III.  In  permitting  improper  evidence  to  be  given  to  the 

IV.  In  overruling  the  motion  for  a  new  trial; — and 

V.  In  excluding  evidence  offered  by  the  defendant  below. 
For  the  proper  understanding  and  investigation  of  the 

questions  presented  by  this  assignment  of  errors,  reference 
to  the  pleadings  and  evidence  of  the  parties  here  becomes 
necessary:     I  proceed  to  make  it. 

The  plaintiffs  below  base  their  right  of  'recovery,  as  well 
upon  the  ground  of  diligence  by  suit  on  their  part  against 
the  maker,  as  upon  that  of  his  insolvency. 

The  first  and  third  counts  of  their  declaration,  exhibit  the 
alleged  proceedings  relied  upon  by  them,  as  constituting 
diligence  sufficient  to  charge  the  indorser^  The  following 
are  the  material  allegations  in  those  counts,  viz: 

First  count.  1.  The  execution  on  the  15th  of  Sept.  1841, 
at  Peoria  county,  by  one  Edmund  Law,  of  his  promissory  note 
for  $200,  to  the  defendant,  (Bestor,)  payable  on  the  26th 
Dec.  1842,  with  interest  at  6  per  cent.,  per  annum. 


*PuRPLEy  J.  having  been  of  counse]  in  this  case,  took  no  part  in  the  decision/ 
VOL.    IV.      •  2 


Digitized  by  VjOOQ IC 


10  SUPREME  COURT. 

Bestor  v.  Walker  et  (U. 

2.  The  assignment  of  said  note,  by  indorsement  thereon 
in  writing,  by  said  defendant  to  one  Isaac  Underbill,  and  by 
said  Underbill  to  plaintiff. 

3.  The  institution  and  prosecution  of  a  suit  on  said  note> 
by  plaintiffs,  against  said  Law,  to  the  first  term  of  the  Circuit 
Court  of  said  county  of  Peoria,  held  after  said  note  became 
due,  to  wit,  at  the  May  terra,  A.  D.  IS43. 

4.  The^  recovery  of  ^a  judgment  in  said  suit,  by  plaintiffs, 
against  said  Law,  during  said  term,  to  wit:  on  the  7th  June, 

1843,  for  the  ^um  of  $232-77  damages,  and  $7-183  costs. 

6.  The  issuing  of  a  Ji,  fa.  on  said  judgment,  on  the  30th 
day  of  August,  A.  D.  1843,  directed  to  the  sheriff  of  said 
county  of  Peoria  for  execution,  that  it  came  to  the  hands  of 
said  sheriff  on  the  same  day,  and  on  tlxe  27th  Nov.  1843,  was 
returned  by  him,  nulla  bona  and  unsatisfied. 

In  addition  to  the  allegatigns  of  the  first  count,  the  third 
count  avers 

1.  The  issuing  of  an  alias  Ji,  fa.  on  said  judgment  on  the 
11th  day  of  April,  1844,  directed  to  the  sheriff  of  the  afore- 
said county  of  Peoria  for  execution;  its  delivery  to  said 
sheriff  on  the  17th  day  of  said  month  of  April,  and  its  return 
by  him,  July  8th,  1844,  nulla  bona  and  unsatisfied. 

2.  The  issuing  oiB,plurie8  fi.  fa.  on  the  12th  of  August, 

1844,  directed  to  the  sheriff  of  Knox  county  for  execution; 
its  reception  by  said  sheriff  of  Knox  county  on  the  15th  of 
said  month  of  August;  and  its  return  by  him,  November  9th, 
1844,  nulla  bona  and  unsatisfied. 

The  second  count  avers  the  insolvency  of  said  Law,  and 
his  inability  to  pay  said  note  or  any  part  of  it  when  it  be- 
came due  and  payable,  and  from  thence  to  the  commencement 
of  the  suit  against  him;  and  that  the  institution  and  prosecu- 
tion of  a  suit  against  him,  at  and  during  such  time,  would  have 
been  wholly  unavailing,  &c. 

The  fourth  and  only  remaining  count  is  the  common  mon- 
ey count. 

The  defendant,  by  his  plea  of  the  general  issue,  put  the 
plaintiffs  upon  proof  of  their  several  allegations;  the  jury  im- 
panneled  to  try  the  issue,  found  for  the  plaintiffs^  assessed 
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their  damages  at  $249,  and  the  Court,  overruling  defendant's 
motion  for  a  new  trial,  rendered  judgment  on  the  verdict. 
The  defendant  excepted  to  the  opinion  of  the  Court,  and  as 
has  been  already  shown,  now  assigns  it  for  error. 

We  are  thus  called  upon  to  determine  as  to  the  sufficiency 
of  the  plaintiflFs'  proof  to  sustain  their  allegations,  and  charge 
the  defendant  as  their  indorser.  This  is  the  principal  inqui- 
ry presented  by  the  record,  involving  as  it  does,  the  plaintiffs' 
right  of  recovery  in  any  event,  and  its  solution  will  dispose 
of  every  other  question  in  the  case,  except  that  of  the  admis- 
sibility of  a  portion  of  the  plaintiffs'  evidence,  arising  upon 
the  first  assignment  of  errors.  It,  therefore,  first  demands  in- 
vestigation. 

First,  then,  as  to  tJie  sufficiency  of  the  proof  to  show  such 
diligence  by  suit  on  th#part  of  the  indorsees  against  the  ma- 
ker as  to  charge  the  indorser.  If  proof  of  the  allegations  of 
the  first  and  third  counts  will  suffice  for  that  purpose,  there  can 
be  no  doubt  of  the  plaintiffs'  right  of  recovery  on  that  ground. 
Those  allegations  are  in  all  respects,  not  only  substantially, 
but  literally  proved.  The  execution  and  indorsement  of  the 
note;  suit  thereon  by  plaintiffs  against  the  maker;  judgment 
in  such  suit;  executions  on  such  judgment;  and  sheriff's  re- 
turns on  such  executions,  are  all  shown  by  plaintiffs'  evi- 
dence (as  embodied  in  the  bill  of  exceptions,)  precisely,  in 
dates,  amounts  and  every  other  particular,  as  alleged  by  them, 
consequently  as  the  defendant  by  pleading  to  those  counts 
admits  their  legal  sufficiency  to  subject  him  to  plaintiffs'  suit, 
it  would  seem  to  be  a  work  of  supererogation  to  proceed  with 
further  inquiry  on  this  branch  of  the  subject.  But  the  course 
taken  on  argument  forbids  that  the  investigation  should  close 
here.  And  moreover,  there  is  perhaps  some  doubt  whether 
there  is  not  such  a  defect  in  the  first  and  third  counts  as  might 
be  fatal  on  error,  (were  they  the  only  counts  in  the  declaration, 
or  the  other  counts  unsustained  by  proof,)  in  this,  that  they 
show  so  long  a  time  to  have  intervened  between  the  judg- 
ment and  the  first  execution  issued  thereon.  In  this  respect, 
the  plaintiffs'  allegations  certainly  do  not  show  due  diligence. 
For  the  purpose  of  reaching  the  indorser,  the  holder  is  re- 
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quired  not  only  to  institute  and  prosecute  his  suit  to  judg- 
ment at  the  earliest  practicable  time,  but  also  to  enforce  that 
judgment  by  execution,  as  soon  as  by  ordinary  diligence 
he  can.  It  is  true  that  he  will  be  excused  from  suing  out 
any  execution  at  all,  when  such  process  would  prove  wholly 
unavailing,  precisely  as  for  the  same  reason  he  would  be  ex- 
cused from  commencing  suit.  But  in  such  case,  where  the 
pecuniary  responsibility  of  the  maker  of  the  note  when  it 
matures,  renders  suit  against  him  necessary  for  the  purpose 
of  preserving  the  guaranty  of  the  indorser,  but  his  subse- 
quent insolvency,  when  judgment  is  rendered,  would  render 
every  attempt  to  collect  the  money  of  him  wholly  unavailing, 
that  fact  sliould  be  alleged  in  the  declaration  to  excuse 
from  the  issuing  of  execution,  just  as  it  should  be  to  excuse 
from  suing,  if  it  had  existed  when  the  note  became  due. 
If  in  any  «uch  case  it  appear  from  the  declaration,  that  the 
time  intervening  between  the  judgment  and  the  execution  be 
80  great  as  to  show  oFearly  that  the  delay  in  the  emanation  of 
such  process  is  the  result  of  the  plaintiffs'  negligence,  and 
the  declaration  contains  no  matter  of  excuse  for  such  neg- 
lect, the  declaration  must  be  held  bad  on  demurrer.  Such 
is  perhaps  the  character  of  the  case  under  consideration. 
But,  be  this  as  it  may,  there  is  not  and  cannot  be,  any  valid 
objection  to  the  second  count,  and  that,  too,  is  fully  sustained 
by  proof  if  the  unavailability  of  suit  against  Law  (the  maker 
of  the  note,)  in  Peoria  county  is  suflScient  to  charge  the  in- 
dorser. It  is  fully  proved  that  the  said  Law  had  no  property 
whatever  in  that  county,  either  when  the  note  became  due, 
or  at  any  subsequent  time.  Consequently  the  plaintiffs  were 
excused,  so  far  as  that  county  was  concerned,  not  only  from 
suing  out  execution  on  their  judgment  before  they  did  so,  but 
also  from  commencing  their  suit.  But  it  remains  to  be  de- 
termined whether  the  institution  and  prosecution  of  a  suit 
against  the  maker  in  that  county,  or  the  fact  that  such  pro- 
ceedings would  have  been  wholly  unavailing  there,  would 
operate  under  the  circumstances  of  the  case  to  fix  liability 
upon  the  indorser,  or  whether  he  is  discharged  by  the  neg- 
lect of  the  plaintiffs,  either  to  institute  and  prosecute  suit 
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in,  or  send  execution  to  some  other  county  or  counties.  The 
defendant  proves  that  Law  had  property  in  other  counties  out 
of  which  the  money  might  probably  have  been  made,  and  in- 
sists that  the  plaintiffs  should  have  sought  to  reach  such 
property  by  execution  before  proceeding  against  him. 

This  proposition  involves  an.  inquiry,  for  the  solution  of 
which  we  can  gather  but  little  aid  from  former  adjudi- 
cationSk 

The  law  fixes  liability  upon  the  indorser,  when  suit  hai 
been  instituted  and  prosecuted  against  the  maker  and  yielded 
no  return,  or  when  such  proceedings  being  had,  would  yield 
nothing;  and  numerous  decisions  hold  the  return  of  nulla 
bona  on  execution  against  the  maker,  evidence  of  his  insol- 
vency; but  the  law  is  silent  as  to  the  plgce  at  which  suit 
should  be  commenced,  or  the  maker's  insolvency  jBxist  for 
such  purpose;  and  judicial  construotion  has  not  yet  settled 
that  matter  with  any  degree  of  aijcuracy.  "  In  the  case  of 
Saunders  v.  O^Brianiy  2  Scam..  369,  this  Court  say  that 
•^^due  diligence  does  not  consist  in  merely  instituting  suit 
jagainst  the  maker  and  prosecuting  it  to  judgment.  In  order 
to  show  this  diligence,  it  is  clearly  the  duty  of  the  assignee 
to  prove  thai  within  the  county  where  the  suit  teas  com" 
mencedy  he  had  used  all  the  means  that  the  law  had  furnished 
him  with,  to  collect  the  money."  But  whether  the  county 
where  the  maker  in  that  case  was  sued,  was  also  the  county 
of  his  residence,  does  not  appear.  We  feel  called  upon  to 
define  somewhat  more  specifically,  the  correlative  rights  and 
liabilities  growing  out  of  the  relation  of  indorser  and  indor- 
see under  our  statute.  In  doing  so,  our  endeavor  shall  be, 
to  hold  these  parties  to  a  strict  performance  of  their  respect- 
ive undertakings; — diligence  on  the  part  of  the  indorsee, 
such  as  would  characterize  the  course  of  every  reasonable 
man  seeking  to  protect  his  own  interest,  where  no  ulterior 
recourse  upon  any  one  else  than  the  maker  of  the  note  re- 
mained to  him,  contingent  upon  his  failure  to  collect  the 
money  from  that  quarter;  on  the  part  of  the  indorser,  liability 
to  pay  the  debt  guarantied  by  him,  and  which  his  assignee's 
diligence  could  not  secure  from  the  maker.     Nothing  short 
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of  this  would,  in  our  estimation,  preserve  the  integrity  of 
the  contract. 

But  there  must  be  some  local  bounds  within  which  the 
diligence  of  the  indorser  is  to  be  exercised,  or  the  maker's 
insolvency  to  exist.  Where  are  those  bounds?  Are  they 
co-extensive  with  the  State,  or  circumscribed  by  the  limits 
of  some  particular  county?  Not  the  former  certainly,  other- 
wise, before  resort  could  be  had  to  the  indorser,  suit  would 
necessarily  have  to  be  commenced  in,  or  execution  sent  to, 
every  county  in  the  State.  No  such  burthen  rests  upon  the 
indorsee;  but  diligence  or  excuse  for  the  want  of  it  in 
some  one  county  will  ordinarily  suffice.  What  county  should 
that  be?  We  feel  no  hesitancy  in  replying,  the  county  of 
the  maker's  residence,  if  it  be  known  to  the  indorsee.  It  i» 
there,  more  than  any  where  else,  that  he  is  presumed  to  own 
property,  and  if  diligence  by  suit  is  used  against  him,  or 
would  prove  unavailing  there,  liability  is  thereby  fixed  upon 
the  indorser,  without  any  necessity  on  the  part  of  the  indor- 
see to  seek  elsewhere,  with  an  execution  for  his  property; 
although  if  the  maker  has  property  elsewhere  out  of  which 
the  money  could  be  made,  and  that  fact  be  known  to  the  in- 
dorsee, it  would  be  otherwise.  In  such  case,  good  faith  on 
the  part  of  the  assignee  would  require  an  eflTort  on  his  part 
to  make  such  property  available  for  the  payment  of  his  debt, 
before  instituting  suit  against  his  assignor. 

If,  however,  the  residence  of  the  maker  be  wholly  unknown 
to  the  indorsee,  he  may  elect  to  consider  as  the  place  of  the 
maker's  residence,  the  county  where  the  note  was  executed, 
if  he  be  found  there  for  the  purposes  of  the  service  of  pro- 
cess upon  him,  returnable  to  the  first  term  of  Court  held  in 
said  county,  after  the  maturity  of  the  note;  or  perhaps  to  a 
subsequent  term,  if  in  the  meantime  diligent  but  unsuccess- 
ful effort  has  been  made  to  ascertain  his  place  of  residence. 
In  such  case  the  same  results,  as  it  regards  their  effect  upon 
the  rights  of  the  one  party,  and  the  liability  of  the  other, 
would  follow  as  if  the  proceedings  by  suit  had  been  had 
against  the  maker,  or  his  insolvency  established  in  the  county 
of  his  residence. 
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It  may  be  proper  here  to  remark,  that  in  any  case,  the  law 
requires  diligence,  not  only  in  instituting,  but  also  in  prose- 
cuting suit.  It  is,  therefore,  not  sufficient  that  suit  be 
commenced  to  the  first  term  of  the  proper  Court,  but  judg- 
ment must  also  be  rendered  at  that  term,  or  if  not,  such  result 
must  not  grow  out  of  the  plaintiff's  negligence.  He  must  do 
every  thing  in  his  power  to  entitle  him  to  judgment,  as  by 
filing  his  declaration  and  copy  of  the  note  sued  on,  &c.,  or 
he  will  be  held  guilty  of  laches.  And  so  in  order  to  charge 
the  indorser  on  the  ground  of  the  maker's  insolvency,  it 
should  appear,  not  simply  that  his  liabilities  exceed  his  means 
of  paying,  in  which  case  he  would  be  virtually  insolvent,  if 
payment  of  all  his  debts  should  be  pressed;  but  in  the  lan- 
guage of  the  statute,  that  the  institution  of  suit  against  him, 
would  be  wholly  unavailing. 

Testing  the  case  under  consideration  by  the  principles 
above  stated,  the  plaintififs  were  clearly  entitled  to  recover. 
It  was  proved  upon  the  trial,  that  Law,  the  maker  of  the 
note,  lived  in  Adams  county  in  1842,  and  for  a  year  or  two 
before  the  trial,  which  was  in  October,  A.  D.  1845,  in  Knox 
county;  but  whether  he  lived  in  Adams  county,  or  where  he 
lived  on  the  25th  Dec.  1842,  when  the  note  matured,  or  af- 
terwards, either  when  suit  was  commenced, -  or  judgment 
rendered,  does  not  appear;  nor  is  there  anything  to  show 
that  the  plaintifis  knew.  But  the  note  was  executed  in  Pe- 
oria county,  and  on  the  4th  of  January,  A.  D.  1843,  ten  days 
after  it  become  due,  suit  was  commenced  upon  it,  to  the 
next  term  of  the  Circuit  Court  holden  in  that  county,  and 
sent  to  Adams  county  for  service,  for  the  reasons,  as  E.  N. 
Powell,  the  plaintiffs'  attorney  swears,  that  he  and  his  part- 
ner, Mr.  Bryan,  had  understood  that  the  said  Law  lived  in 
said  county  of  Adams;  but  said  summons  was  returned  by  the 
sheriff  of  said  county  of  Adams  not  served,  thus  justify- 
ing the  impression  that  said  Law  did  not  live  there,  and 
afterwards,  on  the  21st  of  March,  1843,  a  second  writ  in  the 
same  suit,  and  returnable  to  the  same  term  of  Court,  was 
issued,  and  put  into  the  hands  of  the  sheriff  of  the  aforesaid 
county  of  Peoria,  and  by  him  served  upon  said  Law.     Judg- 
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ment  in  said  suit  was  rendered  at  said  term  of  Court,  and 
executions  sued  out  thereon,  (as  has  already  been  intimated,) 
strictly  as  alleged  in  the  third  count  of  the  declaration  in  this 
case,  and  it  is  shown  by  the  testimony  of  the  aforesaid  Powell, 
that  the  reason  why  execution  was  not  sued  out  immediately 
upon  the  rendition  of  the  judgment,  was,  that  no  property 
could  on  diligent  search  be  found,  belonging  to  stiid  Law,  in 
said  county  of  Peoria,  and  that  it  was  desirable  to  send  ex- 
ecution when  issued,  to  the  county  where  said  Law  lived, 
but  that  it  was  not  known  to  said  witness,  nor  his  partner, 
Mr.  Bryan,  where  he  did  live,  and  further,  that  when  they 
learned  that  said  Law  resided  in  Knox  county,  they  caused 
the  third  execution  to  be  sent  there.  On  that  execution, 
as  has  been  stated,  nothing  was  made,  and  the  sheriff's 
return  of  Jiul/a  bona  on  it,  established  the  said  Law's  insol- 
vency in  that  county,  as  by  similar  proceedings  it  had  been 
established  in  Peoria  county.  Nor  can  we,  in  the  absence 
of  all  proof  showing  that  the  plaintiffs  were  apprised  of  the 
said  Law's  residence  in  the  aforesaid  county  of  Knox  before 
the  dsite  o(  the  plt(7'ies  fi.  fa.  sent  thither,  hold  them  guilty  of 
laches  in  not  having  it  issued  to  that  county  at  an  earlier 
day,  notwithstanding  it  appears  from  the  evidence,  that  such 
proceedings  might  probably  have  resulted  in  making  the 
whole,  or  a  part  of  the  money  out  of  said  Law's  property. 
From  this  view  of  the  subject  it  results,  that  the  Circuit 
Court  did  not  err  in  overruling  the  defendant's  motion  for  a 
new  trial,  for  the  alleged  reason,  that  the  verdict  was  against 
the  law  and  the  evidence. 

'  It  is  equally  conclusive,  that  the  opinion  of  the  Court  re- 
jecting the  testimony  offered  by  the  defendant,  and  objected 
to  by  plaintiff,  was  right;  and  that  in  the  instructions  given  to 
the  jury  there  was  no  such  error,  as  to  entitle  the  defendant  to 
a  new  trial  in  the  Court  below,  or  a  reversal  of  judgment  here. 
The  testimony  referred  to  as  offered  by  the  defendant  and 
on  plaintiffs'  motion  rejected  by  the  Court,  was  "that  in  1843, 
said  Law  exhibited  to  the  witness  {Joshua  J.  Moore,)  title 
deeds  to  many  tracts  of  'land  in  the  Military  Tract;  that  Law 
was  not  a  man  who  dealt  in  I^*^ds  to  which  he  had  not  a  good 
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title;  that  he  inherited  from  his  father  large  quantities  of  land 
in  the  Military  Tract;  that  two  years  ago  (before  October, 
1845,)  Mr.  Pommey  purchased  two  quarter  sections  of  Law, 
and  Law  gave  him  good  titles  therefor;  and  that  Law  had  the 
reputation  of  having  much  property."  Now,  saying  noth- 
ing of  the  mode  of  proof  sought  to  be  made  here  of  the  said 
Law's  title  to  real  estate,  the  testimony  was  properly  rejected 
because  such  property  was,  if  it  existed  and  was  owned  by 
said  Law  at  all,  out  of  Peoria  county,  and  the  plaintiffs  are 
not  shown  to  have  known  any  thing  about  it. 

The  instructions  complained  of,  as  given  to  the  jury  at  the 
plaintifl^'.  request,  are  as  follows,  to  wit: 

"  1.  That  it  was  not  necessary  for  plaintiffs  to  issue  an  ex- 
ecution against  Law  into  any  county  but  Peoria,  upon  plain- 
tiffs' judgment,  but  it  was  sufficient  diligence  to  ch^irge  the 
indorser,  if  plaintiffs  made  diligent  search  and  could  find  no 
property  to  levy  on  in  Peoria  county." 

"2.  That  if  the  jury  believe  from  the  evidence  that  Law 
had  property,  yet  if  the  plaintiffs  did  not  know  it,  the  defend- 
ant would  be  liable  as  indorser." 

*«3.  That  it  was  not  necessary  for  the  plaintiffs  to  search 
for  property  of  Law  out  of  the  county  of  Peoria." 

Each  of  thes^  instructions  would  have  been,  by  a  slight 
modification,  more  strictly  conformable  to  the  principles 
hereinbefore  laid  down.  The  first  should  perhaps  have  been 
so  framed  as  to  exclude  any  conclusion  that  the  plaintiffs  need 
not  have  issued  their  execution  to  the  county  in  which  Law 
resided,  if  it  had  appeared  from  the  evidence  that  he  did  not 
reside  in  Pgoria  county,  and  plaintiffs  knew  where  he  did  re- 
side; or  to  such  county,  if  any,  as  Law  had  property  in,  if 
known  to  the  plaintiffs.  The  question  as  to  the  existence  of 
facts  rendering  the  issuing  of  an  execution  to  some  other 
county  than  Peoria  necessary,  (on  the  assumption  of  the  non- 
existence of  which  this  instruction  seems  to  have  been  based, ) 
would  thus  have  been  submitted  to  the  jury;  but  as  from  the 
evidence  they  would  have  been  not  only  authorized,  but 
required  to  find  that  such  facts  did  not  exist.    The  Court,  in 
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assuming  that  they  did  not,  and  instructing  the  jury  accord- 
ingly, cannot  be  said  to  have  erred  to  the  prejudice  of  the  de- 
fendant so  as  to  vitiate  the  judgment. 

'The  second  instruction,  if  intended  to  apply  to  the  county 
of  Peoria,  was  clearly  wrong,  as  that  being  the  county  for  the 
institution  and  prosecution  of  a  suit,  nothing  would  excuse 
the  want  of  diligence  in  that  respect  there,  except  the  said 
Law's  entire  destitution  of  property  subject  to  execution. 
The  fact  of  his  having  property  in  that  county,  would  conse* 
quently  interpose  a  fatal  obstacle  in  the  way  of  plaintiff's  re- 
covery, if  they  had  relied  not  upon  their  efforts  to  subject  such 
property  to  the  payment  of  their  debt  by  legal  coercion,  but 
upon  their  ignorance  of  its  existence.  The  whole  case,  how- 
ever, forbids  the  idea  that  this  instruction  was  so  intended  by 
the  Court  or  understood  by  the  jury,  as  the  said- Law  had  no 
property  in  Peoria  county,  but  had  elsewhere.  The  instruc- 
tion therefore  applied  to  Law's  property  in  other,  counties^ 
and  so  far  as  it  was  concerned,  the  plaintiffs  had  their  re- 
course upon  the  defendant,  without  seeking  it  if  th^y  did.not 
know  of  it,  as  it  is  proved  they  .did  not. 

The  third  instruction,  like  the.  first,  w;as  based  upon  an  as- 
sumption warranted*  by  the  facts,,  but  which,  strictly  speak- 
ing, might  probably  .have  been  left  to  tlie  finding  of  the  jury, 
to  wit:  that  Peoria  county  was  the  place  of  the  said  Law's 
residence,  or  else  that  the  plaintiffs  did  not  know  where  he 
resided. 

If  in  this  or  either  of  the  other  instructions  there  is  any 
error,  it  is  such  that  the  defendant  cannot  in  any  wise  be 
prejudiced  thereby,  and  consequently  it  will  not  affect  the 
validity  of  the  judgment  against  him. 

The  only  question,  remaining  to  be  disposed  of  is  that  in- 
volved in  the  second  error  assigned  by  the  defendant,  to  wit: 
that  the  Court  erred  in  permitting  the  note  to  be  read  in  ev- 
idence to  the  jury. 

The  objection  made  to  the  introduction  of  this  evidence, 
upon  the  trial  in  the  Circuit  Court,  was  based  upon  the 
ground,  that  the  execution  of  the  note  by  Law,  (the  maker) 
was  not  proved,  and  the  defendant  by  his  cotosel  now  insists 
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that  such  preliminary  proof  was  necessary  to  the  admissibil- 
ity of  the  evidence. 

In  this  view  of  the  subject,  we  do  not  concur.  We  cannot 
perceive  that  because  the  maker  of  the  note  stands  to  the 
other  parties  like  the  acceptor  of  a  bill  of  exchange  to  drawer 
or  indorser,  and  in  a  suit  by  the  holder  of  a  bill  against  the 
acceptor,  the  handwriting  of  the  indorser  must  be  proved,  it 
therefore  follows,  as  he  assumes,  that  in  an  action  by  the  hol- 
der against  indorser,  the  handwriting  of  the  maker,  or  ac- 
ceptor should  be  proved.  Such  a  conclusion  is  a  non  sequiiur 
from  the  premises.  Between  the  two  cases  there  is  no  anal- 
ogy. But  as  the  maker  of  an  indorsed  note  does  stand  like 
the  acceptor  of  a  bill,  so  in  a  suit  against  the  maker  by  the 
indorsee,  proof  of  the  handwriting  of  the  indorser  would  be 
necessary  in  this  State,  as  it  would  under  the  lex  mercatoria 
in  a  suit  by  indorsee  against  acceptor,  were  it  not  that  such 
proof  is  expressly  dispensed  with  by  statutory  provision  ex- 
cept it  be  required  by  plea  verified  by  affidavit.  Rev.  Stat. 
Ch.  83,  §  59. 

But  there  is  no  rule  of  law  and  never  has  been,  requiring 
the  indorsee  of  a  note  in  a  suit  against  the  indorser  of  it  to 
prove  the  execution  of  it  by  the  maker.  The  indorser  having 
negotiated  and  put  it  into  circulation,  exhibits  a  degree  of  as- 
surance without  a  parallel,  when  he  demands  proof  of  its 
genuineness  of  the  man  to  whom  he  has  indorsed  it.  Neither 
reason  nor  law  sanctions  such  a  proceeding. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  cost.* 

Judgment  affirmed. 


*  This  case  was  argued  and  decided  at  the  December  term  1846,  but  the  Opis- 
ioD  was  not  filed  until  the  present  term. 
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:i3o  491        The  County  of  Schuyler,  plaintiff  in  error,  v.  The  County 

9       ^  OF  Mercer,  defendant  in  «rror.. 

97a  ^658 

Error  to  Mercer. 


All  actions,  whether  local  or  transitory,  against  a  county,  must  be  commenced 
and  prosecuted  to  final  judgment  and  execution  in  the  Circuit  Court  of  the 
county  against  which  the  action  is  brought;  and  all  actions,  local  or  transitory, 
wherein  a  county  is  plaintiff,  must  be  commenced  and  prosecuted  to  final 
judgment  in  the  county  in  which  the  defendant  therein  resides. 

At  Common  Law,  counties  have  no  right  to  sue,  nor  can  they  be  sued.  Their 
right  depends  on  statutory  enactment,  and  where  they  sue,  or  are  sued,  the 
provisions  of  the  statute  must  be  complied  with. 

The  word  ^^may"  means  ^^rnust"  or  *'shall,*'  in  cases  where  the  public  interest 
and  rights  are  concerned,  and  where  the  public  or  third  persons  have  a  claim, 
de  jure,  that  the  power  should  be  exercised. 

A  law,  which,  in  general  terms,  speaks  of  plaintiffs  and  defendants,  applies  to 
persons  only,  and  States,  counties,  and  municipal  corporations  are  not  affect- 
ed by  its  provisions,  unless  expressly  named  and  brought  within  them. 

Debt,  in  the  Mercer  Circuit  Court,  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error.  The  defendant 
was  defaulted  at  the  May  term  1845,  and  a  writ  of  inquiry  of 
damages  awarded.  At  the  September  term  1845^  the  Hon. 
Thomas  C.  Browne  presiding,  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  Jj>112*89,  a^nd  the  Court 
rendered  a  judgment  accordingly. 

7?.  S,  BlacJetvelly  for  the  plaintiff  in  error. 
The  Court  below  had  no  jurisdiction. 

1,  Because  there  is  no  averment  in  the  declaration,  that 
the  cause  of  action  accrued,  or  was  specifically  made  pay- 
able in  the  county  of  Mercer,  where  the  plaintiff  resided,  and 
where  this  suit  was  instituted.  Rev.  Stat.  413,  §2;  Clark  v. 
Harknessy  1  Scam.  56;  Key  v,  Collins^  ib.  403;  Wakefield  v. 
Goudy^  3  do.  133;  Brown  v.  BodwelU  4  do.  302;  Clark  v. 
Clarky  1  Gilm,  33. 

2.  Because  by  statute  it  is  provided  that  "all  actions,  local 
or  transitory,  against  any  county,  ^niay  be  commenced,  &c. 
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in  the  Circuit  Court  of  the  county  against  which  the  action 
is  brought,"  &c.  Laws  of  1827, 109,  §6;  R.  L.  140,  §6;  Rer. 
Stat.  132,  §18. 

This  statute,  we  insist,  is  compulsory  and  not  permissive. 
All  actions  against  counties  must  be  commenced,  &c.  in  the 
Circuit  Court  of  the  county  against  which  the  action  is 
brought.  In  statutes  of  a  public  nature  and  relating  to  pub- 
lic rights  and  duties,  the  word  may  means  ahull.  Cro.  Jac. 
134;  Cro.  Eliz.  655;  King  v.  Barlow,  2  Salk.  609;  Malcom 
V.  Rogers,  6  Cowen,  188;  Miner  v.  Mec.  Bank,Ao,,  1  Peters, 
46. 

3.  The  declaration  is  insufEcient  Salem  v,  ^hdover,  8 
Mass.,  436;  Bath  v.  Freeport,  6  do.  32&-7;Laws  of  1841, 
190-1. 

4.  The  verdict  and  judgment  are  erroneous  for  not  dis- 
tinguishing between  the  debt  and  damages.      fVilmans  v. 

Bank  of  Illinois,  1  Gilm.  671;  Mager  v.  Huichinsony  2  do. 
270. 

5.  The  Court  had  no  power  to  award  an  execution  against 
the  county  of  Schuyler,  the  only  way  of  enforcing  a  judg- 
ment against  a  county  being  by  mandamus,  or  attachment. 
Bev.  Stat.  133,  §20. 

Jl.   Williams,  for  the  defendant  in  error. 

It  is  insisted  by  the  counsel  for  the  plaintiff,  that  the  Court 
below  had  not  jurisdiction  of  the  parties,  because  it  is  not 
averred  that  the  cause  of  action  accrued  in  the  county  of 
the  plaintiff  below.  It  is  stated  that  the  pauper  became 
chargeable  as  such  in  the  county  of  Mercer,  to  that  county; 
that  the  County  Commissioners  of  Mercer  county  notified 
the  County  Commissioners  of  the  county  of  Schuyler,  of 
that  fact,  and  requested  them  to  remove  said  pauper;  that 
they  neglected  to  do  so;  that  thirty  days  next  preceding 
said  pauper  so  becoming  chargeable  to  the  county  of  Mercer, 
she  was  a  resident  of  the  county  of  Schuyler.  Trom  this  it 
appears  conclusively,  that  the  cause  of  action  did  accrue  in 
the  county  of  Mercer,  but  it  is  insisted  that  the  formal  aver- 
ment should  have  been  made  that  the  cause  of  action  accrued 
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in  the  county  of  Mercer,  and  that  the  county  of  Mercer 
resided  in  the  .county  of  Mercer.  This  is  required  by  no 
principle  of  reason,  or  rule  of  positive  or  technical  law. 

But  it  is  said  that  the  county  of  Schuyler  could  only  be 
sued  in  that  county,  and  this  is  founded  upon  the  notion  that' 
the  provision  that  counties  may  be  sued  in  the  Circuit  Court 
of  the  county  sued,  means,  ex  vz  terminiy  ^^shall  be  sued 
there,  and  not  elsewhere."  The  word  "may"  when  used 
in  statutes  sTiould  be  construed  as  permissive^or  imperative, 
according-  to  the  intention  of  the  legislature,  in  each  case 
where  it  is  so  used.  In  its  grammatical  construction,  it  is 
permissive,  and  not  imperative,  and  there  is  nothing  to  show 
that  in  this  case  it  was  intended  to  be  imperative.  It  is  not 
the  provision  by  which  counties  are  subjected  to  suit.  Coun- 
ties are  subjected  to  suit  by  other  provisions  in  as  general 
and  extensive  terms  as  individuals,  Courts  being  established 
and  clothed  with  jurisdiction  to  try  cases  between  counties 
as  well  as  individuals. 

The  Practice  Act  is  enacted  for  the  guidance  of  the  Court 
in  the  exercise  of  its  jurisdiction.  It  is  provided  in  this 
Act,  in  terms  that  include  counties  as  well  as  individuals^, 
that  when  the  cause  of  action  accrues  in  the  county  of  th« 
plaintiflF,  suit  may  be  commenced  in  that  county.  There  is 
nothing  in  the  words,  or  spirit  of  this  provision  to  exclude 
from  its  operation  cases  in  which  counties  are  parties. 

The  Opinion  of  the  Court  was  delivered  by 
Purple,  J.*  On  the  21st  day  of  October,  A.  D.  1843,  the 
defendant  sued  the  plaintiff  in  an  action  of  debt  in  the  Circuit 
Court  of  Mercer  county  to  recover  a  sum  of  money,  which, 
as  the  declaration  alleges,  the  defendant  had  expended  in 
jwaintaining  a  pauper,  who,  at  the  commencement  of  thirty 
djJ3\s  immediately  preceding  the  time  she  became  chargeable 
as  a  pauper*  to  the  county  of  Mercer,  was  a  resident  of  the 
county  of  Schuyler;  which  last  mentioned  county  thereby  be- 
came liable,  upon  notice  having  been  given  to  remove  said 
pauper,  for  such  maintenance. 

*  Wilson,  C.  J.  and  Justices  Koerneii  and  Denning  did  not  sit  in  this  case. 
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No  appearance  was  entered  by  the  praintiff;  a  judgment  by 
default  was  rendered;  a  writ  of  inquiry  of  damages  award- 
ed, which  was  executed  in  vacation;  returned,  and  judgment 
entered  against  the  county  of  Schuyler  upon  the  verdict  of 
.the  Jury  of  inquest  for  $112-89  and  costs. 

The  plaiutiff  seeks  to  reverse  this  judgment. 

Only  one  point  made  in  the  case,  (being  decisive  of  the 
question^)  will  be  noticed. 

The  Circuit  Court  of  Mercer  county,  (the  process  having 
been  issued  to,  and  served  in  the  county  of  Schuyler,)  had 
no  jurisdiction  of  the  case.  This  will  be  manifest  from  an 
examination  of  the  Act  of  the  General  Assembly,  entitled, 
"^n  tdclio  incorporate  countiesy^^  approved  January  3d,  1827. 
Bev.  Laws,  1833,  139. 

The  first  section  makes  all  counties  then  existing,  or  there- 
after to  be  established,  bodies  corporate  and  politic,  and  au- 
thorizes them  to  sue,  and  renders  them  liable  to  be  sued  in 
their  respective  county  names. 

The  sixth  section  provi4es,  that  "all  actions,  local  or  tran- 
sitory against  any  county  may  be  commenced  and  prosecuted 
to  final  judgment  and  execution  in  the  Circuit  Court  of  the 
county  against  which  the  action  is  brought.  Any  action  local 
or  transitory  in  which  any  county  shall  be  plaintiff  may  be 
commenced  'and  prosecuted  to  final  judgment  in  the  county 
in  which  the  defendant  in  such  action  resides.^' 

Independent  of  some  special  statute,  counties  have  no  com- 
mon law  right  to  sue,  nor  are  they  liable  to  be  sued.  This 
statute  confers  this  right,  and  imposes  such  liability.  The 
same  Act  prescribes  the  method  of  the  service  of  process,  and 
establishes  the  forum  of  trial,  both  in  cases  where  the  county 
is  plaintiff  and  defendant. 

It  is  evident  that  unless  some  other  statute  has  prescribed 
a  different  rule,  counties  can  only  bring  their  suits  in  the 
Courts,  and  in  the  manner  allowed  by  this  Act. '  7he  word 
"may,"  as  used  in  the  sixth  section,  means  shall.  When  a 
county  sues,  the  term  applies  in  an  imperative,  and  not  in  a 
permissive  sense.  Such  was  the  manifest  intention  of  the 
Legislature. 
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The  rule  is,  that  ^Hhe  word  may  means  mtiat  or  shall  only, 
in  cases  where  the  public  interest  and  rights  are  concerned, 
and  when  the  public,  or  third  persons  have  a  claini,rfe  jure, 
that  the  power  should  be  exercised/'  Malcom  v.  Rogersy  6 
Cowen,  188.  Thus,  where  a  statute  says  that  a  sheriflF  may 
take  bail,  it  has  been  construed  to  mean  that  he  shall  do  so. 
And  where  it  is  provided  that  a  plaintiff  ?7iay  assign  breaches 
in  his  declaration,  he  must  so  assign  them  or  fail  in  his  action; 
because  of  the  right  dejure^  of  the  defendant,  that  they  should 
be. so  assigned.  Such  is  understood  to  be  the  rule,  and  the 
illustrations  given  are  deemed  sufficient  to  show  its  practical 
operation. 

The  Act  of  Dec.  30th,  1828,  entitled,  ^'^n  Jld  to  amend 
an  Jld  concerning  Courts  of  law^'^  approved  January  29th, 
1827,(Rev.  Laws,  1833,  145,)  authorizing  process  in  certain 
cases  to  issue  against  defendants  residing  in  foreign  counties, 
and  which  Act,  by  the  Revised  Statutes  of  1845,  is  incorpora- 
ted into  the  general  Practice  Act,  has  not,  at  least  so  far  as 
this  case  is  concerned,  any  bearing  upon  the  question.  Or- 
dinarily a  law,  which,  in  general  terms,  speaks  of  plaintiffs  and 
defendants,  applies  to  persons  only;  and  States,  counties  and 
municipal  corporations  are  not  affected  by  its  provisions,  un- 
less expressly  named  and  brought  within  them. 

The  judgment  of  the  Circuit  Court  of  Mercer  county  is  re- 
versed. 

Judgment  reversed. 
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appellees.  |ijj 

Jlgreed  Case  from  Scoii, 

The  ^neral  rule,  in  relation  to  the  administration  of  the  assets  of  deceased  and 
insolvent  partners^  is  well  established.  If  there  is  partnership  property^ 
and  separate  property  of  a  partner,  the  partnership  debts  are  to  be  paid 
ont  of  Uie  proceeds  of  the  joint  estate;  and  the  individual  debts  are  to  be  paid 
out  of  the  proceeds  of  the  separate  estate.  The  joint  ciieditors  have  no  claim 
on  the  fund  arising  from  the  separate  estate,  until  the  individual  debts  are 
satisfied)  and  on  the  other  hand,  the  separate  creditors  can  ol^ly  jeek  payment 
out  of  the  surplus  of  the  partnership  effects,  after  the  sajtis^ction  of  the 
joint  liabilities. 

Where  one  partner  sells  his  entire  interest  in  the  business  to  his  copartner, 
the  purchaser  takes  the  property,  discharged  from  the  lien  of  ;his  copartner, 
to  have  the  partnership  debts  paid  therefrom;  and  the  creditors'  equity  being 
subordinate  to  the  lien  of  the  partner,  the  property  is  wholly  freed  from  the 

(claims  of  the  joint  creditor. 
It  is  a  doctrine  of  Equity,  that  a  creditor,  who  has  two  funds  to  which  he  may 
resortJor  payment,  shall  be  required  to  exhaust  the  one  in  which  he  has  an 
exclusive  interest,  before  he  goes  upon  the  fund  to  which  another  creditor 
can  only  resort. 
Li  bankruptcy,  where  there  is  no  joint  estate,  and  there  is  no  solvent  partner, 
joint  creditors  are  permitted  to  prove  against  the  bankrupt's  estate  paripatav, 
with  the  separate  creditor,  and  this  principle  applies  equally  in  Uie  case  of 
a  deceased  or  insolvent  partner.    The  joint  creditors  may  participate  equally 
with  private  creditors,  in  the  estate  of  the  deceased  partner. 
It  is  now  the  settled  principle  in  Equity,  that  all  partnership  contracts  are  U> 
be  considered  as  joint  and  several;  and  on  this  principle,  the  joint  creditors 
may  proceed  at  Law  against  the  survivor,  and  in  Equity  against  the  estate 
of  the  deceased  partner. 

Agreed  Case  from  Scott.  The  controversy  originated 
in  the  Probate  Court  of  Scott  county,  in  regard  to  the  allow- 
ance of  a  claim  against  an  estate.  The  claim  being  allowed 
by  the  Probate  Court,  and  a  special  order  being  entered, 
directing  that  joint  and  separate  debts  be  paid  pro  rata,  an 
appeal  was  taken  to  the  Circuit  Court  of  that  county.  *The 
decision  of  the  Probate  Court  was  there  affirmed^  and  a  fur- 
ther appeal  was  taken  to  this  Court. 
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The  principal  facts  are  stated  in  the  Opinion  of  the  Court. 

D.  Ji.  Smithy  for  the  appellant,  filed  the  following  argument: 

In  this  case  I  only  deem  it  necessary,  and  propose  to 
bespeak  the  Court's  attentive  consideration  of  the  facts 
agreed,  and  the  following  authorities  to  be  found  in  the 
Supreme  Court  Library.  In  my  examination  of  them,  it  has 
been  my  purpose  to  quote  all  that  may  have  a  bearing  in 
favor  of  either  view  of  the  case,  so  that  it  may  be  fully  illustra- 
ted. McCulloh  v.  DashieWs  Admr.  1  Harris  &  Gill,  96; 
Vl^Uder  v.  Keeler^  3  Paige  167;  Egberts  v.  Wood^  ib.  518; 
Payne  v.  MatOiews^  6  do.  19;  Mien  v.  Wells,  22  Pick.  454, 
455;  Toller  on  Executors,  455,  note  1;  2  Kent's  Com.  415- 
420,  and  notes;  3  do.  63  to  66,  and  notes;  See  Chap.  85,  and 
Acts  21,  22,  Appendix  to  the  Revised  Statutes.  I  am  per- 
suaded that  the  statutory  provisions  referred  to,  will  settle 
any  doubts  as  to  the  jurisdiction  of  the  Probate  Justice  in 
making  such  order  as  we  insist  should  have  been  made. 

In  cases  involving  the  deaths,  and  insolvency  of  the 
estate  of  partners,  the  whole  current  of  authorities,  except- 
ing the  Pennsylvania  cases,  strictly  and  inflexibly  inhibits 
individual  creditors  from  laying  their  hands  upon  partnership 
effects,  (the  agreed  case  assumes  that  there  are  "partner- 
ship effects,  and  debts  to  a  large  amount  unadjusted,")  until 
after  the  full  payment  of  partnership  debts.  This  is  on  the 
principle  that  partnership  effects  are  a  trust  fund  for  the 
payment  of  partnership  debts.  If  this  is  an  unyielding  prin- 
ciple in  favor  of  partnership  creditors,  I  submit  that  if  they 
can  so  exclusively  appropriate  partnership  effects,  and  come 
in  for  an  additional  pro  rata  with  individual  creditors,  out  of 
individual  effects,  then  the  principle  of  reciprocity  and  trust 
as  laid  down  in  Kent's  Commentaries  are  overthrown,  and 
the  maxim  that  equality  is  equity  is  violated  by  allowing  to 
partnership  creditors  more  than  their  fair  and  equal  propor- 
tions of  the  effects  of  insolvent  estates. 

R.  Swallow's  estate  is  insolvent,  the  doubts  and  queries  of 
appellees'  counsel  to  the  contrary  notwithstanding,  and  no 
suit  can  be  maintained  against  it  by  creditors  except  at  their 
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costs,  and  ^^persons  entitled  shall  receive  their  proportions 
of  said  estate'^  which,  according  to  my  construction,  are  to 
be  ascertained  with  reference  to  the  laws  of  the  land  as  ap- 
plicable to  rights  of  parties  respectively^.  The  Court  of 
Probate  is  a  Court  of  record,  having  jurisdiction  to  render 
judgment  and  decrees  touching  the  settlement  of  estates. 
'Tis  matter  of  obvious  convenience  to  allow  to  that  Court  the 
most  comprehensive  jurisdiction  in  the  summary  and  equitable 
settlement  of  estates,  on  the  broadest  principles  of  equity, 
rather  than  put  parties  to  the  delay  and  expense  of  suits 
in  Chancery  in  the  Circuit  Courts  for  the  settlement  of 
estates. 

The  suggestion,  that  the  provision  of  our  statute  classify- 
ing demands,  and  putting  all  demands  of  the  fourth  class  on 
the  same  footing,  &c.,  varies  or  destroys  the  principles  upon 
which  I  rely  in  this  case,  cannot  be  entitled  to  very  grave 
consideration,  when  it  is  apparent  to  the  Court,  from  the 
examination  of  authorities  referred  to,  (2  Kent's  Com.  416  to 
420,  and  notes,)  that  principles  exactly  analogous  to  that  in 
our  statutes  have  obtained  in  Maryland,  New  York,  &c.  and 
especially  in  the  Roman  Civil  Law,  where  debts  are  all  put 
upon  equal  footing;  and  yet  the  equitable  principles  for  which 
I  am  contending,  have  been  distinctly,  and  for  ages  recog- 
nized. 

W.  Brown  Sr  R.  YateSy  for  the  appellees,  filed  the  follow- 
ing argument: 

The  appellees  having  on  hand,  cash  for  disbursement  in  pay- 
ment of  demands  of  the  fourth  class,  the  Probate  Court  or- 
dered them  to  pay  the  same,  at  the  rate  of  twenty  five  cents 
to  the  dollar,  on  the  whole  of  said  demands  of  the  fourth 
class,  and  that  in  said  disbursment,  they  should  put  demands 
on  individual  and  partnership  account,  on  equal  and  identi- 
cal footing.  To  reverse  this  order,  appellant,  a  separate 
creditor,  prosecutes  this  appecil. 

It  is  contended,  that  the  Probate  Court  should  have  turned 
partnership  creditors  upon  the  partnership  property,  and 
that  it  should  not  have  permitted  them  to  come  upon  the 
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separate  estate,  until  after  the  full  paymept  of.  the  separate 
debts.  If  such  would  he  the  rule  in  Equity  {independent 
of  our  Statute  of  Wills,)  in  a  proper  ;case,  it  is. respectfully 
Contended,  iibtwithstanding  the  confidence  of  the  counsel  .for 
the  appellant,  ithat  it  has  no  application  to  the  facts  agreed 
upon.  There  carr  be  no  marshalling  of  assets  in  this  c^use, 
because  there  is  but  one  fund,' and  that  a  separate  one.  You 
cannot  marsHall  a  single  fund.     Story  on  Partn.  §  363. 

By  the  t^fms  of  the  dissolution,  the  whole  of  the  property 
of  C  &  R.  Swallow  became  the  individual  property  of  C. 
Swallow,  wholly,  free  from  thjB  claim's  of  the  joint  creditors. 

Justice  Story,  in  his  work  oh  Partniership,  says:  "It  may 
be  added,  that  tippn  the:  dijSsolutioh,  it  iscompetent  for.  the 
partners,  in  cases  of  >  voluntary. dissolution,  to  agree,.that  the 
joint  property  of  the.  partnership  shall  belong  to  one  of  them, 
and.if  this  agi'e.ement  be.  6ona  ^e,  and  for  a  valuable  con- 
sideratidn,'it  will  transfer  the  whole  property  to  »uch  partner, 
wholly,  free  from  the  claims  of  the  joint  creditors."  §368. 

"While  partnership  is  going.on,  creditors  have  no  equity, 
strictly  speaking,,  against  the  effects  of  the  partnership^ 
Neither  liave  they  any.  lien  on  .thi3  partnership  effectis  for 
their  debts.''  §5-368,97,  note  1;  326,  note  1.  Hence,  they 
may  sell  and  transfer  th6  same  to  one  of  the  partners,. or  a 
third  person,  free  from,  the  claims  of  creditors  of  the  firm, 

"Arid  this  is  equally  true,  although  the  "whole  or  a  part  of 
the  consideration  of  the  transfer  is,  that  the  partner  taking 
the  property,  shall  pay  the  whole  or  a  particular  part  of  the 
debts  of  the  partnership;,  for  that  will  not  aid  the  creditors. 
The  reason  is,  that,.in  «uch  a  case  the  retiring  partner,  who 
so  transfers  his  share,  has  no  lien  on  the  property,  for  the 
discharge  of  those  debts;  for,  by  his  voluntary  transfer  thereof^ 
he  has  parted  with  it,  and  trusted  to  the  personal  security, 
and  personal  contract  of. the  other  partner.  Even,  if  he  had, 
the  lien  would  not  pass  to  those,  creditors  by  operation  of 
law,  so  as  to  become  available  in  their  favor."  See  section 
359,. and  numerous  authorities  in  note  3. 

Subject,  however,  to  these  exceptions,  it  may  be  generally 
stated,  that  when  the  partners  themselves  have  a  lien  upon 
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tbe  partnership  effects  for  the  discharge  of  all  the  debts  and 
obligations  thereof,  (  as  they  have  in  all  cases  where  they  have 
not  parted  with  it,)  that  lien  may,  in  many  cases,  be  made 
available  for  the  benefit  of  the  creditors.  Bnt  then  the  equi-  ' 
ties  of  the  creditors  are  to  be  worked  out  through  the  medium 
of  that  of  the  partners.  They  have,  indeed,  no  lien,  but  (as 
has  been  said,)  they  have  something  approaching  to  a  lien,  of 
which)  with  the  assent  of  partners  entitled  to  the  lien,  they 
may  avail;  themselves  in  a.Court  of  Equity  against  the  partner- 
ship."    §  360. 

■  Applying  these  principles  to  the  facts  agreed  upon,  and  it 
will  appear -that  the  effects  of  C.  &  R.  Swallow,  by  the  act  of 
the  partners,  had.been  converted  into  the  individual  and  sep- 
arate id^tfite  of  Chester;  that  the  partners  had  parted  with 
their  lien  upon  the  partnership  effects  for  the  discharge  of 
debts  due  from  the  firln,  and  consequently  they  have  no  equi- 
ties through  the  medium  of  which  joint  creditors  can  work  out 
their  equities. 

Again,  the  same  author  adds:  ^^Still  another  inquiry  may 
remain  in  cases  wlrere  the  estate  of  the  deceased  partner  is  not 
jiufficient  to  pay  all  his  separate  debts  and  all  the  joint  debts, 
and  th&t  is  whether  tlie  debtors  are  to  be  paid  pari  passu  out 
of  the  assets  of  the  deceased,  or  either  is  entitled  to  a  prefer- 
ence. Rule  i^  as  in. bankruptcy,  &c."  **But  when  there  is 
no  joint  estate,  th«  case  may  seem  to  be  involved  in  more  nicety 
and  difficulty;  since,  under  such  circumstances,  the  creditors 
would  seem,  as  their  contract  is  several  as  well  as  joint,  to  be 
entitled  upon  general  principles  to  cldiim  pari  passu,  wiihthe 
separate  creditors."  §§  363,  380.  Of  the  like  irnport  is  the 
case  oiMcCulloh  v.  Dashielly  1  Harris  &  Gill,  105.  The 
agreed  case  show^s  that  the  partnership  effects,  upon  dissolu- 
tion, became  the  property  of  Chester  Swallow;  consequently 
there  was  no  joint  estate,  and  the  Court  of  Probate  adjudged 
correctly  in  ordering  the  joint  and  separate  debts  to  be  paid 
pari  passu. 

Again,  the  author  says:  ^'Be  this  doctrine  as  it  may,  it  seems 
certain  that  the  joint  creditors  cannot  be  compelled,  in  case 
of  the  death  of  one  partner,  and  the  bankruptcy  of  the  survi- 
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vors,  to  resort  to  the  estate  of  the  deceased  partner  for  pay- 
ment, for  the  benefit  of  the  fund  in  bankruptcy  in  aid  of  cred- 
itors, who  are  creditors  of  the  survivors  and  not  of  the  old 
partnership.'^     §  364. 

In  the  case  at  bar,  in  opposition  to  what  the  author  says  is 
certain,  the  creditors  of  the  surviving  partner,  and  not  of  the 
old  partnership,  are  asking  the  reversal  of  the  case,  for  the  ex- 
press purpose  of  compelling  the  joint  creditors  to  resort  to 
the  estate  (if  any  there  should  be,)  of  the  deceased  partner  for 
payment,  in  aid  of  said  creditors  of  sakl  survivors. 

Chester  Swallow  having  covenanted  to  pay  the  partnership 
debts,  the  joint  creditors  were  entitled  to  the  benefit  of  said 
covenant,  and  rightfully  were  ipdiid pari  passu  with  other  cred- 
itors upon  the  settlement  of  his  estate.  Paine  v.  Matthews^ 
6  Paige,  21. 

The  appellant  having  elected  to  take  a  pro  rata  out  of  the 
estate  of  Chester  Swallow  enlarged  by  all  the  effects  of  C. 
&  R.  Swallow,  it  would  be  inequitable  to  permit  him  to  turn 
the  joint  creditors  off  from  the  estate  of  R.  until  he  should 
have  paid  the  full  amount  of  his  debt.  He  that  seeks  equity 
must  do  equity.     Story  on  Part.  §  384. 

Upon  the  death  of  Chester  Swallow,  July  1,  1843,  the  right 
of  action  in  favor  of  the  partnership  creditors  was  against 
Ransom  alone.  "And  it  is  now  held  that  a  partnership  con- 
tract, upon  the  death  of  a  partner,  is  in  equity  to  be  considered 
joint  and  several,  and  to  be  treated  as  the  several  debt  of 
each  partner."     3  Kent's  Com.  64. 

Suchbeingtherightsof  the  partnership  creditors  as  against 
Ransom  on  the  1st  of  July,  1843,  can  it  be  that  the  demands 
of  the  appellant,  which  had  no  existence  until  July  1844  and 
March  1845,  can  so  marshall  a  single  fund  as  to  overreach  the 
rights  of  said  partnership  debtors?  There  being  no  partner- 
ship effects,  the  natural  and  legal  remedy  of  the  joint  credi- 
tors was  against  said  Ransom.  They  might  have  sued  him  and 
made  their  debt  out  of  his  separate  estate  even  before  said 
causes  of  action  originated;  and  because  they  indulged  said 
R.  until  his  death,  it  is  contended  that  they  must  be  postponed 
until  J^e  demands*  of  the  appellants  are  paid.     So  to  postpone 
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them  would  be  inequitable,  and  so  to  do  would  conflict  with 
the  opinion  of  Chief  Justice  Marshall,  in  the  case  of  Tucker 
V.  Oxlet/,  2  Peters'  Cond.  R.  183,  where  he  holds  the  follow- 
ing language:  <^It  is  a  debt,  which,  by  suit  against  both  the 
partners,  might  have  been  recovered  against  either  of  them, 
and  either  might  have  been  compelfed  to  pay  the  whole.  Al- 
though due  from  the  company,  yet  it  is  also  due  from  each 
member  of  the  company;  and  the  claim  of  the  creditors  for 
its  satisfaction  extended,  previous  to  the  act  of  bankruptcy, 
to  the  whole  property  of  each  member  of  the  firm,  as  well  as 
to  the  joint  property  of  the  firm.  It  would  certainly  be  im- 
pairing that  claim  to  apply,  by  operation  of  law,  the  whole 
particular  fund  to  other  creditors,  who  at  the  time  of  the  bank- 
ruptcy had  not  a  better  legal  claim  on  that  fund  than  the 
Tuckers,  without  allowing  them  to  participate  in  it.  The 
Court,  therefore,  would  be  much  inclined  to  consider  the 
creditors  of  a  partnership  as  having  a  rjght,  under  the  general 
description  of  creditors  of  the  bankrupt,  to  prove  their  debts 
before  the  commissioner."  We  would  respectfully  ask,  if  the 
description  of  creditors  embraced  in  the  fourth  class  of  claims 
against  insolvent  estates  under  our  statute,  and  who  are  to  be 
:pa.id  pari  passUf  is  not  equally  broad,  and  would  not  equally 
with  the  Bankrupt  Act  include  partnership  creditors..  The 
words  are,  "all  other  debts  and  demands  of  whatsoever  kind, 
without  regard  to  quality  or  dignity  shall  constitute  the 
fourth  class;"  "and  when  the  estate  is  insufficient  to  pay  the 
whole  of  the  demands,  such  demands  in  any  one  class  shall  be 
paid  pro  rcUa^  whether  the  same  be  due  by  judgment,  writing 
obligatory  or  otherwise."  Statute  of  Wills,  §§  115, 120.  We 
would  beg  to  know  if  a  partnership  debt  is  no  demand,  nay, 
if  it  is  not  a  legal  demand  against  the  estate  of  a  surviving 
partner.  If  so,  the  statute  is  imperative,  and  says  that  it  shall 
be  paid  pari  passu  with  all  other  debts  and  demands  of  the 
fourth  class;  and  the  Probate  Court  did  not  err  in  ordering  it 
so  to  be  done.  The  remarks  made  in  6  Paige,  21,  in  refer- 
ence to  the  New  York  Statute  of  Wills,  are  applicable  to 
ours.  "The  principle  adopted  by  the  Revised  Statute  is»  that 
equality  among  creditors  is  equity,  in  relation  to  the  distri- 
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bution  of  the  estate  of  an  insolvent  decedent,  except  in  cases 
where  creditors  had  proceeded  to  judgment  against  decedent 
before  his  death.  And  the  statute  is  express,  that  no  prefer- 
ence shall  be  given  in  the  payment  of  one  debt  over  another 
debt  of  this  class,"  to  wit,  the  fourth. 

Chief  Justice  Marshall,  in  the  above  cause,  at  page  185, 
remarks: 
"Again.  It  is  undoubtedly  unjust  that  the  Tuckers,  having 
a  claim  on  H.  &  T.  Moore,  and  being  able  to  obtain  pay- 
ment from  H.  Moore,  should  satisfy  that  claim  entirely  out  of 
the  separate  estate  of  T.  Moore,  to  the  exclusion  of  other  cred- 
itors who  had  no  resort  to  Henry;  and  it  is  probable  that  a 
Court  of  Chancery  might  restrain  this  use  of  his  legal  rights 
within  equitable  limits.  But  suppose  H.  Moore  also  to  be  a 
bankrupt,'  or  to  be  insolvent  and  unable  to  pay  the  debt,  would 
itnot  be  equally  unjust  to  apply  the  estate  of  each  individual 
to  the  discharge  of  the  several  debts,  to  the  entire  exclusion 
of  creditors,  who  previous  to  the  bankruptcy,  had  a  legal  and 
equitable  right  to  satisfaction  out  of  the  separate  property  of 
each."  In  the  case  at  bar  the  joint  debtors  had  such  legal 
and  equitable  right  against  Ransom,  and  it  would  be  inequi- 
table (there  being  no  partnership  effects,)  to  appropriate  the 
estate  of  Ransom  to  the  payment  of  separate  debts  to  their 
exclusion. 

When  the  dissolution  of  the  firm  of  C.  &  R.  Swallow  took 
place,  and  by  the  terms  thereof  the  partnership  effects  be- 
came the  separate  property  of  Chester,  and  he,  Chester,  did 
take  them  as  such  separate  property,  the  joint  creditors 
from  that  time  had  no  fund  to  look  to,but  the  separate  estate 
of  the  partners  respectively;  and  it  strikes  me  to  be  against 
law,  reason  and  justice,  that  they  should  be  able,  as  they 
clearly  are,  according  to  the  authorities  extracted  above, 
(Story on  Partn.  §§  358,  359,  and  authorities  in  note  3,360,) 
to  convert  the  partnership  effects  into  separate  property;  and 
that,  then,  the  separate  creditors,  whose  debts  thereafter  ac- 
crue, can  come  in  and  sweep  the  separate  estates  to  the  ex- 
clusion of  the  partnership  creditors,  and  yet,  this  must  be 
done,  if  the  appellant  succeeds  in  his  efforts  to  reverse  the 
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judgment  of  the  Probate  Court.  This  is  a  stronger  case  to 
let  in  joint  creditors  upon  separate  estate,  than  that  stated 
in  fVilder  V.  Keeier,  3  Paige,  173. 

Independent  of  the  foregoing  principles,  under  the  peculiar 
circumstances  of  this  case,  the  partnership  effects  having 
become  separate  property,  and  having  in  the  life  time  of  C. 
S.  been  appropriated  indiscriminately  to  joint  and  several 
debts,  and  since  his  death  having  been  divided  pro  rata 
amongst  joint  and  separate  creditors,  (the  appellant  with  a 
full  knowledge  of  all  the  facts,  taking  on  such  pro  rata  dis- 
tribution a  large  proportion  thereof,)  it  is  right,  that  the  prin- 
ciple of  our  statute,  that  among  creditors  of  the  fourth  class 
"equality  is  equity,"  by  which  the  Probate  Justice  was 
guided  in  making  the  order  appealed  from,  should  prevail  in 
the  settlement  of  Ransom's  estate,  and  that  the  order  of  the 
Probate  Court  should  be  affirmed. 

We  understand  that  our  Statute  of  Wills,  above  referred 
to,  prescribes  a  different  rule  for  the  distribution  of  an  insol- 
vent estate,  when  there  are  joint  and  separate  creditors,  from 
that  contended  for  by  the  appellant,  as  the  Equity  rule.  At 
any  rate  the  Probate  Court  must  be  governed  by  the  statute, 
and  if  the  facts  in  this  case  so  overrule  the  rule  of  decision 
prescribed  by  the  statute,  as  to  create  equities  in  favor  of 
the  appellant,  which  would  warrant  the  marshalling  of  assets, 
(the  authorities  above  extracted  to  the  contrary  notwith- 
standing,)  then  he  must  seek  relief  by  bill  in  Chancery.  Such 
was  the  opinion  of  Chief  Justice  Marshall  in  Tucker  v.  Ox- 
ley,  6  Cranch,  35;  S.  C.  2  Peter's  Cond.  R.  183.  Such  was 
the  opinion  of  the  Court  in  the  case  of  McCulloh  v.  Dashielly 
1  Harris  &  Gill,  95,  where  it  is  said:  "At  law  the  joint  credit- 
ors may  pursue  both  the  joint  and  separate  estate,  unless  re- 
strained by  a  Court  of  Equity."  The  same  doctrine  is 
asserted  by  Justice  Story  in  his  Commentaries  on  Equity, 
Vol.  1,  625.  He  there  says:  "The  separate  creditors  of  each 
partner  are  entitled  to  be  paid  out  of  the  separate  effects  of 
their  debtor,  before  the  partnership  creditors  can  claim  any- 
thing; which  can  only  be  accomplished  by  the  aid  of  a  Court 

VOL,    IV.  5 
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of  Equity,  for^  at  law  a  joint  creditor  may  proceed  directly 
against  the  separate  estate." 

The  authority  cited  from  6  Paige,  19,  to  show  that  the  Sur- 
rogate (and  by  analogy,  our  Probate  Court,)  has  power  to 
adjust  equitable  claims,  according  to  the  rules  of  marshal- 
ling assets,  does  not  sustain  the  position.  That  case  simply 
decides  that  the  Surrogate  upon  settlement  would  have 
power  to  liquidate  and  ascertain  the  amount  of  an  unsettled, 
equitable  claim,  and  that  when  so  ascertained,  it  should  be 
paid  pro  rata  along  with  other  creditors.  This  may  be  true, 
yet  it  does  not  shake  the  above  position,  that  to  marshall 
assets  betwixt  joint  and  separate  creditors,  application  must 
be  made  to  a  Court  of  Equity. 

Aside,  however,  from  the  question  of  jurisdiction  in  the 
Probate  Court,  we  respectfully  contend  that  according  to  the 
authorities  cited,  the  facts  in  this  case  take  it  out  of  the  op- 
eration of  the  general  Equity  rule,  by  which  the  appellant 
seeks  to  have  it  decided,  and  the  judgment  below  reversed. 
To  fortify  the  positions  assumed  still  further,  we  cite  Toi- 
ler's Law  of  Executors,  455,  note  1.    "In  Pennsylvania,  when 
a  surviving  partner  dies  indebted  to  partnership  and  separate 
creditors,  and  leaving  in  the  hands  of  his  administrator  joint 
property  and  also  separate  property,  his  whole  estate,  that  is  to 
say  his  whole  separate  property,  and  his  whole  interest  in  the 
joint  property,  is  to  be  divided  among  all  his  creditors  (joint 
and  separate,)  of  equal  degree,  equally  pro  raia?^    BelPs 
Ex'r,  V.  J^ewmari^s  Adm'r,  6  Sarg.  &  Rawle,  78.    The  case  of 
Jillen  V.  Wells,  22  Pick.  454-5,  decided  in  1839,  holds  the  fol- 
lowing language:    "The  learned  American  Commentator  on 
Equity  Jurisprudence,  in  noticing  some  of  the  late  decisions, 
remarks:  *that  if  the  true  doctrine  be  that  avowed  by  Sir  yfm. 
Grant  in  the  case  of  Devaynes  v.  A'hble,  1  Merivale,  529,  and, 
afterwards  affirmed  by  Lord  Brougham,  in  2  Russell  &  Mylne, 
494,  that  a  partnership  contract  is  several  as  well  as  joint, 
then  there  seems  no  good  ground  to  make  any  difference  be- 
tween joint  and  several  creditors  as  to  payment  out  of  joint 
or  separate  debts.' "     1  Story's  Eq.  Jur.  626,  and  Notes. 
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Chancellor  Kent  agrees  with  Sir  Wm.  Grant  and  Lord 
Brougham  in  the  opinion,  that  a  partnership  contract  is  sev- 
eral as  well  as  joint.  In  the  3d  volume  of  his  Commentaries, 
page  64,  he  holds  the  following  language:  "And  it  is  now 
held,  that  a  partnership  contract  upon  the  death  of  a  part- 
ner is  in  equity  to  be  considered  joint  and  several,  and  to  be 
treated  as  the  several  debt  of  each  partner."  If,  then,  Grant, 
Brougham  and  Kent  have,  in  this  particular,  avowed  the 
true  doctrine,  "then,  (Story  being  judge,)  there  seems  to  be 
no  ground  to  make  any  difference  whatsoever  in  any  case 
between  joint  and  several  creditors,  as  to  the  payment  out 
of  joint  or  separate  assets." 

We  are  inclined  to  think,  that  for  the  purpose  of  sustain- 
ing the  judgment  of  the  Probate  Court,  upon  the  agreed  case, 
it  may  be  supposed,  that  Grant,  Brougham  and  Kent  did 
speak  the  law,  as  above  set  forth,  and  that  the  Probate  Court, 
in  saying  with  Story,  (such  being  the  law,)  that  there  was  no 
ground  for  making  any  difference  between  joint  and  separate 
creditors,  did  not  err,  and  that  his  judgment  should'  be  af- 
firmed. 

We  are  informed,  that  in  the  settlement  of  the  estate  of  the 
late  George  Forquer,  (against  whose  estate  were  separate 
and  partnership  creditors,)  it  was,  after  mature  deliberation, 
considered,  that  the  partnership  and  separate  creditors 
should  be  paid  pro  rata,  and  his  estate  was  so  settled  accor- 
dingly, in  the  Probate  Court. 

We  will  simply  add,  that  one  of  the  most  experienced  Law- 
yers of  the  State,  and  the  only  one  with  whom  we  have  con- 
versed, as* to  the  construction  of  the  115th  and  129th  sections 
of  our  Statute  of  Wills,  concurs  with  us  in  the  opinion,  that 
under  our  statute,  the  Probate  Court  must  order  joint  and 
separate  debts  to  be  paid  pro  rata^  and  that  if  the  creditors 
should  think  that  their  equities  require  a  different  mode  of 
paying  out  the  assets,  they  must  seek  relief  by  Bill  in  Equity. 

It  would  seem,  according  to  the  agreed  case,  that  the  estate 
of  Ransom  Swallow  is  adequate  to  the  payment  of  all  its 
debts  joint  and  several,  .and  if  so,  why  reverse  the  case? 
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The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.  Chester  and  Ransom  Swallow,  were  merchants 
and  partners  in  business  under  the  style  of  C.  &  R.  Swallow. 
The  partnership  was  dissolved  by  mutual  consent,  Chester 
Swallow  taking  all  the  effects  of  the  firm,  and  agreeing  to 
discharge  all  of  its  liabilities.  Subsequently,  Chester  Swal- 
low borrowed  of  D.Perrin,  $1600,  and  made  his  promissory 
note  therefor,  with  Ransom  Swallow  and  Timothy  Ladd  as 
sureties.  Chester  Swallow  died  insolvent  in  July,  1843, 
leaving  this  note  and  many  of  the  partnership  debts  unpaid. 
Ladd  paid  on  the  note,  $865  in  July,  1844,  and  the  balance 
of  $934  in  March,  1845;  the  aggregate  of  which  sums  was 
allowed  by  the  Probate  Court  as  a  claim  against  the  estate  of 
Chester  Swallow,  and  on  which  allowance,  Ladd  received  a 
dividend  of  eighteen  cents  to  the  dollar.  Ransom  Swallow 
died  insolvent  in  February,  1845,  and  Ladd  exhibited  a  claim 
against  his  estate  for  $742,  for  contribution  as  co-surety  on 
the  Perrin  note.  The  Probate  Court  allowed  the  claim,  but 
made  all  ©rder  that  it  be  paid  pro  rata  with  the  debts  due 
from  the  late  firm  of  C.  &  R.  Swallow.  From  this  last  order, 
Ladd  appealed  to  the  Circuit  Court,  and  that  Court  affirm- 
ing the  decision  of  the  Probate  Justice,  he  has  removed  the 
case  into  this  Court. 

It  is  conceded,  that  at  Law,  the  individual  debts  of  Ransom 
Swallow,  and  the  partnership  debts  of  C.  &  R.  Swallow  are 
placed  on  the  same  footing,  and  are  to  be  paid  pari  passu 
out  of  the  assets;  but  it  is  contended,  that  in  Equity,  the  rule 
is  different,  and  the  individual  creditors  are  entitled  to  a 
priority  in  payment.  The  general  rule  by  which  Courts  of 
Equity  are  governed  in  the  administration  of  the  assets  of 
deceased  and  insolvent  partners,  seems  to  be  well  established. 
If  there  is  partnership  property  and  the  separate  property 
of  a  partner,  the  partnership  debts  are  to  be  paid  out  of  the 
proceeds  of  the  joint  estate,  and  the  individual  debts  are  to 
be  paid  out  of  the  proceeds  of  the  separate  estate.  The 
joint  and  individual  debts  are  to  be  kept  distinct,  and  the 
assets  derived  from  the   two  estates  are  to  be  marshalled 
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accordingly.     The  joint  creditors  have  no  claim  on  the  fund 
arising  from  the  separate  estate  until  the  individual  debts  are 
satisfied;  and  on  the  other  hand,  the  separate  creditors  can  only 
seek  payment  out  of  the  surplus  of  the  partnership  effects 
after  the  satisfaction  of  the  joint  liabilities.     Such  is  unques- 
tionably the  rule  in  Equity,  where  there  is  a  joint  and  a  separate 
estate  to  be  distributed  among  joint  and  individual  creditors. 
1  Story's  Eq.  Jur.  §.  675;  3  Kent^  Com.  64;  Story  on  Partn.  §. 
363:  Wilder  v.  Keeler^  3  l^aige,  167;  McCuUoh  v.  Dashielly 
1  Harris   &   Gill,  96.     It  may,  however,  be   necessary  to 
look  into  the  foundation  and  extent  of  this  equitable  rule,  and 
see  if  it  is  applicable  to  the  present  case.     In  the  case  of  a 
partnership,  there  is  a  community  of  interest  and  responsi- 
bility.    Each  partner  has  a  concurrent  title  to  tile  whole  of 
the  partnership  property,  and  he  is  individually  liable  for  all\ 
of  the  partnership  obligations.     He  has  the  specific  right  tot 
have  the  joint  property  faithfully  applied  to  the  payment  of  the  v  ^ 
joint  debts;  and  after  the  debts  are  satisfied,  he  is  entitled  to  I 
a  share  of  the  surplus.     These  rights  and  liabilities  eontinue  I  - 
in  most  cases  after  a  dissolution  of  the  partnership.  *  In  the 
case  of  a  dissolution  by  the  death  of  one  of  the  p^tners,  the 
surviving  partner  succeeds  to  the  management  and  control  of 
the  affairs  of  the  partnership;  but  the  personal  representa- 
tives of  the  deceased  partner  are  still  responsible  for  the 
debts,  and  entitled  to  participate  in  the  surplus;  and  they  t 
may  co^^Ael  the  survivor  to  make  such  a  disposition  of  the  ' 
partnership  effects,  as  will  relieve  them  from  responsibility,  L 
and'  enable  them   to  receive  their  portion  of  the   surplus.  ' 
While  the  partnership  is  progressing,  the  joint  creditors  have 
strictly  no  equity   against  the   partnership   effects.     They 
have  only  a  cause  of  action  against  the  partners,  on  which 
they  may  obtain  judgment,  and  then  satisfy  the  judgment  out 
of  the  joint  property,  or  out  of  the  private  property  of  the 
partners.     The  right  in  equity  of  the  joint  creditors  to  seek 
payment  out  of   the  partnership  effects  to  the  exclusion  oT" 
the  separate  creditors   of  deceased  or  insolvent  partners, 
results  solely  from  the  right  of  the  partners  or  their  reprc- 


Digitized  by  VjOOQ IC 


38  SUPREME  COURT. 

Ladd  V,  Griswold  et  al. 

sentativeS)  to  have  the  joint  estate  thus  applied.  The  rule 
is  for  the  benefit  and  protection  of  the  partners  themselves. 
The  equity  of  the  creditor  is  of  a  dependent  and  subordinate 
character,  and  is  to  be  worked  out  and  enforced  through  the 
medium  of  the  equities  of  the  partner.  1  Story's  £q.  Jur.§  676; 
Story  on  Partn.  §§  360,  361.  The  partners  may  part  with 
their  right  to  have  the  joint  property  applied  to  the  payment 
of  the  joint  demands;  and  when  they  do  so,  the  equity  of  the 
creditor  is  at  an  end.  This  is  done,  where  one  partner  sells 
out  his  entire  interest  in  the  concern  to  his  copartner.  In 
such  case,  the  purchasing  partner  takes  the  property  fully 
discharged  from  the  lien  of  his  copartner;  and  the  equity  of 
the  creditors  being  subordinate  to  the  lien  of  the  partners, 
the  property  is  wholly  freed  from  the  claims  of  the  joint 

/creditors.  What  before  was  joint  property,  now  becomes 
*the  separate  property  of  one  of  the  partners.  There  is  no 
longer  any  joint  fund  for  the  payment  of  the  debts,  to  which 
.  the  joint  creditors  may  resort  through  the  equities  of  the 
partners.  On  the  other  hand,  the  right  in  equity  of  the 
separate  creditors  to  seek  payment  out  of  the  private  estate 
of  the  partners,  in  exclusion  of  the  joint  creditors,  has  its 
foundation  on  the  ground,  that  it  would  be  giving  ^e  latter 
an  undue  advantage  to  permit  them  to  absorb  Ji^e  joint 
estate,  and  then  divide  the  private  estate  with  th^separate 
creditors.  It  is  a  doctrine  of  Equity,  that  a  creditor  who 
has  two  funds  to  which  he  may  resort  for  payment,  shall  be 

,  required  to  exhaust  the  one  in  which  he  has  an  exclusive 
interest,  before  he  goes  upon  the  fund  to  which  another 
creditor  can  only  resort. 

In  the  prewnt  case,  there  are  no  partnership  effects;  The 
assets  consist  wholly  of  the  private  estate  of  Ransom  Swal- 
low.    By  the  terms   of  the   dissolution,  the  whole  of  the 

*  partnership  effects  was  transferred  to  Chester  Swallow,  and 
thereby  became  his  separate  property,  fully  discharged  of 
the  lien  of  Ransom  Swallow.  The  latter  voluntarily  parted 
with  his  lian^  and  relied  altogether  on  the  obligation  of  his 
copartner,  to  discharge  the  liabilities  of  the  firm.     There 
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was  consequently  no  equity  of  the  partners  remaining,  through 
the  medium  of  which,  the  joint  creditors  could  assert  any 
specific  claim  against  the  property  previously  belonging  to 
the  partnership. 

The  question  now  arises,  does  the  equitable  rule  before 
stated  apply  to  cases  like  the  present,  where  there  is  no 
joint  estate?   On  this  subject,  Mr.  Justice  Story  says:  "Where 
there  is  no  joint  estate,  the  case  may  Seem  to  be  involved  in 
more  nicety  and  difficulty;  since,  under  such  circumstances, 
the  creditors  would  seem,  as  their  contract  is  several  as 
well  as  joint,  to  be  entitled,  upon  general  principles,  to  claim 
pari  passu  with  the  separate  creditors.     However,  it  can- 
not be  positively  affirmed,  that  such  is  the  settled  doctrine 
in  Equity,  in  cases  of  deceased  partners.     On  the  contrary, 
there  seems  to  be  some  conflict  of  opinion  upon  the  point. 
In  bankruptcy,  where  there  is  no  joint  estate,  and  there  is  no 
solvent  partner,  joint  creditors  are  permitted  to  prove  against 
the  bankrupt's  estate  pari  passu  with  the  separate  credit- 
ors."    Story  on  Partn.  §  363.     The  rule  established  in  the  • 
administration  of  bankrupt  estates,  may,  with  equal  propriety,! 
be  adopted  in  the  case  of  deceased  partners.    There  is  no.l 
difference  in  point  of  principle  between  the  two  cases.    If  7 
there  is  no  joint  fund  to  which  the  joint  creditors  can  resort,S 
and  no  solvent  partner  from  whom  payment  can  be  enforced,) 
they  should  be  allowed  to  participate  equally  with  th^  pri- 
vate creditors,  in  the  estate  of  the  deceased  partner.    The 
partner,  while  living,  is  individually  liable  for  the  joint  de- 
mands, and  upon  his  death,  that  liability  extends  to  his 
personal  representatives,  aiid  may  be  enforced  against  iii^m* 
It  is  now  the  settled  doctrine  in  Equity  that  att  partnership 
contracts  are  to  be  considered  as  joint  and  several;  and  on 
this  principle,  the  joint  creditors  may  proceed  at  Law  against 
the  survivor,  and  in  Equity,  against  the, estate  of  the  de- 
ceased partner.     1  Story's  Eq.  Jur.  §  676;  Story  on  Partn.  §  , 
362.    The  joint  creditors  having  the  right  to  charge  the 
estate  of  the  deceased  partner,  as  upon  a  several  contract, 
and  having  no  joint  estate  to  which  he  may  resort,  and  no 
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recourse  upon  a  solvent  partner,  it  would  seem  to  be  highly 
inequitable  to  restrict  him  to  the  surplus  of  the  private  estate 
remaining  after  the  satisfaction  of  the  separate  creditors. 
The  Circuit  Court  decided  correctly.  No  opinion  is  express- 
ed on  the  question,  whether  the  Probate  Court  may  exercise 
equitable  jurisdiction  in  ordering  the  distribution  of  assets. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs.* 

Judgment  affirmed. 


Darius  Prather,  appellant,  v.  George  Vineyard,  appellee. 
•Appeal from  Fulton. 

A  demurrer  to  pleas,  which  purport  to  answer  the  whole  declaration,  will  not  be 

carried  back  and  sustained  to  the  declaration,  if  it  contain  some  good  counts. 

An  agreement  by  two  persons  for  the  use  and  benefit  of  a  third,  upon  which 

^         such  third  person  may  maintain  an  action  against  the  party  promising,  is 

not  such  an  undertaking  to  pay  the  debt  of  another  as  will  bring  it  within 

f       the  Statute  of  Frauds. 

:   Evidence  tending  to  prove  issues  made  by  the  pleadings,  is  proper  to  go  to  the 

jury.     • 

If  a  written  instrument  is  neither  set  out  in  the  pleadings  by  its  tenor,  nor  de- 

.  •     scribed  by  its  legal  import,  but  is  merely  brought  forward  to  sustain  an 

allegation  not  referring  ta  it  expressly  in  any  way  whatever,  a  variance  will 

not  be  fatal,  if  the  substance  of  what  is  alleged  be  proved. 

AssuM!»gjT,  in  the-  Fulton  Circuit  Court,  brought  by  the 
appellee  against  the  appellant,  and  heard  before  the  Hon. 
Norman  H.  Purple  and  a  jury,  at  the  March  term  1847, 
when  a  verdict  was  rendered  for  the  plaiptiflF  below  for  one 
hundred  and  fifteen  dollars. 

The  substance  of  the  pleadings  and  evidence  will  appear 
in  the  Opinion  of  the  Court. 


•This  case  was  argued  and  decided  at  the  December  Term,  1846,  but  the 
Opinion  was  not  filed  until  the  present  term. 
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fV.  A.  Minshallj  for  the  appellant,  assigned  the  following^ 
errors: 

1.  The  Court  erred  in  sustaining  the  demurrer  of  plain- 
tiff to  the  fourth  and  fifth  pleas  of  defendant,  and  in  refusing 
to  sustain  the  same  demurrer  to  the  first,  second,  and  third 
counts  of  the  plaintiff's  declaration. 

2.  Also,  in  overruling  defendant's  objection  to  the  paper 
purporting  to  be  a  receipt  for  certain  notes,  dated  Oct.  27  th, 
1842,  and  permitting  the  same  to  be  read  in  evidence. 

3.  Also,  in  refusing  defendant's  motion  to  exclude  the 
parol  evidence  of  plaintiff,  offered  as  proof  of  the  original 
indebtedness  of  Reason  Prather  to  the  plaintiff,  when  it  ap- 
peared that  better  evidence  was  atti^inable. 

4.  Also,  in  giving  the  instruction^  asked  by  plaintiff,  and 
objected  to  by  the  defendant. 

6.     In  refusing  instructions  asked  for  by  defendant. 

6.  Also,  in  qualifying  and  giving  as  qualified  by  the 
Court,  the  second  instruction  asked  by  defendant  and  in 
refusing  to  give  the  same  without  such  qualification. 

7.  Also,  in  refusing  the  defendant's  motion  for  a  new  trial. 

8.  Also,  in  refusing  defendant's  motion  in  arrest  of  judg- 
ment. 

9.  And  in  giving  judgment  for  the  said  George  Vineyard, 
when  by  the  law  of  the  land  judgment  should  have  been 
given  for  the  Said  Darius  Prather. 

For  going  back  to  the  declaration,  see  Doyle  v.  Knapp^ 
3  Scam.  338;  Berry  v.  Savagey2  xio.  261;  Stephen's  PI. 
120, 145,  146. 

As  to  the  consideration  necessary  to  support  the  action, 
see  1  Saunders,  211,  note  b;  Saund.  PI.  &  Ev.  61;  Stephens' 
N.  P.  240;  James  v.  Harvey^Yelv.  60;  2  Verm.  46;  S.  P. 
Cross  v.  JRogers,  Strange,  692,  recognized  and  acted  on  in 
Price  V.  Easion,  4  B.  &  Aid.  433;  BuUer's  N.  P.  134;  Thorn 
V.  Deasy  4  Johns.  99,  102;  Powell  v.  Brown^  3  do.  100; 
Burnet  v.  Briscoe^  4  do.  237;  Bailey  v.  Freeman^  lb.  280, 
284. 

See  Hard^s  case,  1  Salk,  23;  Miner  v.  SchuUhorp^  2 
Campb.  216;  Saunders  on  PI.  &  Ev.  546-46;  1  Saund.  211, 

VOL.  IV.  6 
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note  2;  Wheaton's  Selw.  36,  36;  1  Saund.  PL  &  Ev.  137; 
Com.  Dig.  action  of  /Assumpsit,  Letter  H.  3;  Jones  v.  «>f^A- 
burnham^  4  East,  455.  The  promise  must  be  co-extensive 
with  the  consideration.  Raven  v.  Hughes,  note  a,  cited  in 
Mitchin  V.  Huston,  in  7  T.  R.  348,  352;  1  Stephens'  N.  P. 
284.  On  a  guaranty  or  promise  to  pay  the  debt  of  another, 
the  declaration  must  be  special.  The  common  counts  will 
not  suffice.  Saund.  on  PI.  &  Ev.  546;  3  T.  R.  24;  4  Johns. 
382-384;  Conly  v.  Collie,  Bre.  286;  1  Strange,  592;  2  do. 
933;  Charter  v.  Beckett,  7  T.  R.  201.  In  this  case  it  was 
held,  that  a  parole  promise  to  pay  the  debt  of  another,  and 
do  some  other  thing,  was  void  by  the  Statute  of  Frauds  for 
the  whole.     The  two  acts  cannot  be  separated. 

If  the  case  made  in  the  declaration  is  not  a  collateral 
undertaking,  but  original,  it  must  spring  out  of  a  new  trans- 
action, or  move  to  the  party  promising  on  some  fresh  and 
substantive  ground  of  a  personal  concern  to  the  defendant, 
upon  a  sufficient  legal  consideration.  Roberts  on  Frauds,  232. 
And  the  counts  are  equally  faulty,  in  not  setting  forth  a  suffi- 
cient consideration  for  such  a  promise. 

If  the  undertaking  was  voluntary,  and  to  be  done  without 
compensation,  the  principle  applies,  that  when  one  party  en- 
trusts the  performance  of  a  business  to  another  who  under- 
takes to  do  it  gratuitously  and  wholly  emits  to  do  it,  the  party 
undertaking  is  responsible  for  a  misfeasance  but  not  for  a 
non-feasance  even  though  special  damage  is  averred.  Thorn 
v.  Deas,  4  Johns.  96,  102. 

If  the  consideration  be  passed  at  the  time  of  the  prom- 
ise, the  act  done,  which  is  the  consideration,  must  be  stated  to 
have  been  done  upon  the  request  of  the  party  promising. 
Livingston  v.  Rogers,  1  Caines,  586;  Parker  v.  Crain,  6 
Wend.  647;  1  Saunders,  264,  note  1;  Co7nstock  v.  Smithy  7 
Johns.  88,  89;  Francisco  v.   Wright,  2  Gilm.  691. 

If  the  depositing  of  the  notes  with  Darius  Prather  is  the 
act  relied  on  to  create  an  implied  assumpsit,  by  legal  impli- 
cation that  assumpsit  would  be  to  Reason  Prather,  and  not  to 
Vineyard,  and  Vineyard  cannot  maintain  the  action  on  the 
principle,  that  when  the  party  to  whom  the  promise  tobeper- 
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formed  is  not  concerned  in  its  meritorious  cause,  he  cannot 
bring  the  action.  There  is  no  privity  between  them,  nor  is 
there  in  this  case  between  Vineyard,  the  plaintiff  below,  and 
Darius  Prather,  the  defendant  there.  Pine  v.  Mjrrisy  Bull. 
N.  P.  134. 

To  maintain  the  second  error  assigned,  he  cited  the  follow- 
ing authorities;  Cjnnelly  v.  Collett^  Bre.  286;  Slickney  v. 
Cassell,  1  Gilm.  420,421;  Churchill  v.  WiUeins,  Durnford  & 
East,  447.     Defendant  also  moved  to  exclude  the  evidence. 

The  contract  declared  on  and  set  out  in  the  declaration  is 
in  the  alternative.  The  proof,  if  it  shows  any  case,  is  one  dif- 
ferent^ and  in  this  the  allegation  and  the  proof  are  different. 

•S,  WUliamSy  and  H,  M,  Wead^  for  the  appellee. 

The  plaintiff's  attorney  has  misapprehended  the  nature  of 
the  undertaking  for  which  the  suit  was  brought.  It  was  not 
a  promise  to  answer  for  the  debt  or  default  of  another,  but  an 
undertaking  to  collect  certain  notes  delivered  to  him  for  that 
purpose,  and  to  pay  the  money  when  collected  to  the  defend- 
ant. This  view  of  the  case  disposes  of  all  the  objections  that 
the  promise  should  be  evidenced  by  writing  expressing  the 
consideration  of  the  writing. 

It  is  contended  that  the  plaintiff's  undertaking  was  with- 
out consideration  and  consequently  void.  The  true  rule  ap- 
plicable to  cases  like  this  is,  that  a  mere  promise  to  do  a  thing 
for  another  without  consideration,  without  entering  upon  its 
performance  is  a  nudum  pactum^  and  void;  but  if  the  person 
making  the  promise  enter  upon  its  performance,  he  is  bound 
to  execute  it  faithfully,  and  ntiay  be  sued  for  failing  to  do  so. 
It  is  then  a  misfeasance  and  not  merely,  non-feasance.  Story 
on  Bailments,  §§  170,  180.  So  in  this  case,  the  plaintiff 
having  entered  upon  the  performance  of  the  trust  by  receiv- 
ing and  receipting  for  the  notes,  was  bound  to  execute  it. 

It  is  again  insisted,  that  the  promise  of  the  plaintiff  to  pay 
the  money  when  collected,  to  the  defendant,  being  made  tp 
his  defendant's  debtor,  and  not  to  him  in  person,  the  defend- 
ant therefore  could  not  maintain  an  action  on  it.  The  rule 
established  by  the  American  and  modem  English  cases  is,  that 
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the  party,  for  whose  benefit  a  contract  is  made,  may  sue  on  it 
in  hi»  own  name*  Schermerhorn  v.  Vanderheyden^  1  Johns. 
139. 

Without  noticing  in  detail  the  many  objections  made  to  the 
ruling  of  the  Court  in  giving  and  refusing  instructions,  it  is 
enough  to  say,  that  the  law  was  as  fairly  stated  to  the  jury  as 
it  was  possible  to  do  through  the  medium  of  the  instructions 
prepared  by  the  attorneys  in  the  case. 

The  affidavit  discloses  no  sufficient  ground  for  granting  a 
new  trial. 

The  Opinion   of  the  Court  was  delivered  by 

Purple  J.*  This  was  an  action  of  assumpsit^  commenced 
in  the  Fulton  Circuit  Court  by  the  appellee  against  the  ap- 
pellant. 

The  declaration  contains  three  special  counts,  and  the 
common  count  for  money  had  and  received. 

The  first  count  charges  that  one  Reason  Prather,  being 
indebted  to  plaintiff  below,  (who  is  appellee  in  this  Court,) 
in  the  sum  of  one  hundred  and  fifty  dollars,  for  the  purpose 
of  paying  the  same,  deposited  in  the  hands  of  the  defendant 
below,  (appellant  in  this  Court,)  certain  notes,  describing 
them,  for  collection;  and  that  appellant  promised  to  collect 
said  notes  within  a  reasonable  time  and  pay  over  the  pro- 
ceeds to  appellee,  or  return  said  notes  to  said  appellee  on 
demand.  And  the  count  contains  an  averment  that  such 
reasonable  time  had  elapsed,  and  that  the  said  notes,  and  the 
proceeds  of  the  same  had  been  demanded;  that  the  money 
had  not  been  collected  nor  paid  to  appellee,  nor  the  notes 
returned,  and  that  his  debt  remained  unpaid. 

The  second  count  states  in  substance,  that  Reason  Pra- 
ther was  indebted  to  appellee  in  the  sum  of  one  hundred  and 
fifty  dollars,  and  being  so  indebted,  placed  in  the  hands  of  ap- 
pellant certain  notes,  describing  them,  and  that  appellant,  in 
consideration  of  the  premises,  promised  the  appellee  to  col- 


•WiLSON,  C.  J.   and  Denning,  J.  did.not  sit  in  this  case. 
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lect  the  notes  and  pay  over  the  same  to  him  in  a  reasonable 
time;  that  a  reasonable  time  has  elapsed,  that  the  notes  had 
not  been  collected  and  the  money  paid  to  the  appellee,  al- 
though they  might  have  been  by  the  exercise  of  due  diligence; 
and  that  Reason  Prather  had  not  paid  the  said  debt  of  J;  150. 

The  third  count  alleges  the  indebtedness  of  Reason  Pra- 
ther as  in  the  first  and  second  counts,  and  that  the  notes 
were  placed  by  Reason  Prather  in  the  hands  of  appellant,  in 
part  payment  of  said  indebtedness;  and  that  appellant,  in  con- 
sideration of  the  premises,  promised  the  appellee  to  collect 
the  same,  and  pay  the  money  to  the  appellee  on  demand; 
that  appellant  did  collect  the  money,  but  refused  to  pay  it  to 
appellee. 

The  appellant  pleaded, 

1st,  non  assumpsit; 

2nd,  that  the  promise  was  to  pay  the  debt  of  a  third  per- 
son, and,  that  there  was  no  note  or  memorandum  in  writing, 
signed  by  the  party  to  be  charged.  Replication,  that  there 
was  a  sufficient  note  or  memorandum,  &c.;  concluding  to  the 
country,  upon  which  issue  was  joined; 

3rd,  that  the  notes  were  deposited  in  the  hands  of  ap- 
pellant without  any  contract  for  their  collection,  and  were 
afterwards  returned  to  Reason  Prather  at  his  request.  Rep- 
lication, that  there  was  a  contract  hetween  appellant  and 
appellee  at  the  time  the  notes  were  deposited  with  appellant 
in  relation  to  their  collection,  concluding  to  the  country, 
upon  which  issue  was  joined; 

4th,  that  appellant  returned  the  notes  to  Reason  Pra- 
tber,  who  collected  them;  and 

6th,  that  it  was  not  in  appellant's  power  to  collect  the 
notes. 

A  general  demurrer  to  the  fourth,  and  a  special  demurrer 
to  the  fifth  plea,  stating  for  cauae  of  demurrer  that  said  fifth 
plea  amounted  only  to  the  general  issue,  was  interposed, 
which  was  sustained  by  the  Court,  and  the  appellant  abided 
by  his  demurrer.  The  cause  was  tried  by  a  jury.  The  ap- 
pellee offered  in  evidence,  and  read  to  the  jury  a  receipt,  in 
the  words  following: 
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"Received  of  R.  Prather,  a  forty  five  dollar  note  on  Enoch 
Stewart  One  for  thirty  dollars  One  on  Gabriel  &  Abraham 
Hollingsworth  for  ten  dollars  Charles  Richardson  ten  Calvin 
Joins  thirty  dollars  left  in  the  house  of  Darius  Prather  for 
collection  of  which  I  do  agree  to  pay  George  Vineyard  when 
collected  given  under  my  hand  October  27th  1642. 

Darius  Prather." 
To  the  introduction  of  this  receipt  in  evidence,  appellant  ob- 
jected, and  excepted  to  the  opinion  of  the  Court. 

The  evidence  on  the  part  of  the  appellee  then  showed,  that 
appellant  admitted  that  Reason  Prather,  at  the  time  the  receipt 
was  given,  was  indebted  to  appellee  in  the  sum  of  one  hundred 
and  fifty  dollars  upon  a  promissory  note  which  was  not  pro- 
duced at  the  trial.  And  the  counsel  for  the  appellant  objec- 
ted to  the  admission  of  any  evidence  of  such  indebtedness, 
unless  the  note  was  produced,  which  objection  was  over- 
ruled, and  an  exception  taken  to  the  opinion  of  the  Court. 

The  appellee's  evidence  further  showed  that  the  notes,  or 
the  money  due  upon  them,  had  been  demanded  of  appellant 
before  the  commencement  of  the  suit.  It  further  appeared 
from  conversation  between  the  parties,  which  occurred  at 
the  time  the  demand  was  made,  that  appellant  had  returned 
the  notes  to  Reason  Prather,  who  had  collected  some  or  all 
of  them;  and  that  appellant  contended  at  this  time,  that  he 
was  not  bound  to  collect  the  notes,  unless  he  received  a 
power  of  attorney  from  Reason  Pratlier  to  do  so;  and  in  an- 
other conversation  with  one  of  the  appellee's  witnesses,  in 
which  appellant  admitted  that  he  was  to  collect  the  money  due 
on  the  notes  and  pay  the  same  over  to  the  appellee;  he  fur- 
ther stated  that  the  original  contract  was  between  him  and 
Reason  Prather,  and,  that  there  never  was  any  contract  be- 
tween him  and  appellee  about  the  notes;  and,  that  he  was 
acting  only  as  the  agent  of  Reason  Prather,  and  for  the  pur- 
pose of  obliging  him. 

Numerous  instructions  were  asked  by  the  counsel  on  either 
side,  some  of  which  were  given  and  others  refused.  As  ap- 
plicable to  the  case  made  by  the  evidence,  the  Court  perceive 
no  substantial  legal  objection  to  the  instructions;  but  as  the 
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decision  must  turn  upon  another  question,  we  deem  it  unim-. 
portant  to  notice  them  particularly,  or  to  express  any  definite 
opinion  as  to  the  propriety  of  their  being  given  or  withheld. 

The  jury  returned  a  verdict  in  favor  of  the  appellee.  The 
appellant  moved  for  a  new  trial  and  in  arrest  of  judgment, 
which  motions  were  overruled,  and  appellant  excepted. 

The  ruling  of  the  Circuit  Court  in  sustaining  the  demurrer 
to  the  fourth  and  fifth  pleas  of  the  appellant  was  unquestion- 
ably correct;  and  this  demurrer  could  not,  as  is  contended  by 
the  appellant's  counsel  here,  have  been  carried  back  and  sus- 
tained to  the  declaration,  for  the  reason  that  the  firsts  third 
and  fourth  counts  thereof  set  forth,  each,  a  good  cause  of  ac- 
tion against  the  appellant. 

The  Court  is  of  opinion  also,  that  the  evidence  of  the  ap- 
pellee was  sufficient  to  warrant  the  verdict  of  the  jury,  pro- 
vided the  same  had  been  applicable  to  the  counts  of  the 
declaration,  or  either  of  them  last  above  mentioned.  But 
upon  examination,  it  will  be  found  that  such  is  not  the  case. 
The  declaration  makes  one  case  and  the  evidence  another. 
The  allegations  and  the  proof  do  not  substantially  correspond. 

The  allegation  in  the  first  count  is  in  the  alternative,  that 
appellant  promised  to  colIe<;t  the  notes,  or  return  them  on 
demand.  The  evidence  is  that  he  promised  to  collect  only 
and  pay  over.  This  is  a  fatal  variance.  1  Phil. ,  Ev.  206, 
208;  2  do.  609,  note  401. 

The  third  count  alleges  that  Reason  Prather  deposited  the 
notes  with  appellant  in  payment  of  his  indebtedness  to  appel- 
lee; in  consideration  of  which,  he,  appellant,  promised  ap- 
pellee to  collect  the  same  and  pay  the  money  to  appellee;  and 
that  he  did  collect  the  same,  but  refused  to  pay  the  money  to 
appellee.  The  fourth  is  for  money  had  and  received.  To 
support  these  two  last  counts  there  is  no  evidence  whatever. ' 

The  second  count  is  considered  defective,  for  the  reason 
that  it  is  not  stated  that  the  notes  were  deposited  with  appel- 
lant for  the  u»e,  or  to  be  collected  for  the  appellee. 

For  these  obvious  reasons  a  new  trial  should  have  been 
granted. 

The  Statute  of  Frauds,  which  has  been  pleaded  and  set  up 
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in  this 'action,  is  entirely  inapplicable  to  the  case  made  by 
the  evidence.  If  the  notes  were  left  with  the  appellant  by 
Reason  Prather  to  be  collected  to  pay  a  debt  due  to  the  ap- 
pellee, and  the  appellant  undertook  the  collection  of  the  same, 
and  promised  to  pay  over  the  money  when  collected  to  ap- 
pellee, this  is  no  undertaking  to  pay  the  debt  of  a  third  per- 
son within  the  spirit  or  letter  of  the  Statute  of  Frauds;  but 
it  is  an  agreement  by  two  persons  for  the  use  and  benefit  of 
a  third,  upon  which  such  third  person  may  maintain  an  action 
against  the  party  promising,  without  proof  of  any  written 
memorandum  or  consideration  moving  between  the  promissor 
and  the  party  for  whose  benefit  the  contract  has  been  made. 
It  is  a  trust,  which  having  once  undertaken  to  execute,  and 
entered  upon  the  performance  of  the  same,  although  volunta- 
rily and  without  consideration  other  than  such  as  the  law  im- 
plies, he  is  bound  in  law  and  equity  to  complete. 

We  do  not  perceive  that  the  evidence  objected  to  was  im- 
properly admitted.  It  tended  to  prove  the  issues  which  had 
been  made. 

The  receipt  signed,  by  appellant  describes  a  portion  of  the 
same  notes  described  in  the  declaration  as  having  been  placed 
in  his  hands  for  collection.  The  suit  is  not  brought  upon  the 
instrument  itself,  nor  does  the  declaration  purport  to  set  it 
out  or  describe  it.  It  is  introduced  in  the  same  manner  as 
the  testimony  of  a  witness  might  be,  as  evidence  of  the  pro- 
mise made  by  the  appellant  to  collect  and  pay  the  money 
clayned  in  the  declaration.  If  an  instrument  is  neither  set  out 
in  the  pleadings  by  its  tenor,  nor  described  by  its  legal  im- 
port, but  is  merely  brought  forward  to  sustain  an  allegation, 
not  referring  to  it  expressly  in  any  way  whatever,  a  variance 
will  not  be  fatal  if  the  substance  of  what  is  alleged  be  proved. 
2  Phil.  E V.  C.  &  II.  notes,  628;  1  Starkie's  Ev.  432.  It  was  also 
competent  for  the  appellee  to  prove  the  indebtedness  of 
of  Reason  Prather  to  him  by  the  admission  of  the  appellant. 
The  suit  was  not  upon  the  note  which  had  been  given  for  this 
indebtedness.  The  promise  to  collect  and  pay  the  money, 
and  not  the  indebtedness  of  Reason  Prather,  was  the  gist  of 
the  action. 
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The  general  rule,  that  the  best  evidence  must  be  given  of 
which  the  nature  of  the  thing  is  capable,  has  its  exceptions. 
"To  prove  a  plaintiff  ^s  demand  satisfied,  the  defendant  may 
give  evidence  of  an  admission  by  the  plaintiff  to  that  effect, 
though  it  should  appear  that  the  plaintiff  also  signed  a  receipt; 
and  it  may  be  said  the  receipt  would  be  more  satisfactory 
proof."     1  Phil.  Ev.,  220. 

<^The  acknowledgment  of  a  defendant  that  he  entered  upon 
premises  under  an  executory  contract  of  purchase  from  i}\a 
plaintiff,  may  be  proved  without  producing  the  written  agree- 
ment; and  such  acknowledgment  will  have  the  effect  of  pre- 
venting the  defendant  from  contesting  the  plaintiff's  title." 

"In  an  action  against  a  sheriff  for  the  misfeasance  of  his 
deputy,  the  admission  of  the  sheriff  is  sufficient  evidence  of 
the  deputation,  without  producing  the  deputation  or  warrant 
under  which  he  acted."     2  Phil.  Ev.,  C.  &  H.  notes,  556-7. 

This  is  not  an  attempt  to  prove  the  contents  of  a  written 
instrument  by  verbal  testimony,  but  an  offer  merely  to  prove 
a  fact,  which  existed  as  well  before  as  after  the  note  had  been 
given;  that  Reason  Prather  was  indebted  to  the  appellee.  As 
between  Reason  Prather  and  the  appellee,  the  note  would  b© 
the  best  evidence  of  this  fact.  But  as  between  the  appellant, 
who  was  a  stranger  to  the  contract,  and  the  appellee,  the 
note,  if  produced,  would  be  but  an  acknowledgment  of  Reason 
Prather  that  he  was  indebted  to  appellee  in  that  amount;  and 
it  would  be  a  most  unreasonable  rule  of  law,  which  would  not 
regard  the  admission  of  a  party  to  a  suit  as  high  authority  in 
law,  and  as  conclusive  in  its  effects  in  evidence  against  the 
party  making  it,  as  the  written  declaration  or  statement  of  a 
third  person. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  with  directions  to  that  court  to  award 
a  venire  de  novo. 

Judgment  reversed. 


VOL. IV. 
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James  Riqgin  e/a/.,  plaintiffs  in  error,  t;.  Thomas  Mulligan, 
defendant  in  error. 

Error  to  Madison. 

If  a  jadgment  creditor  takes  out  an  execution  within  one  year  from  the  rendi- 
tion of  bis  jud^ment^  his  judgment  will  be  alien  on  the  debtor's  land  for  the 
period  of  seven  years.  After  this  period^  it  ceases  to  be  a  lien  as  against  6ofio 
fide  purchasers^  or  subsequent  incumbrancers  by  mortgage^  judgment  or  oth- 
erwise. 

A.  conveyed  to  B.  certain  land  in  fee  simple,  and  subsequently  B.  conveyed  tiie 
same  to  C.  Prior  to  the  conveyance  by  A.  bis  creditor  had  recovered  a  judg- 
ment against  him  and  issued  execution  thereon  immediately.  Several  execu- 
tions were  issued  and  returned,  and  one  of  them  was  levied  upon  the  premises 
in  question  about  four  years  after  the  judgment  was  recovered  and  subse- 
quently to  the  purchase  by  C.  After  a  lapse  of  more  than  eleven  years  from 
the  rendition  of  judgment,  vl  venditioni  exponas  was  issued,  when  C.  sued  out 
an  injunction  against  the  creditor  and  the  sheriff  holding  the  execution,  to 
prevent  a  sale  of  the  land.  The  injunction  was  made  perpetual  by  the  Clr* 
cult  Court  and  its  decree  was  affirmed  by  the  Supreme  Court 

Bill  in  Chancery  for  an  injunction,  &c.  in  the  Madison 
Circuit  Court,  filed  by  the  defendant  in  error  against  the 
plaintiffs  in  error,  James  Riggin,  a  judgment  creditor,  and 
Andrew  Miller,  sheriff  of  said  county.  The  cause  came  on 
to  be  heard  before  the  Hon.  Gustavus  P.  Koerner,  at  the  Au- 
gust term  1847,  upon  a  demurrer  to  the  bill,  which  was  overru- 
led, and  the  injunction  issued  by  order  of  the  Master  in  Chan- 
cery, was  made  perpetual. 

The  substance  of  the  bill  will  be  found  in  the  Opinion  of 
Court. 

TF.  H.  Underwoodj  for  the  plaintiffs  in  error. 

1.  Where  an  execution  has  been  levied  on  land  iti  its  life 
time  and  returned,  a  venditioni  exponas  may  issue  either  to 
the  officer  levying  the  same,  or  to  his  successor  in  office,  who 
may  sell  the  property  levied  upon.  Bellingall  V.  Duncan^  3 
Gilm.  481.  And  although  no  continuance  roll  had  been  kept. 
Lampsctl  v.  Dickinson^  2  Scam.  440-1. 

2.  An  execution  levied,  preserves  the  judgment  in  life  as 
to  the  property  levied  upon.  2  U.  S.  Dig.  349,  §  780;  lb.  354, 
§887. 
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3.  Mulligan  purchased  while  the  judgment  was  in  full 
force,  of  record  and  with  constructive  notice.  A  bo7ia  fide 
purchaser  is  one  without  notice  of  a  prior  claim  or  incum- 
brance. Robinson  v.  Roioan^  2  Scam.  601;  R.  L.  370,  §  1.  A 
person  with  full  knowledge  of  an  unsatisfied  judgment,  and 
with  knowledge  that  the  judgment  debtor  has  little  other 
property,  and  not  enough  to  satisfy  the  same,  is  not  a  bona 
Me  purchaser,  although  he  purchases  after  the  judgment  lien 
expires.     6  Paige,  493. 

4.  A  writ  of  injunction  releases  all  irregularities.  2  U.  S. 
Dig.  322,  §  190. 

6.  The  judgment  debtor  and  the  grantor  of  Mulligan,  hav- 
ing made  warranty  deeds,  should  Jiave  been  made  parties. 
SeoU  t.  Bennett^  1  Gilm.  646-7-8. 

Vl  OUlespze,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 
Purple,  J.  On  the  12th  day  of  February,  A.  D.  1846, 
Mulligan  filed  his  bill  in  Chancery  against  Riggin  and  Mil- 
ler, alleging  that  on  the  8th  day  of  April,  1834,  one  Robert 
Whiteside  conveyed  by  deed,  in  fee  simple,  to  one  Jacob 
Swiggart,  the  S.  W.  qr.  16,  T.  3  N.,  R.  9  W.  in  Madison  coun- 
ty, and  that  said  Swiggart  on  the  10th  day  of  September,  A. 
D.  1836,  conveyed  the  same  land  by  a  similar  deed  to  Mulli- 
gan. Both  were  warranty  deeds,  as  per  exhibits.  That 
Mulligan  has  had  the  possession  of  the  premises  ever  since, 
and  that  he  had  no  knowledge  that  any  other  person  had  any 
claim  or  lien  on  the  premises  up  to  about  the  first  day  of  Jan- 
uary, A.  D.  1846.  That  on  the  31st  day  of  May,  1833,  Rig- 
gin  recovered  a  judgment  against  Robert  Whiteside  for  $77-85 
debt  and  damages,  besides  costs,  in  Madison  Circuit  Court. 
That  on  the  14th  day  of  June,  A.  D.  1833,  a/,  fa.  issued  on 
said  judgment,  which  was  returned  on  the  22d  day  of  April, 
1834,  by  the  sheriff  of  said  county  by  order  of  said  Riggin. 
That  on  the  22d  day  of  April,  A.  D.  1834,  an  alias  f.  fa.  was 
issued  which  was  afterwards,  on  the  8th  day  of  May,  1837, 
returned  by  the  sheriff  of  said  county  indorsed: 
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"Levied  this  execution  14th  day  of  May  1834,  on  the  fol- 
lowing described  lands,  as  the  property  of  the  within  defend- 
ant,  to  wit:  one  hundred  and  ten  acres,  a  part  of  the  S.  W. 
qr.  of  S.  No.  4  N.,  R.  9  W.  the  north  and  east  part  of  said 
quarter  in  the  county  of  Madison. 

N.  BUCKMASTER,    S.  M.    C. 

This  execution  is  suspended  at  the  suggestion  of  the  parties 
interested,  there  being  doubt  respecting  the  rights  of  the  de- 
fendants to  the  property  levied  on." 

That  afterwards,  on  the  7th  day  of  June,  1837,  hpluriesji. 
fa.  was  issued  and  returned  by  thesheriflFofsaid  county;  that 
on  the  9th  day  of  June,  1837,  he  levied  said  execution  on  the 
said  S.  W.  qr.  of  S.  16,  T.  3  N.,  R.  9  W.,  &c.  And  that  on 
the  31st  day  of  December,  1844,  more  than  eleven  years  after 
the  rendition  of  said  judgment,  said  Riggin  caused  a  vendi- 
tioni exponas  to  be  issued  to  the  present  sheriff  of  said  coun- 
ty, commanding  him  to  sell  said  last  described  land,  and  that 
defendant  Miller,  plaintiff  as  aforesaid,  had  advertised  said 
land  for  sale  to  satisfy  said  judgment,  &c.  The  bill  prays 
for  an  injunction  restraining  said  defendants  from  proceed- 
ing on  said  judgment  against  said  land,  and  for  general  relief. 
Upon  this  bill  an  injunction  was  ordered  by  the  Master  in 
Chancery.  Afterwards,  on  the  5th  day  of  November,  A.  D. 
1846,  the  defendants  filed  a  demurrer  to  said  bill  and  for 
causes  of  demurrer  set  down  that  there  was  no  equity  in  said 
bill,  nor  were  proper  parties  made  thereto,  to  wit:  the  heirs 
or  legal  representatives  of  the  said  judgment  debtor,  if  he 
was  deceased,  and  thereupon  moved  to  dissolve  the  injunc- 
tion. And  afterwards,  at  the  same  term  of  said  Court,  said 
demurrer  was  overruled,  and  the  injunction  afterwards,  on 
the  19th  day  of  August,  1847,  made  perpetual  and  a  decree  for 
costs  rendered  against  both  of  said  plaintiffs  in  error.  The 
plaintiffs  in  error  now  assign  for  error, 

1.  The  Court  below  erred  in  overruling  their  demurrer 
to  the  complainants'  bill  of  complaint. 

2.  In  rendering  of  the  decree  aforesaid. 

3.  In  not  dissolving  the  injunction  and  dismissing  the  bill. 
One  point  to  be  determined  in  this  case  is  whether,  as 
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against  a  bona  fide  purchaser  under  the  statute  of  this  State, 
the  lien  of  a  judgment  creditor  continues  in  force  for  a  longer 
period  than  seven  years;  when  such  creditor  neglects  to  sell 
the  encumbered  property  within  that  time^  though  the  pur- 
chase may  have  been  made  after  the  rendition  of  the  judg- 
ment and  with  notice  of  its  existence. 

The  statute  reads  as  follows:  ''That  all  and  singular  the 
goods  and  chattels,  lands,  tenements,  and  real  estate  of 
every  person  against  whom  any  judgment  has  been  or  here- 
after sball  be  obtained  in  any  Court  of  record,  either  at  Law 
or  in  Equity,  for  any  debt,  damages,  costs  or  other  sum  of 
money,  shall  be  liable  to  be  sold  upon  execution  to  be  issued 
upon  such  judgment;  and  the  said  judgment  shall  be  a  lien  on 
such  lands,  tenements  and  real  estate,  from  the  last  day  of 
the  term  of  the  Court  in  which  the  same  may  be  rendered, 
for  the  period  of  seven  years;  provided^  that  execution  be  is- 
sued at  any  time  within  one  year  on  such  judgment,  and  from 
and  after  the  said  seven  years,  the  same  shall  cease  to  be  a 
lien  on  any  real  estate,  as  against  bona  fide  purcliasers,  or 
subsequent  incumbrancers  by  mortgage,  judgment  or  other- 
wise.'*   R.  L.  1833,  370. 

The  question  of  the  construction  of  this  statute  has  never 
before  been  presented  to  this  Court,  and  being  one  of  impor- 
tance as  regards  the  rights  and  interests  of  the  citizens,  has 
been  carefully  considered.  The  judgment  of  the  Court  has 
been  assisted  in  its  conclusions  by  reference  to  the  decisions 
of  other  Courts  upon  statutes  similar  to  ours. 

The  statute  of  Ohio,  as  against  the  debtor,  makes  the  lien 
of  a  judgiftent  indefinite  in  point  of  time»  It  is  however  pro- 
vided, that  <' if  execution  shall  not  be  sued  out  within  five 
years  from  the  date  of  any  judgment  that  now  is  or  may  here- 
after be  rendered  in  any  Court  within  this  State,  or  if  five 
years  shall  have  intervened  between  the  date  of  the  first  ex- 
ecution issued  on  any  such  judgment  obtained  as  aforesaid, 
and  the  time  of  suing  out  another  execution  thereon,  such 
judgment  shall  become  dormant,  and  shall  cease  to  operate 
as  a  lien  on  the  estate  of  the  judgment  debtor."  R.  L.  Ohio, 
671,  §101.     The  102d  section  of  the  same  Act  provides  that 
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any  such  judgment  may  be  revived  by  action  of  debt  or  scire 
facias. 

Under  this  law  it  has  been  held,  in  the  case  of  Norton  v. 
Bacon,  Curtis  and  others,  that  when  a  purchase  had  been 
made  bonafidcy  after  the  lien  of  a  judgment  creditor  attached, 
and  the  creditor  had  permitted  (after  having  sued  out  several 
executions,)  five  years  to  elapse  between  the  time  of  issuing 
his  executions,  the  lien  of  his  judgment  against  the  land  was 
lost.  That  when  revived,  So  far  as  the  judgment  debtor  was 
concerned,  the  lien  of  the  revived  judgment  existed  in  all 
its  original  force;  but  that  it  did  not  follow  that  the  rights 
of  others,  acquired  or  subsisting  under  the  dormancy  of 
the  judgment,  were  subordinate  to  the  revived  lien.  5  Ohio, 
511. 

The  Act  of  New  York  upon  the  same  subject  reads  thus: 
**A11  judgments  hereafter  to  be  rendered,  shall  cease  to  be  a 
lien  on  any  real  estate  as  against  bonajide  purchasers  or  sub- 
sequent incumbrancers  by  mortgage,  judgment  or  otherwise, 
from  and  after  ten  years  from  the  time  the  same  shall  be  dock* 
eted." 

The  Supreme  Court  of  the  State  of  New  York,  in  the  case 
Little  v.  Harvey^  reported  in  9  Wend.  157,  put  a  construction 
upon  their  statute. 

The  plaintiff,  (it  being  an  Ejectment  suit,)  claimed  under 
a  deed  made  on  a  sheriff's  sale,  under  a  judgment  in  his 
favor  against  one  Davis  Hopkins,  under  whom  also  the  defen- 
dant claimed.  The  plaintiff's  judgment  was  docketed  on  the 
18th  Feb.  1828.  Execution  was  issued  and  delivered  to  the 
sheriff  on  the  13th  day  of  May,  1828,  which  was  tested  on  the 
5th  of  February  preceding.  The  sale  was  stayed  by  a  Judge's 
order  until  the  6th  of  Sept.  1828,  when  the  premises  were 
sold  and  bought  by  the  plaintiff,  and  a  deed  executed  to  him 
by  the  sheriff  onihe  15th  Dec.  1829.  The  defendant  intro- 
duced a  mortgage  dated  the  19th  day  of  April,  1828,  and  the 
record  of  a  regular  foreclosure  and  title  in  himself  under  the 
same. 

The  plaintiff  offered  to  prove  that  the  defendant  took  his 
mortgage  with  a  full  knowledge  of  the  plaintiff's  judgment. 
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The  evidence  was  excluded  by  the  Court.  This  decision 
was  sustained  by  the  Supreme  Court,  who,  in  delivering  an 
opinion  in  the  case,  hold  the  doctrine,  that  all  purchasers  are 
to  be  regarded  bona  Jide,  except  those  who  purchase  with 
fraudulent  intent;  and  that  it  is  wholly  immaterial  about  the 
kiiowledge  of  the  former  judgment  or  incumbrance. 

In  the  case  of  Tufls^  Adminisirators  v.  Ttffis,  18  Wend. 
611,  under  a  similar  law,  the  Court  held  that  subsequent 
judgment  creditors  and  purchasers,  whose  rights  accrued 
between  the  rendition  of  the  judgment,  and  the  expiration  of 
ten  years,  were  protected  by  the  statute. 

We  are  unable  to  point  out  any  distinction  in  principle 
between  the  cases  before  mentioned,  and  the  one  under 
consideration.  Stripped  of  its  unnecessary  verbiage,  the 
plain  reading  of  our  statute  is:  If  a  judgment  creditor  takes 
out  his  execution  within  one  year  from  the  rendition  of  his 
judgment,  his  judgment  shall  be  a  lien  on  his  debtor's  land  for 
the  period  of  seven  years.  After  this  period  it  shall  cease 
to  be  a  lien,  as  against  bona  fide  purchasers,  or  subsequent 
incumbrancers  by  mortgage,  judgment  or  otherwise.  This 
view  of  the  law  is  believed  to  be  reasonable  and  just.  Any 
other  construction  would  operate  as  a  serious  embarrassment 
upon  the  transfer  of  real  estate,  and  contravene  the  manifest 
intention  of  the  Legislature.  It  would  enable  a  creditor  to 
lay  by,  for  an  indefinite  extent  of  time,  neglecting  to  enforce 
payment  of  his  denliand  against  his  debtor,  until  he  shall  have 
become  insolvent;  wlien  by  due  diligence  his  money  might 
have  easily  been  made,  without  detriment  to  the  rights  or 
interests  of  other  creditors;  and,  until,  on  account  of  such 
insolvency,  a  purchaser  would  be  remediless  upon  his  cove- 
nants of  warranty  or  otherwise. 

In  such  a  case  as  this,  we  think  justice  and  the  law  unite 
in  postponing  the  judgment  creditor,  and  allowing  the  pur- 
chaser of  this  land  to  hold  it  discharged  of  the  judgment 
lien. 

One  cause  of  demurrer  to  the  bill  filed  in  this  cause  in  the 
Court  below,  and  which  is  insisted  on  here,  is  the  want  of 
proper  parties;  and  it  is  contended,  that  the  heirs  and  legal 
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representatives  of  Robert  Whiteside^  the  judgment  debtor, 
shbuld  have  been  parties  to  the  suit.  Admitting  that  he  was 
dead,  and  that  there  would  be  a  legal  presumption  arising 
that  he  had  heirs  and  legal  representatives,  (  nothing  of  which 
appears  by  the  record,)  we  cannot  comprehend  how  they 
could  be  necessary  parties  to  thi^  proceeding,  or  have  any 
interest  in  the  result.  The  decree  made  here  neither  dis- 
charges nor  enforces  the  judgment  against  them.  In  no 
event  can  it  be  evidence  for  or  against  them.  They  have  no 
interest  in  the  subject  matter  concerning  which  a  decree  is 
sought.  They  can  only  be  compelled  to  pay  the  judgment. 
If  it  had  been  paid  or  any  part  of  it,  they  can  resist  its  col- 
lection when  it  is  attempted  to  be  enforced  against  them. 
The  defendant  in  error  only  asks  that  Riggin  shall  not  be 
permitted  to  subject  his  land  to  the  payment  of  this  stale 
judgment. 

Under  the  circumstances  it  was  improper  that  Miller,  the 
sheri£f,  should  have  been  charged  with  costs;  but  this  was 
doubtless  a  clerical  mistake  in  preparing  the  decree. 

So  far  as  the  decree  of  the  Circuit  Court  awards  costs 
against  the  plaintiff  in  error,  Miller,  the  same  is  reversed; 
in  all  other  respects,  it  is  affirmed  at  the  costs  of  the  plaintiff, 
Riggin,  both  in  this  Court  and  in  the  Court  below. 

Decree  qffirmed. 
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The  President,  Directors  and  Company  of  the  State   —5 571 

Bank  of  Illinois,  plaintiffs  in  error,  v.  Thomas  Wilson    186    ^5241 

et  aLj  defendants  in  error.  4g     57 

j202    n«2 

Error  to  Schuyler.  li ^  — 

A  mortgagee  foreclosed  his  mortgage  by  scire  facias  against  the  mortgagors,  and 
afterwards  filed  a  bill  in  Chancery  against  them  and  a  subsequent  purchaser, 
who  pleaded  the  foreclosure  in  bar  of  the  proceeding  in  Chancery:  Jhldy  that 
the  proceedings  by  sci,  fa.  and  in  Chancery  were  concurrent  remedies;  that 
the  mortgagor  must  elect  which  of  them  he  would  pursue,  and  that  when  he 
has  made  an  election,  he  must  abide  by  it. 

Under  the  statutory  proceedings  to  foreclose  a  mortgage  by  sci.  fa.  the  judgment 
is  in  rem,  and  only  binds  the  mortgaged  premises.  A  purcha«er  under  such 
judgment  acquires  all  the  right  in  the  mortgaged  premises  which  the  mortga- 
gor had  at  the  time  of  the  execution  of  the  mortgage.  Subsequent  purchas- 
ers or  iDcnmbrancers  must  redeem-as  in  case  of  an  ordinary  sale  on  execution. 

Where  a  bill  in  Chancery  avers  a  fact,  which,  if  presented  by  a  special  replica- 
tion to  the  plea  thereto,  (were  such  practice  allowable,)  would  remove  the 
bar,  then  such  fact  must  be  met  by  an  answer.  The  plea  should  present  the 
legal  bar  alone,  leaving  unnoticed  any  matter  in  the  bill  which  meets  that 
bar,  and  the  answer  comes  in  as  a  rejoinder  to  such  matter  as  stands  for  a 
special  replication  to  the  plea. 

JBiLL  IN  Chancery,  in  the  Schuyler  Circuit  Court,  to  fore- 
close a  mortgage,  &c.  by  the  plaintiffs  in  error  against 
Thomas  Wilson  and  wife,  and  Hart  Fellows. 

The  latter  pleaded  in  bar,  that  the  mortgagees  had  already 
foreclosed  their  mortgage  by  scire  fadas^  and  that  the  same 
was  fully  satisfied  by  a  sale  of  the  mortgaged  premises  to 
them.  At  the  August  special  term  1846,  the  Hon.  Norman 
H.  Purple  presiding,  the  plea  was  adjudged  good  and  the 
bill  dismissed  with  costs. 

W.  %8..  Minshallj  for  the  plaintiffs  in  error,  relied  on  the 
following  points  and  authorities  for  a  reversal  of  the  decree 
of  the  Circuit  Court:  Marine  Ins.  Co,  v.  Hodgson,  2  Peters' 
Cond.  R.  618;  Montgomery  v.  Brown,  2  Gilm.  585;  Saun- 
ders V.  Jennings,  2  J.  J.  Marsh.  613;  2  Story's  Eq.  Jur.  173, 
§  887;  Ibid.  252,  256;  James  v.  Morey,  2  Cowen,  320;  3 
Atkins,  303,  558;  1  Smith's  Ch,  Pr.  227;  6  Vesey,  536,  599; 
Jackson  V.  DeLancey,  13  Johns.  635. 

VOL.    IV.  '  8 
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A  plea  to  the  relief  only  must  give  the  discovery  asked.  1 
Smith's  Ch.  Pr.  2lS;  King  v.  Hemming^  9  Sim.  59;  Blames' 
Eq.  PL  33,  34;  6  Maddock's  Ch.  R.  61;  Story's  Eq.  PL  644. 

Scire  facias  is  only  authorized  against  the  mortgagor,  his 
heirs  and  administrators.     Rev.  Stat.  304. 

A  foreclosure  to  correct  a  mistake  after  a  scire  facias^  is 
allowed.     Willis  v.  Henderson^  4  Scam.  14. 

Also,  where  a  Court  of  Equity  obtains  jurisdiction,  it  will 
retain  the  case  till  the  parties  are  put  into  possession  under 
the  decree.     Jlldrich  v.  Sharps  3  Scam.  261. 

S.  S.  Blackwell,  for  the  defendant  in  error,  relied  upon 
the  following  points  and  authorities: 

1.  The  proceeding  by  scire  facias  at  Law,  to  foreclose  a 
mortgage,  is  a  concurrent  remedy  with  a  bill  in  Chancery. 
The  mortgagee  has  an  election  to  proceed  at  Law  by  sci.  fa., 
or  in  Equity  by  bill;  but  having  made  an  election  of  the  sci. 

fa.,  he  is  bound  by  it;  and  if  the  remedy  be  inadequate,  or  the 
proceedings  on  the  sci.  fa.  erroneous,  he  must  abide  by 
the  result  of  his  election.  It  is  an  established  maxim  of  ju- 
risprudence, that  in  all  cases  of  concurrent  jurisdiction,  that 
Court  which  first  obtains  jurisdiction  of  the  subject  matter 
of  the  controversy,  must  determine  it  exclusively,  and  all 
other  Courts  will  refuse  relief.  Smith  v.  Mclvers,  9  Whea- 
ton,  532;  Hawley  v.  Mancius,  7  Johns.  Ch.  R.  182;  Taylor 
V.  Porter,  1  Dana,  426;  Keith  v.  Humphries,  1  Marsh.  13} 
Simpson  v.  Hart,  1  Johns.  Ch.  R.  91;  Mrams  v.  Camp,  3 
Scam.  290- 

2.  The  proceedings  at  Law  on  a  sci.  fa.  to  foreclose  a 
mortgage  are  in  rem,  and  it  is  a  well  settled  principle  in 
such  proceedings,  that  all  persons  who  could  have  asserted 
a  right  to  the  property,  become  parties  to  the  proceedings; 
and  all  judgments  founded  on  such  proceedings,  whether 
they  relate  to  real  or  personal  property,  are  held  valid  and 
binding,  as  being  res  judicatae,  in  every  other  country,  in  re- 
spect to  all  matters  of  right,  title,  transfer  and  disposition  of 
the  property  against  which  the  judgment  was  rendered.  1 
Kent's  Com.  119,  note  c  and  cases  there  cited. 
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3.  The  statute  provides  that  the  mortgagor,  or,  if  he  be 
dead,  then  his  heirs,  executors  or  administrators  shall  be 
made  parties  to  tlie  scire  facias;  and  further  provides,  that 
the  mortgagor,  his  heirs,  executors,  administrators  or  gran- 
tee, may  redeem  the  land  from  the  sale  which  takes  place 
under  this  proceeding  in  twelve  months,  and  that  the  judg- 
ment creditors  of  the  mortgagor  may  redeem  from  said  sale 
within  fifteen  months,  in  the  same  manner  prescribed  for  the 
redemption  of  lands  sold  at  sheriffs'  sales  under  ordinary 
judgments  and  executions.  We  insist  that,  upon  the  true 
construction  of  this  statute,  if  the  mortgagor,  his  heirs,  gran- 
tees, or  judgment  creditors,  do  not  redeem  within  the  time 
and  in  the  manner  pointed  out  in  this  statute,  that  their  and 
each  of  their  equities  of  redemption  are  as  effectually  barred 
and  foreclosed  as  if  they  were  made  parties  to  a  bill  of  fore- 
closure in  Chancery  and  neglected  to  redeem  according  to 
the  terms  of  the  decree.  Rev.  Stat.  304-6,  §§  23,  24;  Big- 
ger staff  v.  Loveland,  8  Ohio,  44-9. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,  J,*  The  State  Bank  filed  this  bill  in  the  Schuyler 
Circuit  Court  against  Wilson  and  wife  and  Fellows,  to  fore- 
close a  mortgage,  executed  by  Wilson  and  wife  on  the  29th 
dagr  of  October,  1835,  which  was  duly  acknowledged  and  re- 
corded on  the  same  day,  which,  the  bill  avers,  still  remains 
unpaid  and  unsatisfied  and  charges  Fellows  as  a  subsequent 
purchaser  with  notice,  who,  the  bill  also  avers,  was  in  pos- 
session of  the  mortgaged  premises,  and  prays  a  foreclosure  of 
the  mortgage  and  the  delivery  up  of  all  deeds  &c.  in  posses- 
sion of  the  defendants,  relating  to  the  mortgaged  premises, 
and  for  genef  al  relief.  This  bill  was  filed  on  the  25th  of  Jan- 
uary, 1845;  on  the  first  day  of  September,  1845,  the  bill  was 
taken  for  confessed,  as  to  all  of  the  defendants,  and  on  the 
same  day,  on  the  application  of  Fellows,  the  default  was 
set  aside  and  he  was  permitted  to  file  a  plea,  which  states  that 


*WiL8oiv,  C.  J.  and  Justices  Kozbker  and  Dennxxg  did  not  sit  in  this  case. 
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the  complainant  had  previously  foreclosed  the  same  mortgage 
by  scifa.y  obtained  judgment  for  the  amount  due,  which  still  re- 
mains unreversed,  &c.,  issued  a  special  execution,  upon  which 
the  premises  were  sold  on  the  8th  of  February,  1840,  and 
bid  in  by  the  Bank  for  the  amount  of  the  judgment,  whereby 
the  same  became  satisfied. 

This  plea,  upon  a  hearing,  was  held  to  be  sufficient  by  the 
Court,  and  a  bar  to  the  relief  sought  by  the  bill,  which  was 
accordingly  dismissed.  In  determining  the  sufficiency  of  this 
plea,  it  is  necessary  that  we  should  inquire  into  the  effect  of 
a  foreclosure  by  scire  facias  under  our  statute,  which  pro- 
vides, that  if  default  be  made  in  the  payment  of  any  sum  of 
money  secured  by  mortgage  on  lands  and  tenements  duly  ex- 
ecuted and  recorded,  and  if  the  payment  be  by  instalments, 
and  the  last  instalment  shall  have  become  due,  it  shall  be 
lawful  for  the  mortgagee,  his  executors  or  administrators,  to 
sue  out  a  writ  of  scire  facias  from  the  clerk's  office  of  the 
Circuit  Court  of  the  county  in  which  the  said  mortgaged 
premises  may  be  situated  or  any  part  thereof,  directed  to  the 
sheriff  or  other  proper  officer  of  such  county,  requiring  him 
to  make  known  to  the  mortgagor,  or  if  he  be  dead  to  his  heirs, 
executors,  or  administrators,  to  show  cause  if  any  they  have, 
why  judgment  should  not  be  rendered  for  such  sum  of  money 
as  may  be  due  by  virtue  of  said  mortgage,  and  upon  the  ap- 
pearance of  the  party  named  as  defendant  in  said  writ  of 
scire  facias^  the  Court  may  proceed  to  judgment  as  in  other 
cases;  but  if  said  scire  facias  be  returned  nihil  or  that  the 
defendant  be  not  found,  an  alias  scire  facias  may  be  issued; . 
and  if  it  be  returned  as  aforesaid,  or  if  the  defendant  appear 
and  plead  or  make  default,  the  Court  may  proceed  to  give 
judgment,  with  costs,  for  such  sum  as  may  be  due  by  said 
mortgage,  or  appear  to  be  due  by  the  pleadings,  or  after  the 
defence,  if  any  be  made;  and  also  that  said  mortgaged  prem- 
ises be  sold  to  satisfy  such  judgment,  and  may  award  or  di- 
rect a  special  writ  oi  fieri  facias  for  that  purpose  to  the  county 
or  counties  in  which  said  mortgaged  premises  maybe  situate, 
and  on  which  the  like  proceedings  may  be  had,  as  in  other 
cases  of  execution  levied  upon  real  estate;  provided  howev- 
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er,  that  the  judgment  aforesaid  shall  create  no  lien  on  any 
other  lands  or  tenements  than  the  mortgaged  premises,  nor 
shall  any  other  real  or  personal  {)roperty  of  the  mortgagor 
be  liable  t6  satisfy  the  same;  but  nothing  herein  contained 
shall  be  so  construed,  as  to  affect  any  collateral  security 
given  by  the  mortgagor  for  the  payment  of  the  same  sum  of 
money,  or  any  part  thereof,  secured  by  the  mortgage  deed. 
Rev.  Stat.  304,  §  23. 

This  statute  prescribes  a  mode  of  foreclosing  a  mortgage 
in  the  Courts  of  Law,  and  the  judgment  rendered  must  have 
the  effect  of  a  judgment  at  law,  against  the  mortgaged  prem- 
ises alone.  The  judgment  rendered  in  this  proceeding  is  in 
rem^  and  can  affect  nothing  but  the  property  described  in  the 
mortgage.  It  creates  no  new  lien  upon  the  mortgaged  prem- 
ises, but  is  merely  a  means  of  making  available  the  lien 
which  was  created  by  the  execution  and  recording  of  the 
mortgage.  The  purchaser  under  the  judgment  acquires  all 
the  right  in  the  mortgaged  premises,  which  the  mortgagor  had 
at  the  time  of  the  exection  of  the  mortgage,  entirely  unaffec- 
ted by  the  title  or  lien  of  purchasers  or  incumbrancers  subse- 
quent to  the  recording  of  the  mortgage  or  with  notice,  who, 
in  order  to  save  themselves,  must  redeem  as  in  case  of  an  or- 
dinary sale  on  execution  at  law.  With  this  view  of  the  law, 
it  seems  impossible  to  discover  any  legitimate  object  which 
the  complainant  may  have  had  in  filing  this  bill.  « He  says  in 
argument,  his  object  is  to  quiet  his  own  title  acquired  .under 
the  sale  upon  that  execution  and  to  prevent  Fellows  from  as- 
serting his  pretended  claim  under  his  subsequent  purchase; 
but  if  there  has  been  no  redemption  from  the  sale  under  the 
sci.fa.y  then  Fellows  is  already  entirely  cut  off,  and  if  there  has 
been  a  redemption,  then  the  Bank  has  received  the  full  amount 
of  money  due,  and  certainly  cannot  complain.  There  are 
several  conclusive  answers  why  the  complainant  cannot  main- 
tain this  bill  for  the  purpose  of  removing  a  shadow  cast  upon 
the  title  acquired  under  the  scire  facias  proceeding,  by  th6 
pretended  title  of  Fellows.  In  the  fitst  place,  the  bill  is  not 
framed  with  that  view,  nor  does  it  allude  to  the  former  fore- 
closure, much  less  claim  a  title  under  it,  which  may  be  injur- 
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«d  by  the  assertion  of  Fellows'  title;  nor  does  the  plea  show 
any  such  title  in  the  complainant.  Again,  the  complainant  if  he 
has  title  acquired  under  the  former  proceedings,  has  the  means 
of  contesting  the  pretended  title  of  Fellows  in  a  suit  at  Law 
as  safely  and  completely  as  it  possibly  could  be  done  in  a 
Court  of  Equity,  by  bringing  Ejectment  against  Fellows,  who, 
as  the  bill  shows,  is  in  possession  of  the  premises. 

It  is  unnecessary  to  inquire  whether  the  mortgage  became 
merged  in  the  judgment  on  the  scire  facias  or  not,  for  accor- 
ding to  our  view  of  the  law  the  title,  if  any  was  acquired 
under  that  proceeding,  relates  back  to  the  execution  of  the 
mortgage  and  is  conclusive  against  all  purchasers  or  incum* 
brancers  subsequent  to  the  recording  of  the  mortgage.  The 
mortgage  is  as  completely  satisfied  by  the  foreclosure  un- 
der our  statute,  as  it  would  have  been  by  a  foreclosure  in 
Chancery.  They  are  concurrent  remedies,  either  of  which 
the  party  may  elect;  but  after  he  has  pursued  one,  till  he 
has  obtained  satisfaction  of  his  debt,  he  ought  not  to  be  per- 
mitted to  harass  the  party  with  the  other.  Had  he  foreclos- 
ed his  mortgage  by  bill  in  the  first  place,  and  obtained  a 
satisfaction  of  his  debt  by  a  sale  of  the  premises,  it  will 
hardly  be  insisted  that  he  could  file  another  bill  for  a  strict 
foreclosure,  or  could  foreclose  the  mortgage  again  by  scire 
facias  and  yet,  in  such  a  case,  either  of  those  courses  might 
be  pursued  .with  the  same  propriety  that  this  can  in  the  pres- 
ent instance. 

The  ground  for  relief  set  up  in  this  bill,  is  a  subsisting  and 
unsatisfied  mortgage,  which  is  now  due  to  the  complainant, 
while  the  plea  shows  that  the  mortgage  has  been  satisfied  to 
the  full  amount  by  a  sale  of  the  mortgaged  premises,  under 
a  legal  and  regular  proceeding,  and  it  makes  no  difference 
whether  the  complainant  or  a  third  person  became  the  pur- 
chaser; nor,  as  before  remarked,  does  it  appear  whether  the 
premises  have  been  redeemed  from  that  sale  or  not.  The 
complainant  has  either  obtained  the  money  due  by  a  redemp- 
tion, or  has  acquired  all  the  title  of  the  defendant,  Wilson, 
and  paramount  to  that  of  Fellows. 

It  was  objected  on  the  argument,  that  there  should  have 
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been  an  answer  in  support  of  the  plea;  but  this  was  not  ne- 
cessary nor  even  proper.  Where  the  bill  does  not  charge 
any  specific  fact  inconsistent  with  the  plea,  negativing  and 
avoiding,  as  it  were,  the  plea  by  anticipation,  but  alleges  sim- 
ply the  ground  of  the  plaintiflf's  equity,  and  the  facts  which 
entitle  him  to  relief,  and  the  plea  sets  up  matter  which,  ad- 
mitting the  truth  of  the  bill,  shows  that  the  complainant  is  not 
entitled  to  any  portion  of  the  relief  sought  by  the  bill,  then 
the  plea  is  a  complete  bar  to  all  of  the  equity  of  the  bill,  and 
it  should  not  be  supported  by  an  answer.  An  answer  in  such 
a  case  would  be  improper,  as  it  would  overrule  the  plea. 
Story's  Eq.  PI.  §§  680,  681. 

The  true  rule  on  this  subject  undoubtedly  is,  that  where 
the  bill  avers  any  fact,  which,  if  presented  by  a  special  rep- 
lication to  the  plea,  (were  that  allowable,)  would  remove  the 
bar,  then  such  fact  must  be  met  by  an  answer.  The  plea 
should  present  the  legal  bar  alone,  leaving  unnoticed  any  mat- 
ter in  the  bill  which  meets  that  bar,  and  the  answer  comes  in 
to  perform  the  office  of«a  rejoinder  to  such  matter  in  the  bill 
as  stands  for  a  special  replicatit)n  to  the  plea.  Had  the  bill 
went  on  and  shown  that  by  reason  of  some  defect,  omission, 
or  mistake,  the  former  foreclosure  had  been  entirely  unavail- 
ing, then  there  would  have  been  allegations,  which  might 
have  anticipated  and  defeated  the  bar  set  up  by  the  plea.  In 
such  a  case  an  answer  would  have  been  required.  Such  was 
the  case  of  Willis  v.  Henderson^  4  Scam.  13,  where  the  bill 
showed  that  a  mortgage  had  been  given,  and  that  by  mistake 
other  lands  were  described  in  it  than  those  intended  by  the 
parties  to  be  mortgaged;  that  before  the  mistake  was  dis- 
covered, the  mortgage  was  foreclosed  by  a  scire  facias^  and 
the  lands  bid  in  by  the  plaintiff  for  the  amount  due  on  the 
mortgage.  The  bill  prayed  that  the  mistake  might  be  cor- 
rected, and  the  mortgage  then  foreclosed,  which  was  done. 

The  plea  in  this  case,  showing  an  entire  satisfaction  of  the 
eomplainahts'  mortgage,  is  a  complete  bar  to  all  of  the  equity 
of  the  bill,  and  was  properly  held  to  be  sufficient;  and  it  remain- 
ing unanswered  in  any  way,  the  bill  was  necessarily  dismissed. 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed. 
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Abraham  Badgley,  plaintiff  in  error,  v,  Eli  Heald,  defen- 
dant in  error. 

Error  to  St.  Clair. 

In  a  suit  commenced  before  a  justice  of  the  peace,  the  plaintiff  cannot  recoTer 
a  larger  sum  than  is  indorsed  upon  the  summons  as  the  claim  or  demand. 

A  contract  to  labor  six  months  for  eight  dollars  a  month  is  an  entire  contract,  and 
to  entitle  the  party  to  recover  for  his  services,  he  must  fully  perform  on  his 
part  unless  released  by  his  employer,  or  compelled  to  leave  his  employment 
for  some  justifiable  cause. 

This  was  an  action  commenced  before  a  justice  of  the 
peace  of  St.  Clair  county  by  the  defendant  in  error  against 
the  plaintiff  in  error.  A  judgment  was  there  rendered  in 
favor  of  the  plaintiff  for  $14-37.  The  defendant  appealed 
to  the  Circuit  Court  of  said  county,  and  the  cause  was  tried 
before  the  Hon.  Gustavus  P.  Koerner  and  a  jury,  at  the 
November  term  1847.  A  verdict  was  rendered  for  the 
plaintiff  for  $15-46. 

Other  facts  material  to  the  decision  of  the  case  will  be 
found  in  the  Opinion  of  the  Court. 

The  cause  was  argued  in  this  Court  ex  parte,  by  JT.  H. 
Underwood,  for  the  plaintiff  in  error. 

1.  The  Court  below  erred  in  rendering  a  judgment  for 
more  than  the  amount  claimed  and  indorsed  upon  the  sum* 
mons,  there  being  no  interest  on  an  indebtedness  of  this 
nature.  Dotvling  v.  Stewart,  3  Scam.  195;  Chenoi  v.  Lefe-' 
vre,  3  Gilm.  643. 

2.  The  Court  below  erred  in  refusing  to  grant  Badgley  a 
new  trial.  The  evidence  showed  that  Heald  contracted  with 
Badgley  to  work  for  him  six  months,  with  the  privilege  of 
quitting  only  at  the  end  of  the  first  month,  and  left  Badgley's 
employment  at  the  end  of  three  months  against  his  consent, 
and  without  any  excuse.  That  he  cannot  recover  in  such  a 
case,  see  Cutler^ s^dm^r^  v.  Pot^e//,  6  Term  R.  163;  McMU- 
Ian    V.    Vanderhp,  12  Johns.  167;  Lantry  v.  Parkes,  8 
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Cowen,  63;  Tfiayer  v.  Wadsworth^  13  Pick.  349;  Winn  v. 
Southgafe^  17  Verm.  358;  Ripley  v.  Chipman^  13  do.  268; 
Morford  v.  MastiUy  6  Monroe,  614;  De  Camp  v.  Stephens^ 
4  Blackf.  24;  Eldridge  v.  i?ot^e,  2  Gilm.  98;  Posey  v.  Gartt, 
7  Missouri,  96,  To  tolerate  a  recovery  in  a  case  like  this, 
would  be  to  impair  and  destroy  the  obligation  of  contracts, 
which  are  regarded  as  sacred  by  the  Constitution  of  the 
United  States  and  this  State.  It  would  encourage  men  to 
disregard  their  contracts,  and  occasion  damages,  which  no 
one  but  the  party  injured  could  fully  appreciate  or  ascer- 
tain. 

3.  The  suit  was  brought  before  the  term  expired,  and 
therefore  prematurely.     Crocker  v.  Goodsell,  1  Scam*.  107. 

4.  An  accord  and  satisfaction  was  also  fully  established. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  Heald  sued  Badgley  before  a  justice  of  the 
peace  of  St.  Clair  county  for  work  and  labor.  The  demand 
indorsed  on  the  back  of  the  summons  and  entered  in  the  jus- 
tice's docket,  was  fifteen  dollars,  and  the  plaintiff  there  ob- 
tained judgment  before  the  justice  for  fourteen  dollars  and 
thirty  seven  cents.  Badgley  appealed  to  the  Circuit  Court, 
where  it  was  tried  by  a  jury,  who  rendered  a  verdict  for  the 
plaintiff  below,  for  fifteen  dollars  and  forty  six  cents.  A  mo- 
tion was  made  for  a  new  trial,  which  was  overruled  by  the 
Court  and  a  judgment  rendered  for  the  amount  of  the  verdict. 

Two  questions  are  presented  for  our  consideration:  Firsf^ 
whether  a  verdict  and  judgment  can  be  sustained  which  ex- 
ceeds the  amount  demanded  on  the  back  of  the  summons, 
and  second^  whether  the  verdict  is  sustained  by  the  evidence. 

The  evidence  as  set  forth  in  the  bill  of  exceptions  shows 
that  the  plaintiff  below  worked  for  the  defendant  about  three 
months;  that  he  left  the  defendant's  service  about  the  23d 
of  July  last;  that  at  the  time  he  left,  the  defendant  was  con- 
fined to  his  house  by  sickness.  A  witness  swore  that  when 
Heald  left  Badgley's  service,  he  told  witness  that  he  was 
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going  to  quit  working  for  Badgley;  that  he  was  going  to 
Pennsylvania,  and  should  go  whether  he  got  one  cent  from 
Badgley  or  not.  He  desired  witness  to  inform  Badgley  of  it, 
which  he  did.  Another  witness  testified,  that  after  Heald 
quit  work,  he  was  at  Badgley's  house  where  be  saw  Badgley 
pay  Heald  eight  dollars,  who  did  not  claim  any  more,  and 
both  parties  seemed  satisfied,  and  shook  hands.  The  wit- 
ness heard  Badgley  say  at  the  same  time  that  he  would  pay 
no  more,  unless  he  was  compelled  to  do  so  by  law. 

Another  witness  testified  that  shortly  before  Heald  com- 
menced work,  he  heard  a  conversation  between  the  parties, 
in  which  they  said  that  Heald  was  to  work  for  Badgley  six 
months  at  eight  dollars  per  month;  "and  at  the  end  of  the 
first  month,  either  party  might  let  the  other  off.''  The  wit- 
ness did  not  hear  all  of  the  conversation  between  the  parties 
at  that  time,  having  gone  into  the  house  and  left  them  talk- 
ing, but  that  after  he  returned  both  parties  told  him  that  the 
agreement  was  as  above  stated. 

The  first  question  presented  is  settled  by  the  case  of  Dotv- 
ling  V.  Stewart^  3  Scam*,  193,  where  this  Court  held  that  the 
statement  of  a  claim  made  by  a  plaintiff,  indorsed  on  the  back 
of  the  warrant  and  entered  on  the  justice's  docket,  concludes 
him,  and  that  it  is  error  in  the  Court  to  render  judgment  for 
more.  The  excess,  in  the  present  case,  is  forty  six  cents, 
and,  although  it  is  small,  yet  it  is  not  so  small  that  the  maxim 
dt  minimis  non  curat  hx^  will  apply.  But  the  verdict  in  this 
case  cannot  be  sustained  by  the  evidence.  By  the  contract 
betweei3lthe  parties,  Heald  was  to  work  for  Badgley  six  months 
at  eight  dollars  per  month,  with  the  right  to  either  party  to 
terminate  it  at  the  end  of  the  first  month.  This  was  an  entire 
contract,  as  much  so  as  if  the  agreement  had  been  to  work 
the  six  months  for  forty  eight  dollars,  with  the  privilege  to 
either  party  to  put  an  end  to  the  contract  at  the  end  of  the 
first  month,  when  Heald  should  receive  eight  dollars.  As  the 
agreement  was  not  terminated  at  the  end  of  the  first  month, 
it  was  then  the  same  as  if  it  had  never  contained  such  a  pro- 
vision. The  evidence  clearly  shows,  that  Heald  abandoned 
the  service  of  Badgley  before  the  completion  of  the  contract. 
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and  without  the  consent  of  Badgley,  or  any  justifiable  cause. 
Nor  can  it  be  said  that  Badgley  subsequently  consented  to 
the  rescinding  of  the  contract  by  the  payment  of  the  eight 
dolIarS)  even  were  that  admissible;  for  although  Badgley  did 
pay  Heald  eight  dollars,  yet  he  did  it  under  a  protestation  that 
he  was  not  bound  to  pay  it,  for  he  said  "he  would  not  pay  him, 
plaintiff,  any  more  unless  he  was  compelled  to  pay  it  by  law." 
It  is  manifest  from  this,  th^t  what  he  paid  at  that  time  he  in- 
tended as  a  gratuity,  or  did  it  to  buy  his  peace,  under  a  pro- 
test against  further  liability.  It  clearly  appeared  that  this 
work  was  done  under  an  entire  contract  which  the  plaintiflF 
below  refused,  without  any  excuse,  to  fulfil;  and  the  law,  as 
laid  down  by  this  and  various  other  Courts,  determines  that 
he  is  entitled  to  no  compensation. 

The  case  of  Lantry  v.  Parks^  8  Cowen,  63,  is  precisely 
like  this.  There  the  plaintiff  had  agreed  to  work  for  the  de- 
fendant one  year,  at  ten  dollars  per  month.  He  worked  ten 
and  a  half  months  and  then  left  the  defendant's  service,  say- 
ing he  would  work  no  more  till  he  ascertained  whether  he 
could  collect  his  wages.  It  was  there  held  that  the  agree- 
ment was  entire,  and  that  the  plaintiff  could  collect  nothing 
till  he  had  performed  his  part  of  it.  The  $ame  ruk  is  unequiv- 
ocally held  in  the  cases  o{  McMillan  v.  Vanderlip^  12  Johns. 
165j  Jennings  v.  Campy  13  do.,  24;  Spain  v.  ^rnoti,  2  Stark., 
256;  De  Camp  v.  Stevens,  4  Blackf.  24;  Ripley  v.  Chipman^ 
13  Verm.,  268;  Morford  v.  Mastin,  6  Monr^,  60^  Thayer 
V.  Wadsworthy  19  Pick.  349.  Numerous  other  cases  might 
be  cited  in  support  of  this  law,  but  it  is  unnecessary.  Nor  is 
there  any  hardship  in  this  rule,  as  it  might  at  first  appear. 
It  is  reciprocal,  for  if  the  employer  turn  off  the  servant  be- 
fore the  expiration  of  the  time  Agreed  upon,  without  any  just 
cause,  the  latter  may  recover  the  full  amount  agreed  upon,  as 
if  he  had  worked  out  his  whole  time.  Posey  v.  Grath^  7 
Missouri,  64. 

But  this  is  not  an  open  que^ion  in  this  Court.  '  It  was  the 
only  question  involved  in  the  case  of  Eldridge  v.  Rowe,  2 
Gilm.  98,  where  this  Court  reversed  the  judgment  of  the  Cir- 
cuit Court  for  overruling  a  motion  for  a  new  trial,  where  the 
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evidence  showed  that  thf  party  had  quit  the  service  of  his 
employer  before  the  expiration  of  the  time  which  he  had 
agreed  to  serve,  although  in  that  case  the  evidence  showed 
that  Eldridge  had  made  to  Rowe  three  propositions;^rs/,  that 
Rowe  should  work  out  his  time;  or  second,  get  some  other 
nun  to  work  out  his  time  for  him;  or  third,  that  he,  Eldridge, 
would  pay  Rowe  thirty  dollars  for  what  he  had  done  and  let 
him  quit,  and  that  Rowe  should  let  him  know  on  that  day 
which  he  would  do.  Within  the  time  allowed,  Rowe  sent 
word  to  Eldridge  that  he  was  not  going  to  work  for  him  any 
more,  and  yet  this  Court  held  that  this  evidence  was  not  suf- 
ficient to  authorize  the  jury  to  find  that  Rowe  had  accepted 
the  third  proposition,  to  quit  work  and  accept  thirty  dollars 
for  what  he  had  done.  And  the  jury  found  that  the  original 
agreement  had  been  rescinded  by  mutual  consent,  and  a 
new  agreement  substituted,  which  finding  was  approved  by 
the  Circuit  Court,  and  yet  the  judgment  was  reversed  be- 
cause there  was  no  evidence  to  sustain  the  verdict.  That  is 
certainly  a  much  stronger  case  than  the  one  before  us. 

The  judgment  is  reversed  with  eosts^i  and  the  cause  re- 
manded. 

Judgment  reversed. 
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D£  Marquis  Misner  et  a/.,  appellants,  v.  Eliuu  Granger^ 

appellee. 

•Appeal  from  Cook. 

It  is  a  well  established  rule  of  the  Common  Law,  that  a  purchaser  takM 
property  at  his  own  risk^  unless  he  exacts  a  special  warranty,  where  there 
has  been  no  fraud  on  the  part  of  the  vendor.  To  this  rule,  however,  there 
are  exceptions.  There  is  an  implied  warranty  on  the  part  of  the  vendor  that 
he  has  a  good  title  to  the  property  h*  sells,  and  where  a  quantity  is  sold  by  a 
sample,  that  the  bulk  is  of  as  good  a  quality.  So,  also,  in  the  case  of  execu- 
tory contracts  for  the  sale  of  personal  property,  in  the  absence  of  an  ex|)re8fl 
stipulation  to  that  effect,  the  law  implies  that  it  shall  be  of  a  fair,  merchanta- 
ble quality  and  condition;  and  this  rule  holds  whether  there  be  a  sample 
exhibited^  or  there  is  an  opportunity  for  inspection.  B 01(9  in  such  case,  there 
is  no  implied  warranty  as  to  fineness  or  particular'  degree  of  quality  of  the 
article  sold. 

Where  the  manufacturer  sells  his  own  goods  or  wares,  and  nothing  is  said  of  the 
quality,  there  is  an  implied  warranty  that  they  are  of  a  fair,  ordinary  quality 
according  to  their  appearance.  There  is,  however,  a  qualification  to  this  rule, 
as  where  the  article  is  of  such  a  character  that  ordinary  skill  cannot  ordina- 
rily produce  a  good  article,  but  success  depends  in  agreat  measure  on  chance. 
Sometimes,  also,  the  law  will  imply  a  warranty  even  of  an  extraordinary 
quality  in  the  article  sold,  as  where  an  article  is  furnished  for  a  given,  specific 
purpose,  and  not  for  the  ordinary  and  general  use  to  which  such  articles  are 
applied. 

In  an  action  0/  tu^mpsxt  upon  a  promissory  ncXe,  it  was  alleged  in  the  pleas  that 
it  was  givAi  ior  the  price  of  a  threshing  machine,  bought  by  the  defendant  of 
the  plaintiff,  of  which  the  following  waAthe  note  or  memorandum  of  the 
sale:  ^^Chicago,  July  12, 1843.  Mr.  De  Marquis  Misner  bougU  of  t.  Gr%a- 
ger,  one  threshing  machine  at  one  hundr^  and  eighty  dollars,  for  which  &• 
has  paid  forty  four  $44.  The  remaining  $136,  he  is  to  give  his'  and  liif 
brother  Fletcher  Misner's  note.  The  said  note  is  to  be  delivered  at  the  time 
of  the  delivery  of  the  machine,  say  about  the  22d  inst.  The  machine  is  to 
be  in  readiness  for  use  at  that  time.  Elihu  Granger. '^  It  was  further  alleged 
that  Granger  was  a  machinist  and  carrying  on  that  business;  also,  that  he  was 
a  machinist,  and  carrying  on  a  foundry.  All  the  pleadings  averreitbat,  upon 
trial,  the  machine  would  not  answer  the  intended  purpose,  &c.  None  of  them, 
however,  averred  that  Granger  was  the  manufacturer  of  the  machine:  Heldy 
that  the  pleas  were  defective  for  not  averring  a  warranty,  or  that  the  party 
undertook  and  promised  that  the  article  was  of  the  given  quality. 

Assumpsit,  in  the  Cook  Circuit  Court,  brought  by  the 
appellee  against  the  appellants,  and  heard  before  the  Hon. 
Jesse  B.  Thomas,  at  the  November  term  1847,  on  demurrer 
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to  pleas,  which  was  sustained.  The  defendants  excepted  to 
-the  decision,  and  pleaded  the  general  isdue,  when  a  judgment 
was  rendered  bj  the  Court  for  the  amount  of  the  note  sued, 
with  interest.     The  defendants  then  appealed. 

The  cause  was  submitted  in  this  Court  upon  the  written 
arguments  of  counsel. 

A*.  B.  Judd,  for  the  appellants. 

1.  The  coatract  of  sale,  as  set  up  in  the  several  pleas^ 
shows  an  agreement  by  the  vendor  that  the  machine  should 
be  in  readiness  for  use  at  the  time  of  its  delivery. 

If  that  agreement  on  the  part  of  the  vendor  was  not  com- 
plied with,  the  damages  resulting  from  such  non-compliance, 
is  a  proper  matter  to  be  deducted  from  the  price  when  a  suit 
is  brought  for  it.  Edwards  v.  Todd,  1  Scam.  42;  JVichoU 
V.  Buckelsy  3  do.  228;  Hawks  v.  Lands,  3  Gilm.  227.  Each 
of  the  pleas  shows  a  breach  of  that  agreement,  and  the 
defendants  were  entitled  to  damages  under  them. 

2.  No  particular  form  of  words  is  necessary  to  constitute 
a  warranty;  any  representation  as  to  any  material  fact  which 
is  relied  upon  by  the  parties  will  amount  to  a  warranty. 

On  the  sale  of  a  manufactured  article  designed  and  intend-" 
ed  for  a  particular  purpose  or  use,  a  representation  at  the 
time  of  the  sale,  or  a  covenant  in  the  bill  of  sale  that  the 
machine  is  in  readiness  for  use,  amounts  to,  and  is,  a  war- 
ranty that  the  machine  is  reasonably  fit  to  use  in  the  business^ 
and  for  the  purposes  for  which  it  was  intended  and  sold. 

The  machine,  it  is  alleged  in  the  plea,  was  purchased  for 
a  particular  purpose. 

There  was  a  representation  and  agreement  by  the  render 
that  the  article  sold  was  in  readiness  for  use. 

Each  of  the  pleas  alleges  that  such  was  not  the  fact,  and 
shows  wherein  the  defects  consisted,  one  of  them  alleging 
that  tile  material  ^nd  workmanship  were  both  so  bad  that 
the  machine  entirely  failed  to  be  in  readiness  for  use. 

The  defendants  were  -not  bound  to  call  the  agreement  or 
representations  a  warranty;  they  were  only  bound  to  plead  the 
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facts,  and  it  is  for  the  Court  to  say  whether  the  facts  consti- 
tute a  warranty. 

IChe  pleas  then  show  an  express  warranty  and  a  breach  of 
it,  and  were,  therefore,  a  good  defence. 

3.  On  the  sale  of  manufactuifed  articles,  there  is  an  im- 
plied warranty  that  the  article  sold  is  reasonably  fit  for  the 
purpose  for  which  it  was  sold  and  intended  to  be  used.  Gray 
V.  Cox,  4  B.&  C.  108;  Jones  v.  Bright,  6  Bing.  533;  Brown 
V.  Eddingion,  2  M.  &  G.  279. 

The  pleas  show  that  this  was  a  manufactured  article  and 
sold  for  a  particular  purpose.  The  agreement  also  shows 
th^t  the  vendor  was  the  manufacturer.  The  bargain  is  made 
on  12th  July,  and  the  vendor  agrees  to  have  the  machine  in 
readiness  for  use,  and  deliver  it  on  22d  of  July. 

The  facts  pleaded  bring  this  cause  within  the  rule  laid 
down  in  Gray  v.  Cox,  and  Jones  v.  Bright 

The  pleas  show  a  breach  of  the  implied  warranty  that  the 
article  sold  should  be  reasonably  fit  for  the  purposes  for  which 
it  was  sold. 

4.  The  demurrer  extends  back  and  reaches  the  first  error 
in  pleading.  The  first  error  was  in  the  first  count  of  the 
plaintiff's  declaration.  In  that  count  there  is  no  averment 
as  to  where  the  cause  of  action  accrued.  It  may  be  said 
that  by  pleading  the  general  issue,  the  party  is  estopped  from 
going  back  to  the  declaration.     In  the  case  of  the  Auburn 

4*  Owasco  Canal  Co.  v.  Leith,  decided  in  the  Supreme 
Court  of  New  York,  and  reported  in  the  Sept.  No.  of  the 
Law  Reporter,  1847,  the  whole  question  is  discussed  and  the 
various  dicta  on  that  subject  overruled;  and  it  is  held,  that  by 
demurring  to  a  special  plea,  the  count  to  which  it  is  an  an- 
swer is  reached,  notwithstanding  the  general  issue  may  have 
been  pleaded. 

/.  J\r,  Arnold^  for  the  appellee.  ^  f 

Were  defendants'  pleas  good? 

The  defendants'  plea  sets  forth  a  bill  of  sale  of  threshing 
machine  from  Granger  to  Misner,  which  was  the  considera- 
tion of  the  note;  but  thej  do  not  allege  either  an  express  nor 
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implied  warranty,  nor  fraud,  nor  that  Granger  was  the  man- 
ufacturer of  the  machine,  nor  a  return  of  property,  or  oflTer 
to  return  it. 

It  is  necessary  to  allege  and  prove  either  fraud  or  express 
warranty.     Towell  v*  Gatexvood^  2  Scam.  ^6. 

A  bill  of  sale  of  tobacco,  describing  it  as  good,  first  rate 
tobacco^  is  no  warranty,  neither  is  the  sale  of  a  threshing  ma- 
chine a  warranty  that  the  machine  sold  is  a  good  one.  This 
case  is  conclusive  on  the  point  of  express  warranty.     lb. 

Cash  v»  Oiiesy  14  Eng.  Com.  Law  R.  372,  is  a  case  which 
not  only  settles  the  principle,  but  is  in  relation  to  same  sub- 
ject matter.  The  action  was  assumpsit  to  recover  the  price 
of  a  threshing  machine.  The  Opinion  is  short,  and  is  therefore 
quoted:  ^'If  defendant  meant  to  insist  that  this  threshing  ma- 
chine was  not  a  good  one  and  suitable  to  its  intended  purpose, 
it  was  his  duty  either  to  have  immediately  returned  it,  or  to 
have  given  immediate  notice  to  plaintiff  to  take  it  away.  Now, 
instead  of  this,  he  keeps  it  for  several  years.  I  am  clearly  of 
opinion  that,  as  he  has  done  so,  he  has  waived  all  objections 
to  its  goodness,  and  is  bound  to  pay  for  it." 

In  this  case,  defendants  do  not  aver  in  their  pleas  either  a 
a  return,  or  offer  to  return  the  machine. 

In  Gray  v.  Coar,  4  B.  &  C.  108,  cited  by  the  appellants,  it 
was  held,  that  the  vendor  was  not  liable,  because  there  was 
neither  an  express  warranty  nor  fraud.  The  article  sold  was 
coffee  at  market  price,  which  turned  out  to  be  a  poor  article. 

In  the  case  oi  Jones  v.  Bright^  5  Bing.  533,  the  narr,  averred 
fraud,  and  there  was  an  express  warranty.  The  vendor  was 
a  manufacturer.  In  this  case,  it  was  not  averred  that  he  was. 
In  fact  he  was  the  mere  seller. 

It  is  no  great  presumption  to  suppose  that  the  vendee  knew 
what  a  threshing  machine  was,  and  whether  the  machine 
bought  was  -z.  threshing  machine  or  not. 

The  general  doctrine,  that  the  seller  is  answerable  only  for 
an  express  warranty  and  fraud,  is  clearly  laid  down  in  2  Kent's 
Com.  478. 

The  cases  oi  Hart  v.  Wright^  17  Wend.  267,  and  Waring 
V.  Mason,  18  do.  425,  strongly  and  ably  sustain  the  rule  of 
caveat  emptor. 
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The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.  The  subject  of  implied  warranties  on  the  sale 
of  chattels  has  perplexed  the  Common  Law  Courts  for  a  long 
time,  and  has  been  a  source  of  many  apparently  contradicto- 
ry decisions.  The  universal  doctrine  of  the  Civil  Law  is,  that 
there  is  an  implied  warranty  of  the  vendor,  that  the  article 
sold  is  what  it  appears  to  be,  and  is  sold  for  sound  and  of  a 
merchantable  quality; — in  other  words,  the  seller  takes  the 
risk  of  all  defects  which  are  not  disclosed  at  the  time  of  the 
sale. 

In  the  case  of  Stuart  v.  Wilkzns,  Douglas,  20,  Lord  Mans- 
field held  that  the  vendor  of  a  horse  was  not  responsible  for 
any  defects,  unless  he  was  guilty  of  a  fraud  or  had  made  an 
express  warranty.  Before  that  time  it  is  said  by  Grose,  J., 
in  Parkinson  v.  Zee,  2  East,  314,  it  was  a  current  opinion, 
that  a  sound  price  given  for  a  horse  was  tantamount  to  a  war- 
ranty of  soundness.  The  rule  laid  down  by  Lord  Mansfield 
in  1778,  has  since  been  followed  with  great  uniformity,  not 
only  by  the  Courts  in  England,  but  in  most  of  the  United 
States,  where  the  Common  Law  prevails,  although  it  appears 
occasionally  to  have  been  departed  from  in  the  case  of  asale 
of  slaves;  and,  in  South  Carolina,  was  applied  for  a  time  to 
sales  of  other  property. 

It  may  now  safely  be  asserted  as  the  well  established  rule 
of  the  Common  Law,  that  the  purchaser  takes  the  property 
at  his  own  risk,  unless  he  exacts  a  special  warranty,  where 
there  has  been  no  fraud  on  the  part  of  the  seller.  2  Black. 
Com.  461;  Seixis  v.  Woods,  2  Caines,  48;  Swett  v.  Colgate'^ 
1  Wend.  186;  Conner  v.  Hendersonj  16  Mass.  319;  Hart  v. 
Wrigkty  17  Wend.  267;  Holden  v.  Dakin,  4  Johns.  421; 
Davis  V.  Meeker,  6  do.  364;  Cunningham  v.  Speer,  13  do. 
392;  Thompson  v.  Jishton,  14  do.  316;  Hoyt  v.  Boyle,  5  Gill 
&  Johns.  110. 

To  these  decisions  many  might  be  added  from  diflTerent 
States,  but  it  is  unnecessary.  The  law  seems  to  be  so  well 
settled  that  we  do  not  feel  ourselves  at  liberty  to  inquire 
whether  the  rule  of  the  Civil  Law,  or  of  the  Common  Law  is 
the  best  adapted  to  promote  the  ends  of  justice  and  the  good 
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order  of  society.  It  is  probably  more  important  that  the  rule 
which  is  to  govern,  should  be  definitely  settled,  and  well 
known,  than  that  either  particular  one  should  be  adopted. 

Like  most  other  general  rules,  this  has,  its  exceptions, 
which  appear  to  be  pretty  well  settled,  and  are  sustained  by 
good  reason. 

The  Common  Law  has  always  held,  that  there  is  an  im- 
plied warranty  on  the  part  of  the  vendor  that  he  is  conveying 
a  good  title  to  the  vendee  in  the  sale  of  personal  property. 
Where  a  quantity  is  sold  by  Sample,  the  law  implies  a  war- 
ranty that  the  bulk  is  of  as  good  a  quality  as  the  sample. 
Sands  4*  Camp  v.  Taylor,  5  Johns.  395;  jSn^rew  v.  KneC" 
Ian,  6  Cowen,  354;  Bradf^dw.  Manly,  13  Mass.  139;  Ga/- 
lagher  v.  Waring,  9  Wend.  20;  Oneida  Manufacturing  Soci- 
ety V.  Lawrence,  4  Cowen,  440. 

So,  also,  in  the  case  of  executory  contracts  for  the  sale  of 
personal  property,  the  law  implies  as  a  part  of  the  contract, 
in  the  absence  of  any  express  stipulation  to  that  effect,  that 
the  property  shall  be  of  a  fair  merchantable  quality  and  con- 
dition,(  Long  v.  Fidgeon,  1  Eng.  Com.  L.  R.  327,)  and  it  seems 
to  be  the  same  where  the  purchase  is  made  without  sample,  or 
an  opportunity  of  inspection,  although,  if  there  is  no  specific 
agreement  as  to  the  quality,  no  warranty  is  implied  as  to  the 
fineness  or  particular  degree  of  quality  of  the  article  sold. 
Gallagher  v.  Waring,  9  Wend.  28.  In  such  cases  it  would 
seem  manifestly  unjust  to  say  caveat  emptor,  when  the  pur- 
chaser has  no  opportunity  of  looking  out  for  himself.  If  there 
is  no  fraud,  and  he  takes  the  article  on  inspection,  or  with 
an  opportunity  to  inspect  it,  he  ought  not  to  complain.  In 
speaking  of  the  general  rule  on  the  subject  of  warranties 
in  the  sale  of  chattels,  Mr.  Justice  Cowen,  in  the  case  of 
Hart  V.  Wright,  17  Wend.  272,  after  stating  the  general  rule 
of  caveat  emptor,  says:  "There  are  certainly  exceptions 
but  they  depend  on  peculiar  circumstances.  One  is  the  sale 
of  provisions  to  be  used  as  food  for  mankind.  This  rests  on 
a  regard  to  the  public  health,  (  Von  Brocklin  v.  Fonda,  12 
Johns.  468,)  and  I  am  not  aware  of  any  other  case  in  this 
State,  wherein  a  warranty  of  quality  is  engrafted  on  a  sound 
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price  alone."  I  am  aware  that  Mr.  Senator  Tracy,  in 
the  review  of  this  very  case,  in  18  Wen^  458,  in  the 
Court  of  Errors,  has  opposed  with  all  the  for^  of  his  lumin- 
ous mind  this  proposition,  but  he  produces  l]({iit  two  authoities 
against  it,  (Dyer,  76,  and  Emerson  v.  BtSgkton^  10  Mass. 
197,)  and  finds  himself  under  the  necessity  of  joining  Lord 
Redesdale  in  discrediting  Blackstone,  as  Authority  generally, 
who  has  laid  down  the  same  principle.  *3  Black.  Com.  166. 
Notwithstanding  the  apprehensions  which  Mr.  Tracy  enter* 
tained  from  the  progressive  princi]rte  of  the  present  age, 
we  think  the  exception  is  fdUlkded  in  reason,  supported  by 
authority  and  required  by  considerations  of  public  policy. 

Again,  generally,  where  a  manufacturer  sells  his  goods 
or  wares,  and  nothing  is  said  about,  the  quality,  he  is  held  to 
warrant  them  to  be  of  a  fair  ordinary  quality,  according  to 
their  appearance;  as,  if  a  manufacturer  sell  an  axe  and  upon 
trial,  it  prove  to  be  so  hard  as  to  be  unfit  for  use,  there  the 
vendor  is  responsible  for  the  defect.  To  this  there  may  be 
qualifications,  as  where  the  article  is  of  such  a  character 
that  ordinary  skill  cannot  ordinarily  produce  a  good  article, 
but  success  depends  in  a  great  manner  upon  chance. 

Sometimes,  also,  the  law  will  imply  a  warranty  even  of 
an  extraordinary  quality  in  the  article  sold,  as  where  an  arti- 
cle is  furnished  for  a  given,  specific  purpose,  and  not  for  the 
ordinary  and  general  use  to  which  such  articles  are  applied. 

In  Jones  v.  Bright^  15  Eng.  Com.  Law  R.  629,  the  bar- 
gain was  this:  A  third  person,  who  introduced  the  plaintiff 
to  the  defendants,  said:  ^'Mr.  Jones  is  in  want  of  copper  for 
sheathing  a  vessel;"  and  one  of  the  defendants  answered: 
"We  will  supply  him  well."  The  Court  says:  "As  there  was 
no  subsequent  communication,  that  constituted  a  contract, 
and  amounted  to  a  warranty."  And  the  Court  in  that  case 
liys  down  this  rule:  "If  a  man  sells  generally,  he  under** 
takes  that  the  article  sold,  is  fit  for  some  purpose;  if  he  sells 
it  for  a  particular  purpose,  he  undertakes  that  it  is  fit  for  that 
particular  purpose."  In  this  case,  the  defendants  were  the 
manufacturers  of  the  copper,  which  was  selected  by  the 
plaintiff's  shipwright.     The  declaration  averred  a  warranty 
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of  the  copper  which  proved  to  be  defective,  and  the  plaintiff 
recovered. 

In  Brown  v.  Eglingiony  40  Eng.  Com.  Law  R*  STl,  the 
plaintiff  had  applied  to  the  defendant  for  a  crane  rope  to 
raise  pipes  of  wine.  The  defendant  sent  his  foreman  to  ex- 
amine the  crane,  and  take  an  admeasurement  for  the  rope, 
and  then  procured  one  Dunn  to  manufacture  it,  which  prov- 
ing defective,  the  plaintiff  was  allowed  to  recover  on  the 
ground  of  an  implied  warranty^  In  this  case,  the  Court  say 
that  the  defendant  should  be  considered  the  manufacturer  of 
the  rope,  although  he  employed  another  to  make  it.  In  Gray 
V.  Cox,  10  Eng.  Com.  Law  R.  283,  the  defendants  were  copper 
merchants,  not  manufacturers,  and  the  Court  was  divided  in 
opinion  whether  the  law  would  imply  a  warranty  from  a 
sound  price.  The  oircumstances  of  this  case  were  in  all  re- 
spects like  those  in  the  case  of  Jones  v.  Bright,  except  that 
the  vendors  were  not  the  manufacturers  of  the  copper. 

I  remember  a  case,  which  is  not. now  before  me,  where 
the  plaintiff  applied  to  the  defendant^  who  was  a  shipwright, 
to  purchase  a  vessel  for  the  purpose  of  transporting  a  partic- 
ular kind  of  goods  which  required  an  unusually  tight  vessel, 
and  the  defendant  sold  him  a  barge,  which  was  then  nearly 
finished  laying  at  his  wharf,  for  that  particular  trade.  I 
think  the  defendant  had  previously  furnished  the  plaintiff 
with  vessels  for  the  same  trade.  On  the  first  voyage  the 
barge  leaked  so  much  as  to  damage  the  cargo,  and  the  de- 
fendant was  made  to  answer  in  damages  on  an  implied  war- 
ranty, that  the  vessel  was  fit  for  that  particular  trade.  There 
the  defendant  was  the  builder  of  the  barge. 

To  apply  these  principles  to  these  pleas.  They  aver  that  the 
note,  for  which  the  suit  is  brought,  was  given  for  the  balance 
of  the  price  of  a  threshing  machine,  bought  by  D.  Misner  of 
the  appellee,  of  which  the  following  is  the  agreement  or  note 
of  the  sale: 

"  Chicago,  July  12,  1843. 

Mr.  De  Marquis  Misner  bought  of  E.  Granger  one  thresh- 
ing machine,  at  one  hundred  and  eighty  dollars,  for  which 
he  has  paid  forty  four  $44.    The  remaining  $136  he  is  to  give 
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his  and  his  brother  Fletcher  Misner's  note.  The  said  note 
is  to  be  delivered  at  the  time  of  the  delivery  of  the  machine, 
•ay  about  the  22d  iast.  The  machine  is  to  be  in  readiness 
for  use  at  that  time. 

(signed)  Elihu  Granger." 

One  of  the  pleas  avers  that  Granger  was  a  machinist,  and 
carrying  on  said  business  in  Chicago;  and  the  second  and  third 
special  pleas  aver  that  he  was  a  machinist  and  carrying  on  a 
foundry  in  Chicago.  They  all  aver  that  the  machine  was 
received  and  the  note  given  before  it  was  tested,  and  that, 
upon  trial,  it  would  not  answer  the  purpose  for  which  it  was 
intended  and  purchased.  Some  of  the  pleas  set  out  particu- 
larly the  parts  that  fs^iled.  One  of  the  pleas  concludes  with 
a  failure  of  the  consideration  of  the  note,  and  the  others  set 
out  special  damages  and  offer  to  set  them  off,  &c. 

A  special  demurrer  was  filed  to  these  pleas  assigning,  1st, 
no  averment  of  express  or  implied  warranty  or  fraud;  2d, 
no  proper  breach;  3d,  It  is  not  averred  that  Granger  manu- 
factured the  machine,  and  the  pleas  are  argumentative. 

The  demurrer  was  sustained  to  these  three  pleas,  which 
presents  the  only  question  that  we  think  it  necessary  to  ex- 
amine. 

It  is  insisted  that  these  pleas  show  an  implied  warranty  of 
this  threshing  machine  by  Granger,  1st,  because  it  is  a  man- 
ufactured article;  2d,  because  Granger  was  the  manufacturer 
of  the  machine;  and  3d,  that  it  was  furnished  for  a  particular, 
special  purpose. 

The  first  proposition  is  true  in  fact,  but  I  find  no  satisfactory 
authority  showing  that  the  conclusion  drawn  from  it  is  law. 
In  order  to  make  out  the  implied  lyarranty,  it  requires  also 
that  the  second  of  the  above  propositions,  that  is,  that  Granger 
was  the  manufacturer  of  the  machine,.should  be  shown.  This 
neither  of  the  pleas  avers.  One  of  the  pleas  says  that  he  was 
a  ^^machinist  and  carried  on  said  business  in  Chicago.''  This 
is  far  from  being  an  averment  that  his  business  was  making 
threshing  machines,  or  that  he  made  this  machine.  The 
truth  probably  is,  that  there  are  but  very  few  machinists  who 
make  threshing  machines.    In  order  to  make  out  Granger  a 
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manufacturer  of  threshing  machines,  vre  should  have  to  re- 
verse the  rule  of  presumptions  and  intendments  and  raise  them 
in  favor  instead  of  against  the  pleading.  The  same  may 
be  said  of  the  other  two  pleas  in  this  respect.  They  are  alike, 
and  say/Hhe  said  plaintiff  being  a  machinist  and  carrying  on 
a  foundry  in  Chicago."  We  understand  that  there  is  only  a 
portion  of  a  threshing  machine  that  is  cast  at  a  foundry. 

Admitting  that  the  general  vendor,  who  is  not  the  manu- 
facturer of  an  article  wt\ich  he  sells  for  a  particular  purpose, 
impliedly  warrants  it  to  answer  that  purpose — which  we  are 
not  now  prepared  to  say  is  the  law — these  pleas  do  not  show 
such  a  case.  They  do  not  show  that  this  machine  was  sold 
for  any  other  purpose  than  that  to  which  threshing  machines 
are  ordinarily  and  generally  applied.  It  is  not  like  the  case 
of  the  rope  which  was  sold  for  the  express  purpose  of  raising 
pipes  of  wine;  or  of  the  vessel  which  was  sold  for  the  purpose 
of  transporting  a  particular  kind  of  goods,  where  warranties 
were  implied  that  they  were  fit  for  those  particular  uses. 

For  aught  that  appears  from  these  pleas,  Granger  was  a 
mere  dealer  in  and  not  a  manufacturer  of  the  article;  entirely 
ignorant  of  the  defects  complained  of,  and  that  it  was  received 
by  Misner  after  an  inspection  of  it,  when  he  had  as  good  a 
chance  to  judge  of  its  quality  as  Granger  had.  In  such  case 
the  Common  Law  says,  "look  out  for  youself." 

But  these  pleas  are  defective  in  form.  Instead  of  plead- 
ing the  evidence  in  the  case  from  which  the  party  supposed 
the  law  would  imply  a  warranty,  he  should  have  averred  the 
warranty  at  once,  or  at  least  that  the  party  undertook  and 
promised  that  the  article  was  of  the  given  quality,  and  not 
have  contented  himself  with  setting  forth  the  evidence  by 
which  he  intended  to  prove  the  warranty.  Mr.  Gould,  in 
his  work  on  Pleading,  page  59,  §  19,  says:  "There  is  indeed 
no  such  thing  as  an  implied  promise  in  pleading;  or  rather, 
the  fact  of  its  being  implied  appears  only  in  evidence,  and 
never  upon  the  record. "  Were  it  otherwise,  pleadings  would 
soon  become  as  voluminous  as  depositions.  As  well  might  a 
plaintiff  declare  on  an  account  for  goods  sold,  &c.  and  omit 
the  averment  of  a  promise  to  pay  by  the  defendant.     Ordi- 
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narily  that  is  but  an^mplied  promise,  and  yet  it  would  hard- 
ly be  contended  that  a  declaration  would  be  good  without 
averring  a  promise  to  pay.  In  all  of  the  cases  of  implied 
warranty  which  I  have  examined,  the  pleadings  show  di- 
rectly, either  that  the  party  warranted,  or  that  he  undertook 
and  promised  that  the  article  was  of  the  particular  quality. 

The  demurrer  was  properly  sustained,  and  the  judgment 
of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


LoRiNO  Pickering,  appellant,  v.  Edward  P.  Pulsifer  et  cd.^ 

appellees. 

Appeal  from,  Putnam,. 

In  an  action  of  ai«timj)»tf  upon  a  promissory  note,  against  Zoring  Pickering, 
the  declaration  averred  that  the  defendant  made  the  note.  To  support  the 
declaration,  a  note  signed  "X.  Pickering"  was  introduced  on  the  trial,  which 
was  objected  to  for  variance,  but  it  was  read  in  evidence.  No  other  testi- 
mony was  offered,  nor  was  there  any  averment  in  the  declaration  that  the 
defendant,  by  the  name  of  X.  Pickering,  made  the  note:  JffirW,  that  it  was  not 
a  substantial  variance. 

A  judgment,  which  exceeds  the  ad  damnum  of  the  declaration,  is  erroneous.  The 
Supreme  Court,  in  such  case,  will  not  allow  a  remittitury  but  will  remand 
the  cause  to  the  Circuit  Court  to  give  the  party  an  opportunity  to  move  for 
leave  there  to  amend  his  declaration. 

Assumpsit,  in  the  Putnam  Circuit  Court,  brought  by  the 
appellees  against  the  appellant.  The  cause  was  tried  by  the 
Hon.  John  D.  Caton,  without  the  intervention  of  a  jury, 
when  a  judgment  was  rendered  in  favor  of  the  plaintiffs 
below  for  the  sum  of  $202*86.  The  damages  laid  in  the 
declaration  were  $191*69. 

The  evidence  in  the  case  is  stated  in  the  Opinion  of  the 
Court 

0.  Peters^  for  the  appellant. 

1.  When  the  judgment  is  for  a  greater  amount  than  the 
ad  damnum  of  the  declaration,  the  judgment  must  be  re- 
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versed;  and  a  rernifiiiur  cannot  be  entered  for  the  surplus, 
after  judgment  rendered,  nor  after  error  brought.  2  U.  S. 
Dig.  3,  K.  61. 

In  3  Harris  &  Johns,  there  is  a  very  full  and  masterly  dis- 
cussion of  this  subject,  and  the  law  is  shown  to  be,  that  after 
error  brought,  and  even  after  judgment  rendered,  and  before 
error  brought,  a  remittitur  cannot  be  entered  so  as  to  save 
the  error;  but  the  judgment  must  be  reversed  notwithstand- 
ing the  remUtitur. 

2.  There  was  a  variance  between  the  proofs  offered  and 
the  allegations  of  the  declaration.  The  plaintiff  declared 
against  "Zcrmg  Pickering;'*^  the  note  offered  in  evidence 
purports  to  be  executed  by  "Z.  PickeringJ*^  This  is  a  fatal 
variance.  It  is  a  description  of  the  note  and  the  person, 
and  it  is  not  aided  by  the  money  counts;  for  these  counts 
are  against  Loring  Pickering,  and  the  evidence  offered  under 
the  counts,  only  proves  that  L.  Pickering  was  indebted.  3 
Peters'  Dig.  269,  PL  363;  2  Greenl.  Ev.  §  12;  JVelson  v. 
Swan,  13  Johns.  486.  In  the  last  case,  proof  was  offered  of 
the  identity  of  the  person.  Bryden  v.  Hastings^  17  Pick. 
200;  Stevens  v.  Stebbinsj  3  Scam.  26. 

The  Court  cannot  know  that  "L."  means  "Loring*'  rather 
than  "Lovell,"  or  "Lucifer."  Peyton  v.  Tappan,  1  Scam. 
388;  Longley  v.  JSTorvell^  ib.  389. 

Our  statute,  requiring  parties  to  deny  under  oath  the  exe- 
cution of  instruments,  does  not  apply  to  cases  like  this.  This 
has  been  expressly  decided  by  this  Court. 

The  instrument  produced  is  not  the  one  declared  on,  the 
contract  attempted  to  be  proved  is  not  the  one  described  in 
the  declaration.  Defendant  need  not  deny  the  contract  or 
instrument  declared  on,  but  may  require  them  to  produce  it 
as  the  plaintiffs  have  described  it. 

The  case  in  2  Gilm.  377,  does  not  militate  against  this  case. 

H.  O.  Merrimanj  for  the  appellee. 

In  this  case,  there  is  no  sufficient  assignment  of  errors  to 
raise  the  question  of  the  excess  of  damages  above  the  cul 
damnum  of  the  declaration.  It  should  be  specifically  as- 
signed, or  this  Court  will  not  review  it.    2  Tidd's  Pr.  1169. 
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There  was  no  motion  in  arrest  of  judgment  in  the  Conrt 
below,  nor  any  proceeding  that  could  have  brought  the  re- 
cord in  review  before  the  Court  below,  and  this  Court  ought 
not  to  notice  errors  in  the  record,  which  might  have  been 
taken  advantage  of  in  the  Court  below,  and  while  the  record 
was  in  a  position  that  an  amendment  could  be  allowed, 
when,  from  the  record,  it  appears  that  the  Court  below  could 
not  have  reviewed  the  record.  Such  errors  should  be  con- 
sidered as  waived.  Beakman  v.  Frosty  18  Johns.  558;  Bank 
of  Utkav.  Smeeds,  3  Cowen,  684;  Bell  v.  Brueuy  1  Howard's, 
(U.  S.)  R.  187;  JUexander  v.  Hayden^  2  Missouri,  211;  Sie- 
phens  V.  Sweeney^  2  Gilm.  377.  The  statute  evinces  an  in- 
tention of  the  Legislature,  that  exceptions  shall  not  be  made 
here  when  su£fered  to  pass  unnoticed  below.  Rev.  Stat. 
416,  §§  22,  23,  &c. 

This  error  could  not  have  been  before  the  Court  on  the 
motion  for  a  new  trial,  as  the  only  ground  of  the  motion,  as 
stated  in  the  bill  of  exceptions,  was  ^^because  the  finding  of 
the  Court  was  against  law  and  evidence."  This  only  calls 
in  review  the  evidence  and  law  arising  thereon,  before  the 
Court.  The  party  should  have  been  put  to  his  motion  for 
a  venire  facias  de  navoy  because  the  finding  was  not  respon- 
sive to  the  issue.  A  motion  for  a  new  trial  being,  strictly 
speaking,  for  matter  not  on  the  record. 

As  to  the  supposed  variance,  see  Linn  v.  Buckingkaniy  1 
Scam.  451;  Greathouse  v.  Kipp.  3  do.  371.  These  cases  are 
conclusive  on  the  subject  of  variance. 

This  Court  can  render  such  a  judgment  as  the  Court  below 
should  have  rendered. 

The  Opinion  of  the  Court  was  delivered  by 

PaapLE,  J*.    The  declaration  in  this  case  was  in  a^sump^ 

sii  upon  a  promissory  note,  executed  by  appellant,  payable 

to  James  Packingham,  and  by  him  assigned  to  appellees. 

The  count  upon  the  note  contains  no  averment  that  appellant, 


*  Wilson,  C.  J.,  did  not  sit  in  this  case. 
VOL.  IV.  11 
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by  the  name  of  **L.  Pickering,"  made  the  note.  The  dama- 
ges claimed  are  $191*69.  Plea,  non  assumpsit.  The  cause 
was  submitted  to  the  Court  for  trial.  The  Court  found 
the  issue  for  the  appellees,  and  assessed  their  damages  at 
$202-86. 

From  the  bill  of  exceptions,  it  appears  that  the  appellees 
on  the  trial  in  the  Circuit  Court,  offered  in  evidence  the  fol- 
lowing note: 

"$185-69.  For  value  received,  I  promise  to  pay  James 
Packingham  or  order,  the  sum  of  one  hundred  and  eighty  five 
dollars  and  sixty  nine  cents,  on  demand  with  interest. 

L.  Pickering.'* 
indorsed,  "James  Packingham.'* 

Appellant  objected  to  the  introduction  of  the  note.  The 
Court  overruled  the  objection,  and  the  appellant  excepted. 

After  the  damages  had  been  assessed  by  the  Court,  the  ap- 
pellant moved  for  a  new  trial,  because  the  finding  of  the 
Court  was  against  law  and  evidence,  which  motion  was  over- 
ruled, and  appellant  excepted. 

The  errors  relied  on  are,  the  admission  of  the  note  in  evi* 
dence;  the  overruling  the  motion  for  a  new  trial;  and  the 
rendition  of  judgment  upon  the  finding  of  the  Court  against 
the  appellant. 

One  point  made  on  the  argument  is,  that  there  is  a  variance 
between  the  note  declared  on  and  the  one  offered  in  evidence 
by  the  plaintiff.  The  Court  is  of  opinion  that  there  is  no  sub- 
stantial variance.  We  may  admit  that  strictly  and  techni- 
cally the  defendant  "Loring  Pickering,"  and  <<L.  Pickering," 
may  not  necessarily  be  the  same  person.  Yet,  on  the  other 
hand,  they  may  be  the  same;  and  if  it  shall  in  any  manner 
appear,  either  by  proof  or  by  implication  of  law,  that  "Loring 
Pickering"  did  make  the  note,  then  it  cannot  be  denied  that 
the  allegation  and  the  evidence  correspond.  "Loring  Pick- 
ering" is  sued.  He  appears  and  pleads  non  assumpsit.  The 
.  note  is  produced,  signed  "L.  Pickering,"  and  he  does  not» 
under  our  statute,  verify  his  plea  by  afiidavit;  and  consequent- 
ly, as  we  think,  does  not  "deny  on  the  trial"  the  execution  of 
the  note  by  himself. 
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Upon  this  precise  point,  we  have  been  able  to  find  bat  little 
authority. 

In  Cbitty  on  Bills,  560,  it  is  said  that  "when  a  promissory  note 
was  signed  for  Bowes,  Hodgsons,Key  &  Co.,^'  and  they  were 
sued,  and  one  of  them  was  declared  against  by  the  name  of 
Thomas  Key,  whose  real  name  was  John  Key,  it  was  held  to 
be  no  misnomer,  it  being  proved  that  the  real  partner  had 
been  sued  and  served  with  process,  and  cites  16  East,  110. 

On  p.  626-7,  of  Chitty  on  Bills,  it  is  held,  that  it  will  not 
be  necessary  to  prove  that  the  defendants  were  of  the  chris- 
tian names  stated  in  the  declaration. 

In  a  case  entitled  Hodenpyl  v.  Vingerhoedy  and  another, 
tried  before  Abbott,  C.  J.,  3  July,  1818,  the  action  was  on  a 
note  drawn  to  the  plaintiff  and  subscribed  by  the  firm  of"  Fin* 
gerhoed  Sr  Christian.'^^  The  declaration  stated  several  chris- 
tian names  of  each  defendant.  A  witness  swore  that  he  knew 
the  firm  of  "Vingerhoed  &  Christian,"  and  that  there  were 
two  persons  of  those  surnames  in  the  firm;  but  that  he  did 
not  know  their  christian  names;  and  that,  in  a  conversation 
with  Yingerhoed,  he  admitted  that  the  note  was  subscribed 
by  him  in  the  name  of  the  firm.  This  was  held  sufficient  i% 
establish  the  action  against  both  defendants.  Chitty  on  BiUs, 
626,  note. 

In  an  action  on  a  promissory  note  against  the  maker,  the 
declaration  alleged  that  the  note  was  made  by  "John  C," 
and  the  note  offered  in  evidence  was  signed  "J.  C..''  Held 
that  this  was  not  a  variance.  Canitey  v.  HopfeinSy  5  Stew. 
&  Port.  58,  cited  in  3  U.  S.  Dig.  148,  No.  274.  The  case 
of  Vance  v.  Funky  2  Scam.  261,  affirms  the  same  doctrine. 

These  authorities  appear  to  be  in  point,  and  none  have 
been  found  or  referred  to,  which,  when  this  precise  question 
has  been  raised,  are  in  conflict  with  tkem. 

Although  the  decision  of  this  question  was  not  absolutely 
necessary  to  the  determination  of  this  case,  yet,  as  it  and  sim- 
ilar ones  must  frequently  arise  in  practice  upon  the  Circuit, 
it  was  considered  important  that  it  should  be  settled. 

The  judgment  in  this  case  however  must  be  reversed,  for 
the  reason  that  the  finding  and  judgment  of  the  Court  esceeds 
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•  -■•■••  "••        ■  ■ '      t  ■.■■I.I..., 

the  damages  claimed  in  the  declaration.  This  is  matter  of 
substance,  it  being  apparent  from  the  record  that  the  Court 
could  not  legally  render  such  a  judgment.  Although  this 
Court  have  not  held  that  they,  have  not  the  power  to  allow  a 
remittitur  to  be  entered  here,  yet  it  has  heretofore  declined 
to  adopt  the  practice.     Chenot  v.  Lefevre^  3  Gilm.  643. 

The  proper  judgment  cannot  be  entered  here,  unless  the 
Court  indirectly  do  that  which  it  has  refused  to  do  directly; 
that  is,  unless  it  should  enter  up  a  judgment  for  the  amount 
claimed  in  the  declaration,  which  would  virtually  amount  to 
a  remittitur  by  the  appellees.  From  the  evidence  presented 
in  the  record  the  proper  judgment,  so  far  as  the  amount  is 
concerned,  was  entered  by  the  Circuit  Court.  But  this  was 
unwarranted  by  the  declaration.  Before  the  proper  judg- 
ment can  be  entered,  the  appellees  must  apply  to  the  Circuit 
Court  f^  leave  to  amend  their  declaration;  or  if  the  cause  is 
tried  there  without  such  amendment,  and  the  damages  asses- 
sed shall  exceed  the  ad  damnum  in  the  declaration,  they 
must  remit  the  excess  in  that  Court. 

The  judgment  of  the  Circuit  Court  is  re.versed  at  the  costs 
of  appellees,  and  the  cause  remanded  to  that  Court  for  fur- 
ther proceedings.* 

Judgment  reversed. 


"Justices  Thomas  and  KoEmNXB  concqrx«d  in  the  reversal ^  but  not,  in  all  re- 
spects, &i  the  Opinion  of  the  Court. 
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Samuel  Woodford,  plaintiff  in  erxor,  v.  Elijah  McClena-  '^J?| 
HAN,  JuN.  defendant  in  error. 

Error  to  Stark* 

In  an  action  oicaiuwpiii  upon  a^promissory  note  given  for  a  clock,  wrUteo  er- 
idence  of  a  warranty  was  offerdl,  signed  by  one  claiming  to  be  the  agent  of 
the  owners,  thus:  "W.  H.  Haywood,  for  Bishop  Higley  &  Co."  The  plain- 
tiff objected  to  th9  evidence,  when  the  defendant  called  a  witness,  who  testi- 
fied that  be  had  purchased  a  clock,  given  a  note  and  received  a  similar 
warranty  from  a  person  of  the  name  aforesaid;  that  he  never  saw  him  write 
his  n^^me  but  on«e,  and  from  his  knowledge  of  t|ie  handwriting,  thus  ac- 
quired, he  believed.it  to  be  his  handwriting;  and  that  he  statedio  witness  at 
the  time  that  he  was  selling  clocks  for  that  firm.  The  instrument  was  thj^n 
read  to  the  jury,  the  plaintiff  still  objecting:  Eddy  that  the  evidence  was  . 
proper  to  go  to  the  jury. 

Private  writings  may  be  proved,  yirjf,  by  a  witness  who  has  seen  lettew  or  doc-    • 
nments  purporting  to  be  in  the  handwriting  of  the  party,  and,  afterwards,  has 
personally  communicated  with  him  respecting  them,  or  has  acted  upon  them, 
'      the  party  having  known  and  acquiesced  in  such  acts;  and  sedond,  by  one 
who  has  seen  the  party  write,  although  he  has  seen  him  write  but  once* 

It  is  a  well  settled  principle  of  law,  that  an  agent,  while  acting  within  the  leglfi- 
mate  sphere  of  his  authority,  can  bind  his  principal,  and  do  whatev^  is  neees* 
sary  to  Carry  out  and  perfect  the  business  of  the  agency.  Bo,  where  one  sold,as 
the  agent  of  others,  a  clock,  received  a  note  for  the  payment, — which  note 
was  received  and  negotiated  by  them,— and  gave  a  written  warranty,  it  was 
held,  that,  nothing  appearing  to  the  contrary,  his  acts  were  within  the  scope 
of  his  authority. 

jlssumpsitf  in  the  Stark  Ckcuit  Court,  originally  brought 
by  the  appellant  against  the  appellee,  before  a  justice  of  the 
peace)  where  tbe  cause  was  tried  by  a  jury,  who  fbund  for 
the  defendant.  Tbe  plaintiff  appealed  to.  the  Circuit  Codrt, 
and  at  the  October  term  1846,  the  Hon.  JohaD.  Caton  pre- 
siding, the  cause  was  again  submitted  to  a  jury  with  ^simi- 
lar result. 

The  evidence  is  fully  stated  in  the  Opinion  of  the  Court.  ^ 

The  cause  was  submitted  in  this  Court  upon  th6  written 
arguments  of  counsel.  « 

/.  Mannings  for  the  plaintiff  in  errot* 
It  is  sufficiently  well  settled,  that  a' witness,  having  seen  a  " 
person  write  onccy  may  be  called  to  p?^:his  opinion  as  to 


Digitized  by  CjOOQIC" 


86  SUPREME  COURT. 

Woodford  c.  McClenahan. 

the  handwriting  of  that  person;  but  this  pre-supposes  that  he 
knows  this  person  to  be  the  same  person  whose  handwriting 
is  to  be  proved;  that  is,  in  all  such  cases,  there  is  a.  question 
of  identity.  This  identity,  it  is  necessary  to  prove.  1 
Greenl.  Ev.  644,  §  675,  and  cases  there  cited.  Now,  in  this 
case,  there  was  no  evidence  of  this  identity.  The  witness 
had  seen  a  man,  who  called  himself  Haywood,  write  once. 
And  there  is  no  evidence  that  this  person,  who  called  himself 
Haywood,  was  the  person  whose  handwriting  it  was  pro- 
posed to  prove. 

There  is  no  legal  evidence  as  to  the  name.  The  declara- 
tions of  Haywood,  admitting  he  was  an  agent  of  Bishop  Hig- 
ley  &  Co.  at  another  time  than  the  time  when  the  contract 
was  made  with  McClenahan,  were  not  evidence  against  the 
plaintiff.  So  the  proper  evidence  is  this:  The  witness 
saw  a  man  write  his  name  W.  H.  Haywood,  and  thereupon, 
it  is  attempted  to  charge  the  plaintiff  with  the  acts  and  con- 
tracts of  a  person  who  signs  his  name,  W.  H.  Haywood. 

This  evidence  is  insufficient  to  warrant  the  introduction 
of  this  writing  in  evidence.  '  For  this  error  in  permitting  this 
writing  to  be  read  to  the  jury  without  further  proof  of  the  agen- 
cy and  handwriting  of  Haywood,  the  case  should  be  reversed. 

C.  K.  Harvey^  for  the  defendant  in  error. 

The  only  questions  in  this  case  are,  1.  Is  there  sufficient 
evidence  of  the  handwriting  of  the  agent  Haywood?  2.  Is 
there  evidence  of  Haywood's  agency? 

The  bill  of  exceptions  does  not  profess  to  contain  all  the 
evidence,  but  the  handwriting  was  proved  by  a  witness, 
(WaB,)  who  had  seen  Haywood  write.  This  is  sufficient. 
1  Greenl.  Ev.  646,  §  577. 

This  is  evidence  of  Haywood's  agency.  It  was  proved  that 
Haywood  sold  to  Wall  a  clock,  as  the  agent  of  Bishop  Hig- 
ley  &  Co.,  and  gave  a  Warranty  like  the  one  given  to  the 
defendant;  that  at  the  time  he  (Haywood,)  was  peddling  or 
selling  clocks  for  Bishop  Higley  &  Co.,  and  that  about  this 
time  the  defendant  bought  the  clock  in  controversy. 
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A  power  to  sell  includes  a  power  to  warrant.  Story's 
Agency,  59;  Hunter  v.  Jameson^  6  Iredell,  262. 

The  possession  of  the  clock  was  sufficient  evidence  of  a 
power  to  sell,  even  if  there  had  been  no  direct  evidence, 
(Story's  Agency,  84,  §  93,)  even  where  the  agent  swore  he 
had  no  such  power.  •Andrew  v.  Kneeland,  6  Cowen,  364;  2 
Greenl.  Ev.  48. 

The  note  given  on  the  sale  of  the  clook  and  the  guaranty 
given  at  the  same  time,  constitute  one  contract.  Bishop 
Higley  &  Co.  cannot  repudiate  a  part  of  this  contract  and  af- 
firm the  residue.  They  cannot  affirm  the  note  and  repudiate 
the  guaranty.     Story  on  Agency,  245,  §  250;  also,  page  262. 

The  Opinion  of  the  Court  was  delivered  by 

Denning,  J.  This  was  a  suit  originally  instituted  before 
a  justice  of  the  peace  of  Stark  county  by  Samuel  Woodford,  * 
assignee  of.  Bishop  Higley  &  Co.,  against  Elijah  McClena- 
han on  a  sealed  instrument.  The  case  was  tried  by  a  jury  in 
the  justice's  court,  who  gave  a  verdict  for  the  defendant,  from 
which  Woodford  took  an  appeal  to  the  Circuit  Court  of  said 
eouaty. 

^t  the  October  term  of  the  Stark  Circuit  Court  1845,  the 
case  was  again  submitted  to  a  jury,  and  they  returned  a  ver- 
dict in  favor  of  the  defendant,  upon  which  judgment  was 
entered,  and  tiie  plaintiff  brings  the  case  to  this  Court  by  writ 
of  error. 

The  bill  of  exceptions  herein  shows,  that  upon  the  trial  of 
the  cause,  the  plaintiff,  to  maintain  the  issue  on  his  part, 
read  in  evidence  to  the  jury  a  note,  as  follows: 

"  $30.  On  or  before  the  25th  day  of  Decemtyer  1842, 1  pr^- 
miie  to  pay  Bishop  Higley  fc  Co.  or  bear  thirty  dollars  without 
defialcation  or  discount  for  value  received  wiCti  —  per  cent 
interest,  witness  my  hand  and  seal  this  4th  day  of  August  1841 
Stark  County  Illinois. 

Elijah  McClenahan.    ^Seal." 
on  which  was  the  following  indorsement,  to  wit,  *<We  assign 
the  within  not«  to  Samuel  Woodford  for  value  reed  Nov. 
20th  184a. 

Bishop  Higley  &  Co.*'  '. 
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There  was  a  further  indorsement  of  a  credit  of  six  dollars 
and  fifty  cents  on  the  note,  and  upon  this  evidence  the  plain- 
tiff rested  his  case. 

The  defendant  then  offered  to  read  in  evidence  to  the  jury 
an  instrument  of  writing,  purporting  to  be  a  warranty,  signed 
by  W.  H.  Haywood  for  Bishop  Higley  &  Co.,  as  follows,  to 
wit:  "This  certifies  that  I  this  day  sold  a  clock  to  Elijah  Mc- 
Clenahan which  I  insure  to  run,  and  keep  good  for  twelve 
months  with  proper  care,  in  default  thereof  I  agree  to  make  it 
by  repairing,  or  put  another  in  its  place  witness  my  hand  and 
seal  this  4th  day  of  August  1841  Stark  County  Illinois. 

W.  H.  Haywood  for 
Bishop  Higley  &  Co." 

To  the  reading  of  which,  as  evidence  to  the  jury,  the  plain- 
tiff objected.  The  defendant  then  proved  by  Dexter  Wall, 
a  witness  sworn  on  the  trial,  that  he  bought  a  clock  of  Bishop 
Higley  &  Co.,  by  W.  H.  Haywood,  or  a  man  w^o  went  by 
that  name,  tbout  the  same  time  that  the  defendant  bought  the 
clock  in  controversy;  and  that  he  (witness)  gave  a  note  like 
the  one  sued  on,  and  that  Haywood  gave  him  a  warranty  like 
the  one  above  set  forth;  that  witness  saw  Haywood  write 
the  warranty  he  received;  that  he  saw  him  write  but  that  one 
time;  that,  from  the  knowledge  of  the  handwriting  of  Haywood, 
he  thought  that  the  signature  thereto  was  the  handwriting  of 
Haywood;  that  Haywood  stated  to  witness  at  the  time  that  he 
was  selling  or  peddling  clocks  for  Bishop  Higley  &  Co.  The 
plainliff  again  objected  to  the  introduction  of  the  warranty 
as  evidence  before  the  jury,  but  the  Court  overruled  the 
objection,  and  the  instrument  was  read  to  the  jury.  To  the 
decision  of  the  Coiirt  in  overruling  of  the  objection,  the  plain- 
tiff excepted. 

There  was  some  other  testimony  tending  to  show  that  the 
clock  did  not  keep  correct  time,  &c.  But  the  bill  of  excep- 
tions does  not  profess  to  contain  all  the  evidence  in  the  case. 

There  are  several  errors  assigned,  but  we  deem  it  unneces- 
sary to  notice  but  twp  of  them,  as  they  embrace  all  the  others. 

It  is  contended, ^r 5/,  that  the  Court  erred  in  permitting  the 
instrument  purporting  to  be  a  warranty,  to  be  read  as  evidence 
to  the  jury  without  further  proof  of  the  handwriting  of  Hay- 
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wood  who  executed  it.  Wall,  a  witness  called  by  the  defend- 
ant, testified  that  he  had  purchased  a  clock  from  W.  H. 
Haywood,  as  the  agent  of  Bishop  Higley  &  Co.,  and  gave  a 
note  similar  to  the  one  given  by  McClenahan,  and  received 
from  Haywood  a  warranty  of  the  clock,  of  the  same  nature 
of  the  one  received  by  McClenahan;  that  he  saw  Haywood 
Write  the  last  named  warranty,  but  had  never  seen  him  but 
the  one  time,  and,  from  his  knowledge  of  Haywood's  hand- 
writing, he  thought  the  signature  to  the  warranty  proposed 
to  be  read  in  evidence,  was  the  handwriting  of  Haywood.  At 
the  iikm%.  Haywood  executed  and  delivered  the  warranty  to 
the  witness,  he  could  have  bad  no  motive  to  disguise  his  hand- 
writing; he  was  acting  in  the  ordinary  course  of  his  business. 

The  law  points  out  tw^  modes  of  proving  private  writings 
in  order  to  enable  {tfarties  to  use  them  as  evidence.  First, 
when  a  witness  has  seeiiletters  or  documents  purporting  to 
be  the  handwriting  of  the  party,  and  having  afterwards  per- 
sonally communicated  with  him  respecting  th^^;  or  acted 
upon  them  as  his,  the  party  having  known,  and  acquiesced  in 
such  acts,  it  is  sufficient  to  enable  the  witness  to  give  evi- 
dence in  relation  to  the  handwriting  of  the  party,  to  the  in- 
strument sought  to  be  used  as  evidence. 

The  other  mode  is  by  a  witness  who  has  seen  the  party 
write,  and  if  the  witness  has  seen  the  party  write  but  once, 
he  is  competent  to  prove  his  handwriting.  Mr.  Greenleaf,  in 
his  work  on  Evidence,  vol.  1,  page  646,  §  577,  observes: 
^^There  are  two  modes  of  acquiring  this  knowledge  of  the 
handwriting  of  another,  either  of  which  is  universally  admit- 
ted to  be  sufficient,  to  enable  a  witness  to  testify  to  its  gen- 
uineness. The  first  is  from  having  seen  him  write.  It  is  held 
sufficient  for  this  purpose,  that  the  witness,  has  seen  him 
write  but  once,  and  then  only  his  name."  It  has  been  also 
held  that  a  witness,  who  had  seen  the  defendant  write  his 
name  <'Mr«  Sapio,"  was  competent  to  prove  the  signature 
to  a  bill  signed  <^L.  B.  Sapio."  Lewis  v.  Sapioy  1  Mood.  & 
Malk.  39.  It  has  been  held  in  New  York,  that  a  witness  who 
had  seen  a  person  (9.  Wheeler)  put  the  initials  of  his  name 
to  a  paper  which  was  at  the  trial  in  witness'  possession,  waa 
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eompetent  to  testify  as  to  the  signature  of  such  person  made 
in  the  same  way,  in  attesting  a  will.  6  Johns.  144;  3  WencU 
100.  Many  other  cases  might  be  cited  in  support  of  the 
same  point. 

In  the  case  under  consideration,  it  was  proven  by  Wall, 
that  he  had  seen  Haywood  write,  and  he  was,  therefore,  a 
competent  witness  to  prove  the  handwriting  of  Haywood, 
and  we  think  that  his  handwriting  to  the  warranty  given  to 
McClenahan,  was  sufficiently  proven  by  said  witness  to  au« 
thorize  it  to  be  read  to  the  jury. 

It  is  contended  by  the  plaintiff's  counsel  in  the  seeond 
place,  that  Haywood's  authority  to  bind  Bishop  Higley  &  Coa 
is  not  sufficiently  proven,  and  that,  therefore,  the  warranty 
should  have  been  excluded  from  the  jury.  It  is  a  principle 
of  law,  well  sejttled,  that  an  agent  while  acting  within  the 
legitimate  sphere  of  his  agency,  can  bind  his  principal,  and 
may  do  everything  which  is  necessary  to  carry  out  and  per* 
feet  the  business  of  the  agency.  It  is  then  necessary  to 
inquire  whether  or  not  Haywood  was  the  agent  of  Bishop 
Higley  &Co.  The  evidence  shows  that  Haywood  sold  decks 
in  the  name  of  Bishop  Higley  &  Co.;  that  for  those  clooki 
he  took  notes  payable  to  them,  and  that  in  the  case  under 
consideration,  they  ratified  and  confirmed  the  acts  of  Hay- 
wood by  taking  possession  of  tlie  note  against  the  defendant) 
and  assigning  it  to  the  plaintiff,  which,  we  think,  is  sufficient 
evidence  of  his  agency.  Story  on  Agency,  252,  §  269. 
Haywood  was  allowed  by  Bishop  Higley  &  Co.  to  assume 
the  right  of  disposing  of  these  clocks  in  the  ordinary  course 
of  trade,  and  in  their  names,  and  strangers  could  only  look 
to  the  acts  of  the  parties,  and  were  not  bound  by  any  private 
understanding  that  may  have  existed  between  them  in  rela- 
tion to  the  extent  of  the  agent's  authority.  We  are  not 
advised  how  far  the  agent's  authority  extended  in  this  case, 
but  we  «re  satisfied  that  Haywood  was  the  agent  of  Bishop 
Higley  &  Co.  in  the  vending  and  selling  of  clocks,  and  that, 
as  such  agent,  he  had  the  power  to  warrant  the  clocks  to  run 
and  keep  good  unless  he  was  expressly  prohibited  from 
so  doing  by  his  principal.    Mr.  Story  upon  this  subject  re- 
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marks,  (Story's  Agency  69,  §  69,)  that,  <<upon  the  same 
groand,  an  agent,  who  is  employed  to  procure  a  note  or  bill 
to  be  discounted,  may,  unless  expressly  restricted,  indorse  it 
in  the  name  of  his  employer,  and  bind  him  by  that  indorse- 
ment; for  he  may  well  be  deemed  as  incidentally  clothed  with 
this  authority,  as  a  means  to  effectuate  the  discount.  So,  a 
servant,  entrusted  to  sell  a  horse  is  clothed  by  implication^ 
(unless  expressly  forbidden,)  to  make  a  warranty  on  the  sale, 
&c.''  And  again,  at  page  91,  he  remarks:  <<upon  a  similar 
ground  of  incidental  authority  by  operation  of  law,  an  au- 
thority to  buy  or  sell  goods  includes  the  authority  to  execute 
the  proper  Touchers  therefor;  an  authority  "to  do  the  need- 
ful''  in  respect  to  the  fulfillment  of  an  award  carries  the 
incidental  power  to  prepare  a  release,  if  required  by  the 
award}  an  authority  to  superintend  the  building  of  a  meeting- 
bouse^  to  procure  an  archite«f,  and  to  borrow  money,  if 
necessary,  includes  an  authority  to  make  the  necessary  con- 
tract for  the  building  of  the  meetinghouse;  an  authority  to 
sell  a  horse  ineludes  a  power  to  warrant  him;  a  power  to 
sell  goods  ineludes  a  power  to  warrant  them."  &c.  It  is» 
then,  not  shown  in  this  case  that  Haywood  was  prohibited  from 
warranting  the  clock;  he  did  make  the  warranty  in  questio  n; 
and  Bishop  Higley  &  Co.  have  ratified  the  act  by  accepting 
the  note  given  for  the  clock  warranted,  and  consequently 
are  bound  by  it.  Hence,  there  was  sufficient  evidence  of 
Haywood's  authority  to  make  the  warranty,  and  the  Court 
decided  properly  in  permitting  it  to  be  read  to  the  jury. 

We  are  unable  to  see  anything  in  the  errors  that  have  been 
assigned  in  this  cause  which  would  require  its  reversal.  The 
judgmentof  the  Court  below  is  therefore  affirmed  with  costs. 

Judgment  affirmed* 
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Tbroop  et  oi.  v,  Sherwood. 


H08EA  B.  Throop  et  al.j  appellants,  v.  Reuben  R.  Shea- 


wood,  a 


ippellee. 


•Appeal  from  Lake. 

It  is  a  well  settled  principle,  that  while  a  contract  continues  executory,  th« 
plaintiff  must  declare  specially;  but  when  it  has  been  fully  performed  on  his 
party  and  nothing  remains  to  be  done  under  it  but  the  payment  of  tbfe  com- 
pensation in  money  by  the  defendant,  which  is  nothing  more  than  the  law 
will  imply  against  him,  the  plaintiff  may  declare  specially  on  the  original 
contract,  or  generally  in  indebitatus  assumpsity  at  his  election. 

In  an  action  upon  an  account  stated,  the  original  form  or  evidence  of  the  debt 
is  unimportant,  for  the  stating  of  the  account  changes  the  character  of  th« 
cause  of  action,  and  is  in  the  nature  of  a  new  undertaking.  The  action  is 
founded,  not  upon  the  original  contract,  but  upon  the  promise  to  pay  the  bal- 
ance ascertained. 


Assumpsit,  in  the  Lake  Circuit  Court,  brought  by  the  ap- 
pellee against  the  appellants,  and  heard  before  the  Hon. 
Jesse  B.  Thomas  and  a  jury  at  the  August  special  term, 
1847,  when  a  verdict  and  judgment  were  rendered  in  favor 
of  the  plaintiff  below  for  $266. 

The  case  was  submitted  in  this  Court  upon  the  written 
arguments  of  counsel. 

The  facts  will  appear  in  the  arguments  and  the  Opinion 
of  the  Court. 

;  /.  JV.  ^rnoldf  for  the  appellants. 

This  was  an  action  of  assumpsit  for  work  and  labor,  &c., 
the  declaration  being  on  the  common  counts  only,  a  special 
count  having  been  demurred  to  and  demurrer  sustained. 
The  plea  was  non-assumpsit.  The  evidence  showed  that 
Sherwood,  the  plaintiff,  built  a  bridge  over*  Fox  river.  The 
work  was  done  under  a  written  contract  executed  by  Thom- 
as, Macomber  and  Throop,  three  of  the  defendants,  but  not 
by  Brink,  one  of  the  defendants.  The  contract  was  so  far 
modified  by  parol  as  to  require  the  bridge  to  be  longer,  and 
to  add  more  ties,  but  in  other  respects  made  the  same.  The 
bridge  was  finished  in  November,  1846,  when,  on  giving  an 
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indemnirying  bond,  all  the  money  was  to  become  due,  except 
$200|  to  be  paid  in  November,  1847.  There  was  a  clause 
in  the  written  contract  requiring  the  plaintiff  to  warrant  the 
bridge,  to  remain  a  good  bridge  three  years,  &c.  To  do  this, 
the  plaintiff  was  to  give  a  bond,  &c.  The  defendants  were 
all  elected  a  bridge  committee,  and  agreed  to  act  as  such. 
Only  the  three  persons  above  named  signed  the  contract^ 
under  which  the  work  was  done.  The  action  is  not  on  the 
contract,  but  for  work,  labor,  &c.  The  evidence  showed 
that  Thomas  and  Macomber,  two  of  the  defendants,  accepted 
the  bridge,  but  that  Throop  and  Brink  did  not.  The  defen* 
dant  introduced  the  written  contract  in  evidence  to  show 
that  the  work  was  done  under  it,  and  that  only  three  of  the 
defendants  signed  it.  There  was  a  judgment  against  all  of 
the  defendants  for  $266.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  exceptions  taken.  The  appellants  as- 
sign the  following  errors: 

The  motion  for  a  new  trial  ought  to  have  been  granted. 

First.  Because,  to  enable  the  plaintiff  to  recover  under 
the  common  counts,  he  must  show  an  acceptance  of  the  work 
by  all  the  contracting  parties.  He  fails  to  do  this  as  to 
Briftk  and  Throop.  They  never  accepted  the  bridge,  but 
always  objected.  1  Chitty's  PL  60;  3  Gilm.  419;  Tolman 
y.  Spauldingy  3  Scam.  14;  Wells  v.  Reynolds,  lb.  191. 

Second.  The  work  was  done  under  a  written  contract, 
executed  by  Throop,  Macomber  and  Thomas;  The  money 
earned  became  their  debt.  Brink  was  not  personally  inter- 
ested, and  therefore  he  can  only  be  rendered  liable  by  an 
undertaking  in  writing  under  the  Statute  of  Frauds.  2 
Selwyn  N.  P.  68;  6  Pick.  609;  2  Term  R.  80;  Robertson  v. 
March,  3  Scam.  200. 

Third.  There  is  no  evidence  of  any  promise  or  personal 
vndertaking  on  the  part  of  Brink,  nothing  to  show  any  per- 
sonal liability  on  his  part.  Whatever  directions  Brink  gave, 
was  as  a  committee  man.     1  Chitty's  PI.  44. 

Fourth.  The  work  being  done  under  a  written  contract, 
which  remained  in  full  force,  the  declaration  should  have 
been  on  it,  and  the  party  could  only  recover  under  it.    ^10 
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Mass.  287;  18  Johns.  169,  451;  2  Greenl.  £v.  78,  79,  80,  §§ 
103,  104;  2  Gilm.  92. 

For  these  reasons  the  Court  ought  to  have  granted  a  new 
trild. 

J5.  S.  Morris  ti*  /.  J.  Brown^  for  the  appellees. 

The  appellants'  attorney  has  stated  the  pleadings  correctly, 
but  not  the  substance  of  the  evidence;  therefore  it  is  necesa- 
0ary  to  re-state  it. 

He  says,  ^^The  evidence  shows  that  Sherwood  built  a 
bridge  over  Fox  River;"  and  we  say  it  further  shows  that  it 
was  ibuilt  ^^  for  Throop,  Thomas,  Macamber  and  Brink,  (  all 
the  appellants,)  at  their  request,"  at  the  price  of  ^^$790;"  and 
when  built  ^Hhey  all  settled  with  him  for  it,  and  struck  a  bal« 
ance  in  his  favor  of  $257  due  then,  and  $200  more,  payable 
1st  November,  1847,  then  next. 

The  appellants  next  say:  ^^The  work  was  done  under  % 
written  contract  executed  by  three  only,  and  not  by  Brink." 
This  is  not  strictly  true,  for  the  evidence  shows  all  four  of 
them  were  appointed  a  committee  at  a  public  meeting  of 
the  people,  to  carry  into  ^ect  the  object  of  the  meeting;  they 
were  all  present  and  accepted  of  their  appointment,  and  all 
of  them  made  the  agreement  with  Sherwood  to  build  '^or 
them"  the  bridge^  upon  the  terms  and  plan  named,  which 
were  afterwards  reduced  to  writing  and  was  signed  by  three 
of  them  only,  who  were  then  present.  Brink  not  being  pro- 
sent  then,  did  not  sign  it,  but  his  name  was  inserted  in  the 
body  of  the  writing,  and  he  afterwards  accepted  it  and  acted 
with  the  others  under  it.  The  work  was  commenced  under 
it,  when  by  a  parol  agreement  of  all  (including  Brink,)  the 
parties,  the  plan  was  changed,  and  the  bridge  was  so  built 
and  finished  under  this  parol  change,  in  November,  1846, 
when  a  settlement  was  made  by  Sherwood  with  Brink  and 
the  other  three.  A  balance  was  struck  in  favor  of  Sherwood 
of  $257,  then  due,  and  $200  more  1st  November,  1847.  For 
these  sums,  the  committee  (including  Brink,)  made  their  two 
notes,  and  put  them  in  Throop's  hands  to  be  delivered  to 
Sherwood  when  he  should  sign,  and  get  his  securities  to  sign 
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a  bond  payable  to  said  committee,  warranting  the  bridge  to 
stand  three  years,  &c.  Sherwood  signed  the  bond,  and  ao 
did  bis  securities,  and  presented  it  to  Throop  and  demanded 
the  notes.  Throop  refused  to  let  him  have  them,  saying  the 
condition  of  the  bond  did  not  please  him.  Thomas  said  the 
bond  was  all  right;  he  took  it  and  said  Throop  should  accept 
it}  the  other  two  wrote.  Macomber  and  Brink  wrote  the 
bond  and  were  satisfied  with  it.  Throop  still  refusing,  Sher« 
wood  sued  all.  Such  is  the  attitude  in  which  these  appellants 
appear  by  the  evidence,  by  the  conduct  of  the  defendant| 
Throop.'  The  only-objection  to  giving  up  the  notes  and  pay- 
ing over  the  money,  was  the  simple  fact  that  the  condition  of 
Sherwood's  bend  did  not  please  him.  We  would  remark  Kere 
that  Sherwood  was  not  required  by  any  written  or  parol  agree- 
ment to  execute  any  bond  smd  security.  He  did  this  merely  td 
oblige  them,  and  to  obviate  any  objection  made  to  an  arnica* 
ble  settlement  of  the  matter. 

Such  being  the  substance  of  the  evidence,  the  appellantf 
contend  that  they  ought  to  have  a  new  trial;  because, 

I.  <<To  enable  Sherwood  to  recover  on  the  common  countf 
he  mast  show  an  acceptance  by  all  the  contracting  parties." 
<*This,"  he  says,  "is  not  done."  Acceptance  of  what?  The 
bridge,  undoubtedly.  If  a  contract  made  by  four  of  the  com- 
mittee, superintending  the  work  to  completion  by  tbem,  set- 
tied  for  by  them  and  notes  made  for  it  by  all  of  them  after  the 
work  is  done,  and  admitted  by  three  of  them  to  have  been  ac- 
cepted by  all  of  them,  and  part  payment  made  by  all  of  them, 
and  agreed  by  all  when  Sherwood's  bond  was  given  to  them, 
the  notes  should  be  given  up  to  him,  is  not  conclusive  evi- 
dence of  an  acceptance  of  the  bridge,  we  would  like  gentle- 
men to  give  us  a  sample  of  what  is  required.  To  say  the 
least,  the  above  facts  were  sufficient  for  the  jury  to  infer  ac- 
ceptance. There  is  no  doubt  we  must  show  them  jointly 
liable. 

But  it  is  not  necessary  to  prove  an  etspress  assent;  jury 
may  infer  from  his  knowledge  of  the  plaintiffs'  accounts,  and 
his  silent  acquiescence.    2  Greenl.  £v.  §  108. 

So  if  he  adopt  the  contract.    lb.  §  114. 
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So,  evidence  under  the  count  on  an  account  stated,  is  only 
necessary  to  show  a  demand  assented  to.    lb.  §  126. 

So>  if  the  agreement  be  performed,  and  there  be  an  actuii 
accounting  and  a  promise,  express  or  implied,  to  pay,  it  is  suf- 
ficient. Need  not  prove  items,  for  the  action  is  not  founded 
on  these,  but  upon  the  defendant's  consent  to  the  balance 
struck.  2  Greenl.  £v.  §  127;  22  Wend,  676^  7  Cranch,  299; 
6  Wend.,  649. 

The  second,  third,  fourth  and  fifth  reasons  assigned  for  re- 
versing this  judgment,  are  not  well  taken. 

1.  Because  the  work  was  not  done  under  and  in  pursu- 
ance of  the  writing  signed  by  the  three  appellants; 

2.  And  if  it  was  so  done,  and  Brink  recognized  or  adopted 
the  joint  contract  of  the  committee,  and  that  his  name  was  in- 
serted in  the  body  of  the  writing  as  one  of  the  committee  by 
his  assent,  and  that  he  treated  the  contract  as  binding  upon 
him,  then  he  is  jointly  liable  with  the  others  for  the  work  done 
under  it; 

3.  Or,  if  it  is  true  the  written  stipulations  were  changed  by 
agreement  with  Brink  and  the  other  three,  and  the  work  was 
done  under  this  new  agreement,  then  they  are  all  four  jointly 
liable; 

4.  Or,  if  the  jury  believed  (as  they  did)  that  all  four  of 
them  employed  Sherwood  to  build  the  bridge,  and  on  settle- 
ment with  them  a  balance  was  struck  against  all  of  them  by 
their  consent,  then  they  are  all  jointly  liable.  See  2  Greenl. 
Ev..  §§  127, 126;  10  Johns.  36;  6  Wend.  649;  14  Johns.  330; 
3  Monroe,  406;  4  do.  636;  13  Wend.  276;  6  Gill  &  Johns. 
239;  14  Wend.  476;  9  Pick.  298. 

IndebUcUus  assumpsit  will  lie  (on  a  special  agreement,)  on 
the  performance  of  the  contract.  1  Wheat.  Selw.  73,  and 
notes. 

It  lies  where  a  special  contract  has  been  performed.  7 
Peters,  641;  11  Wend.  474;  3  Monroe,  405. 

The  original  form  or  evidence  of  debt  is  of  no  importance 
under  the  count  on  an  account  stated;  for  the  stating  of  the 
account  alters  the  nature  of  the  debt,  and  is  in  the  nature  of  a 
new  promise  or  undertaking.  2  Greenl.  Ev.  §§  127,  104, 126. 
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A  committee  appointed  at  a  meeting  to  carry  into  effect  the 
object  of  that  meeting,  are  responsible  to  the  workmen  for  the 
labor  performed  by  them.     6  Wend.  649. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.  This  action  was  commenced  in  the  McHenry 
Circuit  Court  by  Sherwood,  the  appellee,  against  Thomas, 
Macomber,  Throop  and  Brink,  the  appellants. 

The  declaration  was  in  assumpsit  for  work  and  labor  done, 
and  upon  an  account  stated.  Plea,  non^a^sumpsUy  verdict 
for  the  appellee,  $256.  The  Court  overruled  an  application 
for  a  new  trial,  and  rendered  judgment  on  the  verdict. 

The  refusal  of  the  Circuit  Court  to  grant  a  new  trial  is 
assigned  for  error.  The  testimony  is  somewhat  voluminous 
but,  in  the  opinion  of  this  Court,  establishes  this  state  of  facts: 
At  a  meeting  of  citizens  of  McHenry  county,  the  appellants 
were  appointed  a  committee  to  contract  for  and  superintend 
the  construction  of  abridge  across  Fox  river,  and  they  agreed 
to  act  as  such.  They  employed  Sherwood  to  erect  the 
bridge  for  $790,  of  which  amount  $690  was  to  be  paid  by 
November,  1846,  and  the  balance  in  one  year  thereafter,  and 
Sherwood  was  to  finish  the  bridge  by  November,  1846,  an(f 
warrant  it  to  stand  for  three  years.  The  agreement  was  re- 
duced to  writing,  aqd  signed  by  Sherwood  and  all  of  the  appel- 
lants but  Brink.  His^  name  was  inserted  in  the  contract  as 
one  of  the  contracting  parties,  but  he  was  not  present  at  its 
execution,  and  never  signed  it.  He^  however,  acted  with 
the  other  appellants  in  making  the  original  agreement,  and 
in  superintending  the  work  up  to  its  completion.  The  bridge 
was  commenced  under  the  written  contract,  but,  by  the  parol 
agreement  of  the  parties,  the  plan  was  changed  in  several 
particulars.  On  the  completion  of  the  bridge  in  November, 
1846,  a  settlement  took  place  between  the  parties^  and  there 
was  found  to  be  then  due  Sherwood  $266,  and  to  become  due 
in  one  year  thereafter  $200,  for  which  amounts  notes  were 
signed  by  the  appellants,  and  placed  in  the  hands  of  Throop, 
to  be  delivered  to  Sherwood  when  he  ^ould  execute  a  bond 
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warranting  the  bridge  to  stand  for  three  years.  The  bond 
was  then  drawn  and  the  sureties  agreed  on.  This  bond, 
signed  by  Sherwood  and  the  sureties,  was  tendered  to  Throop 
and  the  notes  demanded;  but  he  re/used  to  accept  the  bond 
and  deliver  the  notes,  on  the  ground  that  the  bond  did  not 
contain  the  proper  condition. 

It  is  insisted  that  the  appellee  shoulcl  have  declared  on  the 
written  contract,  and  that  he  cannot  recover  on  the  general 
counts.  It  is  a  well  settled  principle,  that  while  a  contract 
continues  executory,  the  plaintiff  must  declare  specially,  but 
when  it  has  been  fully  performed  on  his  part,  and  nothing 
remains  to  be  done  under  it  but  the  payment  of  the  compen- 
sation in  money,  by  the  defendant,  which  is  nothing  more 
than  the  law  will  imply  against  him,  the  plaintiff  may  declare 
specially  on  the  original  contract,  or  generally  in  indebitatus 
assumpsit^  at  his  election.  Bank  of  Columbia  v.  Patterson^ s 
admVs,  7  Cranch,  199;  Canal  Company  v.  Knapp,  9  Peters, 
541;  2  Greenl.  Ev.  104.  In  this  case,  the  appellee  had  fully 
completed  the  contract  to  the  satisfaction  of  the  appellants. 

IThe  only  thing  remaining  to  be  done,  was  the  payment  by 
^hem  of  the  stipulated  price,  and  that  was  to  be  paid  in 
money.  The  appellee  was  therefore  at  liberty  to  declare  spe- 
cially on  the  contract,  or  generally,  using  the  common  counts. 
It  is  contended  that  Brink  is  not  liable  jointly  with  the  other 
appellants.  This  would  be  the  case  if  the  action  had  been 
brought  on  the  special  contract,  and  perhaps  the  appellee 
could  not  make  him  liable  on  the  common  count,  for  work 
and  labor  done.  But  the  appellee  was  clearly  entitled  to 
recover  against  all  of  the  appellants,  upon  an  account  sta- 
ted, without  reference  to  the  question,  who  were  responsible 
under  the  original  contract.  In  an  action  upon  an  account 
stated,  the  original  form  or  evidence  of  the  debt  is  unimpor- 
tant, for  the  stating  of  the  account  changes  the  character  of 
the  cause  of  action,  and  is  in  the  nature  of  a  new  underta- 
king. The  action  is  founded,  not  upon  the  original  contract, 
but  upon  the  promise  to  pay  the  balance  ascertained.  2 
Greenl.  Ev.  §  127;  Holmes  v.  D^Camp^  1  Johns.  34;  Fos^  * 
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ter  V.  ^ilansoriy  2  Term  Rep.  479.  It  satisfactorily  appears 
from  the  evidence  that  all  of  the  appellants  accepted  the 
bridge,  and  undertook  to  pay  the  balance  ascertained  to  be 
due,  to  the  appellee.  It  may  be  said  that  the  undertaking 
was  a  conditional  one,  but  the  condition  was  in  good  faith 
complied  with  by  the  appellee,  and  the  appellants  had  no 
right  to  repudiate  th^ir  promise. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  qffirmed^ 


Archibald  Hood,  appellant,  v.  William  Moors  et  al-,  ap- 
pellees. 

Appeal  from  Washington. 

A  sheriff  purchased  of  a  defendant  in  an  execution  which  he  held  in  his  hands 
for  collection,  certain  property,  and  undertook  to  satisfy  the  judgment  out  of 
his  own  funds:  HeZd,  that  this  arrangement  did  not  discharge  the  judgment, 
it  not  having  been  made  by  the  direction  or  consent  of  Uie  plaintiff  in  such 
execution. 

A  sheriff  is  the  agent  of  the  law  in  the  performance  of  his  official  duties,  and 
not  of  the  parties  interested.  He  must  follow  the  direction  of  his  precept, 
that  being  bis  only  authority.  Any  private  arrangement  between  him  and  a 
debtor,  without  the  sanction  of  the  creditor,  is  Ulegal  and  not  binding  on  the 
lattery  and  where  a  debtor  enters  into  such  an  arrangement  with  a  sheriff,  and 
has  parted  with  his  property,  his  only  remedy  is  against  the  sheriff  to  recover 
the  value  of  the  property  so  received  by  him. 

Bill  in  Chancery  for  an  injunction,  &c.  in  the  Washing- 
ton Circuit  Court,  filed  by  the  appellant  against  William 
Moore,  James  Smith,  John  H.  McElhanan  and  John  N.  Ver- 
nor.  The  case  was  heard  on  bill,  answers,  replications  and 
depositions  at  the  May  term,  1847,  before  the  Hon.  Gusta- 
vus  P.  Koemer,  when  the  bill  was  dismissed  and  the  injunc- 
tion, previously  granted,  dissolved. 

It  was  alleged,  that  Moore  recovered  a  judgment  against 
the  complainant  in  the  Circuit  Court  aforesaid  in  ^  1842,  for 
$646*62,  and  costs,  upon  which  execution  was  issued  in 
December  of  that  year,  and  levied  in  the  month  of  March 
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1843,  upon  the  lands  of  the  complainant,  to  wit:  The  west 
half  of  the  south  east  quarter,  and  the  west  half  of  the 
north  east  quarter  of  section  twenty  seven  (27),  and  the 
east  half  of  the  south  west  quarter  of  section  twenty  six 
(2&),  all  in  township  one  (1)  south,  and  range  four  (4) 
west.  During  the  month  next  ensuing,  a  second  execution 
was  issued  and  levied  upon  the  same  lands,  and  in  the  month 
of  January  and  February  of  the  next  year,  a  third  execution 
was  issued  and  levied  thereon,  and  likewise  in  September  of 
the  same  year,  a  fourth  execution,  when  the  lands  were  sold 
to  James  Smith  for  $200,  who  credited  the  same  on  the  said 
judgment  without  paying  anything  to  the  sheriff  therefor. 

In  January,  1845,  a  fifth  execution  was  issued  and  subse- 
quently levied  on  other  lands  of  the  complainant,  to  wit:  The 
north  west  quarter  of  the  south  west  quarter,  the  south 
east  quarter  of  the  north  west  quarter,  the  south  west 
quarter  of  the  north  east  quarter,  and  the  north  east  quar- 
ter of  the  south  west  quarter,  all  in  section  twenty  two 
(22),  in  township  three  (3)  south,  and  range  three  (3) 
west,  which  were  also  sold  to  the  said  Smith  for  $100. 

In  May,  of  the  same  year,  a  sixth  execution  was  issued, 
and,  in  August  following,  levied  upon  still  other  lands  of  the 
complainant,  to  wit:  The  north  east  quarter  of  the  south 
west  quarter,  and  the  north  west  quarter  of  the  south  west 
quarter  of  section  thirty  (  30),  and  the  north  half  of  the  north 
west  quarter  of  section  twenty  six  (26),  the  west  half  of  the 
north  east  quarter  of  section  twenty  (20),  and  the  south  east 
quarter  of  the  south  east  quarter  of  section  twenty  seven 
(27),  in  township  three  (3)  south,  and  range  four  (4)  west. 

A  seventh  execution  was  afterwards  issued  and  placed  in 
the  hands  of  John  N.  Vernor,  the  sheriff  of  said  county,  and 
this  execution  is  sought  to  be  enjoined. 

The  bill  charged  that  Smith  had  acted  throughout  the  pro- 
ceedings as  the  agent  of  Moore;  that  no  money  passed  on 
either  of  said  sales  to  said  sheriff;  that  on  the  11th  April, 
1846,  Hood  paid  and  satisfied  said  judgment,  while  the  sher- 
iff had  the  execution,  issued  January  23,  1845,  in  his  hands; 
that  the  sheriff  at  the  time  of  giving  the  receipt  was  acting 


Digitized  by  VjOOQ IC 


DECEMBEtt  TEltM  1847.  101 

Hood  V.  Moore  et  al, 

under  the  directions  of  Smith,  agent  as  aforesaid,  and  t^as 
by  him  authorized  and  empowered  to  receive  payment,  &c., 
ajid  that,  at  the  time  of  payment.  Hood  was  ignorant  that 
any  sale  of  his  property  bad  taken  place;  that  since  the  sale 
Smith  bad  caused  the  sheriff's  successor,  Vemor,to  execute 
a  deed  to  him  for  the  lands  first  soU,  and  that  he  claims  and 
intends  to  demand  a  deed  for  the  lands  afterwards  sold. 
The  bill  tben  prayed  for  an  injunction  against  the  execution 
issued,  that  the  sales  might  be  set  aside,  and  for  general 
relief. 

Smith  answered  the  bill,  admitting  the  recovery  of  judg- 
ment by  Moore  and  the  issuing  of  executions  and  sales 
as  alleged  in  plaintiff's  bill,  but  denied  that  he  gave  any 
order  to  the  sheriff  to  return  any  of  the  executions;  alleged 
that  Moore  resided  in  South  Carolina;  and  that  he.  Smith, 
has  been  Moore's  agent  throughout  the  proceedings  in  the 
case;  admits  that  no  money  passed  from  him  to  the  sheriff  on  ' 
said  sales;  that  he  caused  the  last  execution  to  issue,  &c., 
and  says  that  he  does  not  admit  or  believe  that  Hood  paid 
the  judgment  as  alleged  by  him;  does  not  know  that  the 
sheriff  executed  said  receipt,  or  while  he  had  the  execution 
in  his  hands;  denies  that  he  ever  gave  the  sheriff  any  au- 
thority to  give  said  receipt,  or  any  authority  in  reference  to 
said  claim;  insists  that  Hood  knew  of,  and  permitted  said 
sales  of  said  land;  admits  that  he  has  received  a  deed  for 
the  land  sold  at  the  first  sheriff's  sale,  and  intended  to  claim 
a  deed  for  the  land  sold  at  the  second  sale;  alleged  that  he 
believed  there  was  some  scurt  of  an  understanding  between 
Hood  and  McElhanan,  that  McElhanan  should  take  proper- 
ty from  Hood  and  redeem  said  lands  or  settle  said  debt  for 
him,  but  denies  that  he,  Smith,  was  a  party  to  said  arrange- 
ment, if  any  such  there  was;  that  he,  Smith,  purchased  the 
land  in  good  faith  and  accounted  to  Moore  for  the  amount  by 
him  bid,  and  the  only  amount  of  money  ever  paid  by  said 
McElhanan  on  said  execution  was  $26-34. 

The  bill  was  taken  for  confessed  as  to  Moore  and  Vemor. 

McElhanan  answered  the  bill,  admitting  whatever  Smith 
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admitted,  and  denied  what  he  denied;  denied  further,  that 
he  received  the  amount  set  out  in  his  receipt  or  any  other 
amount;  but  states  that  in  the  year  1843,  he  bought  land  of 
Hood,  and  in  1844,  sold  the  land  to  B.  D.  Hunter,  and  that 
he,  McElhanan,  gave  receipts  to  complainant  covering  the 
whole  amount  of  the  judgment;  and  the  amount  of  the 
receipts  was  to  be  in  part  payment  of  the  said  lands,  and  the 
deed  to  be  made  to  Hunter,  but  Smith  knew  nothing  of  the 
receipts  until  the  spring  of  1845,  when  Smith  gave  him,  Mc- 
Elhanan, notice  in  writing  of  his  intention  to  apply  to  the 
Judge  of  said  Circuit  Court,  for  a  rule  against  him  to  show 
cauae,  &c.,  why  he  had  not  paid  over  the  money  collected, 
&c.  -After  said  notice  he  went  to  complainant,  took  back 
the  three  receipts,  and  gave  the  one  receipt  in  question,  with 
the  agreement  that  he  was  to  sell  the  remaining  lands  levied 
upon,  and  redeem  the  same  for  complainant. 

The  following  is  the  substance  of  the  depositions  taken  in 
the  case: 

Robert  T.  Harris,  for  the  complainant,  testified,  that  he  was 
deputy  sheriff  for  McElhanan,  from  September  1844,  to 
September  1846;  that  McElhanan  told  him,  witness,  after  his 
return  from  the  south,  that  Smith  had  agreed  to  wait  with 
him,  until  he,  McElhanan,  had  returned  from  the  south  with 
horses,  and  also,  that  he  intended  to  make  witness  acquainted 
with  the  arrangement  before  he  started  south,  so  that  witness 
would  not  have  gone  on  with  the  execution  against  Hood, 
but  entirely  forgot  it;  that  Smith  told  witness  that  a  man  had 
been  at  his  mother's,  and  left  w^rd,  that  he.  Smith,  had  bet- 
ter attach  McElhanan's  horses  before  he  left  with  them; 
that  Smith  said  he  still  believed  McElhanan  would  settle  the 
demand  when  he  returned  home,  if  he  had  good  luck.  Har- 
ris also  proved  the  handwriting  of  McElhanan  to  a  letter  to 
Mr.  Bond,  one  of  complainant's  attorneys,  in  relation  to  this 
case.  In  this  letter,  McElhanan  said:  <<I  understand  that 
they  are  trying  to  make  it  out  all  fraud  between  Hood  and 
myself.  I  received  full  payment  from  Hood  as  my  receipt 
will  show.     I  sold  the  pay  I  received  from  Hood  for.  horses. 
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Smith  agreed  to  wait  till  I  returned  from  the  south,  and  it 
was  to  be  applied  to  the  executions.  This  was  a  contract 
between  Smith  and  myself. 

John  H.  McElhanan.^' 

On  cross  examination  Harris  stated  that  when  he  went  * 
with  an  execution  to  complainant,  he  asked  witness  if  Mc- 
Elhanan  had  not  informed  him  of  the  arrangement  made  with 
McElhanan,  and  then  produced  McElh^nan's  receipts,  as 
many  afl  three,  for  about  the  amount  due;  that  the  receipts 
were  of  different  dates;  that  MeEIhanan  told  witness  he  got 
horses  from  complainant,  and  gave  those  receipts  against  the 
execution,  and  when  he  returned  from  the  south  he  would 
then  pay  off  those  executions.  On  re-examination  he  stated, 
that  complainant  told  him  in  the  conversation  before  refelred 
to,  that  he  had  paid  off  the  judgment.  The  handwriting  of 
McElhanan  was  proved  by  another  witness. 

Gabriel  S.  Jones  testified,  that  McElhanan  told  him  that 
complainant  had  paid  him  the  full  amount  of  the  said  execu- 
tion, and  he  had  given  him  a  receipt;  that  he,  McElhanan, 
had  seen  Smith,  and  Smith,  was  satisfied  and  agreed  to  wait 
till  he,  McElhanan,  came  back  from  the  south  to  pay  the 
money  over  to  him,  Smith.  He  also  proved  the  handwriting 
of  McElhanan  to  the  receipt  in  question,  mentioned  in  the  bill. 

Robert  Walker  also  testified  to  the  handwriting  of  Mc- 
Elhanan to  the  receipt;  that  before  McElhanan  went  south, 
he  said  that  Smith  had  agreed  to  wait  upon  him  for  the 
mdney  till  he  could  make  it  out  of  horses;  that  at  various 
times,  he  told  witness  that  complainant  had  made  payments 
for  which  he  had  given  receipts  and  afterwards,  that  he  had 
paid  him  in  full,  and  that  he,  McElhanan,  had  taken  up  the 
small  receipts  and  given  a  receipt  in  full.  On  cro^s  exami- 
nation, he  stated  that  McElhanan  went  south  in  the  fall  of 
1844;  that  he  never  heard  McElhanan  say  he  got  horses  of 
complainant;  that  he  got  horses  from  Hunter,  but  does  not 
know  on  what  account;  thinks  it  was  just  before  McElhanan 
went  south,  that  he  stated  the  judgment  had  been  settled. 

T.  H.  Galloway  testified,  that  McElhanan  told  him  that 
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complainant  had  paid  the  execution  in  horses  with  Smith's 
assent,  to  be  accounted  for  on  his  return  from  the  south;  that 
he  could  not  say  whether  it  was  Smith's  assent  to  the  receipt, 
or  his  assent  to  await  McElhanan's  return  from  the  south; 
and  that  this  occurred  before  McElhans^  went  south. 

The  following  is  the  substance  of  the  defendants'  deposi- 
tions: 

James  Bums  testified,  that  he  had  heard  complainant  ^ay 
in  the  presence  of  S«  Goodner,  that  he  had  McElhanan's 
receipt  in  full,  and  had  paid  him  off  and  let  him  have  some 
horses;  that  he  did  not  recollect  with  what  he  said  he  had 
paid  him  off,  only  the  horses;  said  that  he  had  let  him  have 
some  horses;  that  his  understanding  was,  that  M cElhanan 
was  to  pay  off  Smith,  the  agent  of  Moore,  with  the  sale  of 
the  horses  in  complainant's  place;  that  the  horses  were  not 
sold  on  execution  at  public  sale,  and  did  not  know  what 
became  of  them,  or  whether  the  horses  were  levied  on  or 
not.  On  cross-examination  he  stated,  that  he  understood 
from  complainant  in  the  conversation,  that  he  had  paid  off 
the  execution  to  McElhanan  as  sheriff,  that  he  complained 
of  their  selling  his  land  after  he  had  paid  the  judgment. 

Salem  Goodner  stated  that  complainant  remarked  that  he 
had  been  treated  very  wrong  by  McElhanan;  that  he  had  paid 
every  dollar  of  that  execution  off;  that  he  had  let  him  have 
horses  and  property;  that  McElhanan  promised  to  redeem 
the  lands  sold;  that  he  understood  the  property  was  taken  by 
private  arrangement,  and  McElhanan  was  to  pay  off  the  ex- 
ecution; that  he,  Goodner,  was  a  security  on  the  bond  of 
McElhanan  as  sheriff.  Exception  to  the  deposition  of  Good- 
ner on  the  ground  of  interest  was  taken,  which  was  overruled. 

The  appellant  assigned  for  error: 

1.  The  Court  erred  in  overruling  the  exception  to  the 
deposition  of  Salem  Goodner; 

2.  In  dissolving  the  injunction  and  dismissing  the  bill; 

3.  In  not  setting  aside  the  sale  of  the  land  by  the  sheriff; 
and. 

4.  In  not  making  the  injunction  perpetual. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM  1847-  106 

Hood  V,  Moore  it  al. 

fV.  H.  Underwoody  for  the  appellant. 

li  An  execution  authorizes  the  officers  to  take  the  prop- 
erty of  the  defendant  therein  to  satisfy  the  same.  The  word 
levy  means  to  take  under  a  Ji.  fa.  After  personal  property 
is  taken^  the  judgpient  is  discharged  until  the  same  is  dis-> 
posed  of  and  found  insufficient,  and  the  judgment  creditor 
cannot  proceed  against  other  property,  even  if  the  officer 
squanders  the  property  levied  on.  Gregory  v.  Stark^  3 
Scam.  612;  Hoyt  v.  Hudson^  12  Johns.  207;  Ladd  v.  Bluni, 
4  Mass.  403.  When  the  defendant  in  execution  has  turned 
out  to  the  officer  his  personal  property,  he  does  all  the  law 
requires  of  him,  and  if  the  officer  converts  or  disposes  of  the 
same  contrary  to  law,  the  plaintiff  in  execution  has  his  rem- 
edy against  the  officer.  Armstrong  v.  GarroWy  6  Co  wen, 
467. 

The  cases  cited  by  the  attorney  for  appellee  are  where  the 
officer  took  promissory  notes,  or  effects  not  liable  to  execu- 
tion, and  therefore  cannot  be  regarded  as  properly  turned 
out  by  the  judgment  debtor,  and  which  the  officer  had  no 
right  to  take  on  execution. 

%  The  answer  of  McElhanan,  that  he  took  land  in  dis- 
charge of  the  execution,  is  impeached  by  his  own  confess- 
ions, by  his  receipt  and  by  Goodner  and  Burns,  the  witnesses 
of  Smith. 

3.  The  answer  of  Smith  does  not  pretend  to  deny  posi- 
tively the  payment  of  the  judgment  to  the  sheriff,  nor  the 
giving  of  the  receipt.  This  only  threw  the  onus  on  com- 
plainant of  proving  the  payment  of  the  money  by  the  one  wit- 
ness. Clark^s  Ex^rs.  v.  VanRiemsdycky  3  Cowen,  325-6;  4 
Bibb,  357;  6  Har.  &  Johns.  292;  3  Barb.  &  Har.  Dig.  386, 
§§  22,  27,  43;  lb.  388,  §§  6,  8.  The  receipt  established  this 
fact,  and  is  not  outweighed  by  the  loose  and  unsatisfactory 
testimony  of  Smith's  witnesses,  contradicted  as  it  is  by  the 
fact  that  Smith  was  about  proceeding  against  the  sheriff,  for 
failing  to  pay  over  the  money  collected,  and  by  his  remark 
that  be  believed  the  sheriff  would  pay  over  the  same  on  his 
return  from  the  south. 

VOL.  IV.  14 
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L,  Trumbull^  for  the  defendants  in  error. 
A  sherifF  has  no  right  to  receive  anything  except  money, 
gold  and  silver  coin,  in  payment  of  an  execution,  and  if  he  do 
80,  and  return  the  execution  satisfied,  the  plaintiff  is  not 
bound  by  his  acts,  but  may  have  the  satisfaction  set  aside  and 
a  new  execution  awarded.  Nor  can  a  sheriff  settle  an  exe- 
cution, so  as  to  bind  plaintiff  therein,  by  faking  frotn  the 
defendant  a  promissory  note,  and  agreeing  himself  to  pay 
.  plaintiff,  nor  by  having  a  credit  entered  upon  his  note  to  de- 
fendant. Bank  of  Orange  Co.  v.  Wakemauy  1  Cowen,  46; 
Mumford  v.  Arm^trong^  4  do.  553;  •Armstrong  v.  GarroWy 
6  do.  465;  Griffin  v.  Thompson^  2  Howard's  (U.  S.)  R. 
244;  Calleil  v.  Mexander,  4  Howard's  (Miss.)  R.  404; 
Planter^s  Bank  v.  Scott^  5  do.  246. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.  The  principal  question  in  this  case  is,  whether 
the  amount  due  on  the  judgment  was  paid  to  the  sheriff,  as 
asserted  by  the  complainant  in  his  bill,  and  acknowledged 
by  the  sheriff  in  his  receipt.  The  charge  pf  payment  is  de- 
nied by  both  Smith  and  the  sheriff  in  their  answers.  The 
latter  alleges  that  he  purchased  lands  of  the  complainanty 
and  gave  the  receipt  against  the  execution  in  part  payment. 
It  is  apparent  from  the  whole  case  that  no  money  realty 
passed  to  the  sheriff;  but  that,  in  point  of  fact,  the  sheriff  pur- 
chased property  of  tl>e  complainant,  and  in  consideration 
thereof,  undertook  to  satisfy  the  judgment  out  of  his  own 
funds.  It  is  not  shown  that  this  arrangement  was  made  by 
the  direction  of  Smith  or  with  his  consent.  Did  it  operate 
as  a  legal  discharge  of  the  judgment?  We  unhesitatingly 
say  that  it  did  not.  A  creditor  has  the  right  to  require  pay- 
ment of  his  judgment  in  the  lawful  money  of  the  country. 
The  force  and  operation  of  an  execution  is  to  make  the 
money  out  of  the  property  of  the  debtor.  The  writ  is  direc- 
ted to  the  sheriff  as  the  agent  of  the  law,  and  not  as  the 
agent  of  the  parties;  and  his  powers  and  duties  under  it  are 
plain  and  specific.     He  is  commanded  to  make  the  amount 
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of  the  judgment  in  money,  and  pay  it  over  to  the  plaintiff. 
The  writ  is  his  only  authority,  and  he  is  bound  to  execute  it 
in  the  due  course  of  law.  If  the  money  is  not  voluntarily 
paid,  he  must  proceed  and  make  it  by  the  seizure  and  sale 
of  the  defendant's  property.  Any  private  arrangement  made 
between  the  officer  and  the  debtor,  without  the  sanction  of 
the  creditor,  is  illegal,  and  not  binding  on  the  latter. 

A  reference  to  a  few  authorities  will  show  that  such  is  the 
law.  In  the  casex>{  Oriffin  v.  7Vwmps%n^  2  Howard's  (U. 
S.)  R.  244,  where  the  marshal  indorsed  on  the  execution 
that  he  had  received  payment  in  bank  notes,  the  Court  re- 
fused a  motion  of  the  defendant  to  have  satisfaction  entered 
on  the  judgment,  and  also  refused  to  quash  a  second  execu- 
tion issued  on  the  judgment.  In  the  case  of  the  Bank  of 
Orange  County  v.  Wakeman^  1  Cowen,  46,  it  was  decided 
that  the  sheriff's  taking  a  negotiable  note  for  the  amount  of 
an  execution  in  his  hands,  would  not  operate  as  a  payment  of 
the  judgment,  even  though  he  had  returned  the  execution 
satisfied,  and  the  note  was  afterwards  paid  by  the  defendant 
to  a  third  person,  to  whom  it  had  been  transferred.  In  Arm- 
strong  v.  GarroiVy  6  Cowen,  465,  where  the  sheriff  took  a 
promissory  note  in  satisfaction  of  a  ca.  sa.,  and  discharged 
the  defendant,  it. was  held  that  the  creditor  might  take  out  a 
new  execution,  or  sue  the  sheriff  for  an  escape.  In  Cqdwise 
V.  Fieldy  9  Johns.  263,  where  the  officer  was  indebted  to  the 
defendant,  and  gave  him  a  receipt  in  full  of  the  execution, 
agreeing  with  the  defendant  to  pay  the  plaintiff,  the  Court 
decided  that  there  was  no  satisfaction  of  the  judgment.  In 
this  case,  the  creditor  was  at  full  liberty  to  charge  the  sher- 
iff with  the  amount  due  on  the  judgment,  or  to  disregard  the 
receipt  which  had  been  given  anjd  procure  another,  execu- 
tion. 

It  is  insisted  that  the  sales  on  the  executions  should  be  set 
aside,  on  the  ground  that  several  tracts  of  land  were  sold  en 
masse.  There  is  no  evidence  in  the  record  that  such  was 
the  fact.  It  is  not  even  so  charged  in  the  bill.  The  defend- 
ants were  not  called  on  to  answer  or  explain  such  an  allega- 
tion.    The  presumption   is,  if  we  may  presume    anything 
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favorable  to  this  officer,  tfaat  the  sheriff  performed  his  duty 
by  exposing  the  lands  for  sale  in  separate  parcels* 

There  is  no  occasion  to  determine  whether  the  witness, 
Goodner,  was  incompetent  on  the  score  of  interest,  for  lay- 
ing his  testimony  entirely  out  of  view,  the  complainant  would 
pot  be  entitled  to  the  relief  sought. 

This  may  be  a  case  of  much  hardship  on  the  complainant, 
but  he  has  no  just  cause  to  complain  of  the  judgment  cred- 
itor, to  whose  agent  no  wrong  can  be  imputed.  His  remedy 
is  against  the  sheriff  to  recover  the  value  of  the  property  re- 
ceived by  him. 

The  decree  of  the  Circuit  Court  is  affirmed  with  the  costs 

of  this  writ  of  error. 

Decree  c^ffirmed. 


^  i€i       Michael  Connelly  e/  a/.,  appellants,  v.  Robert  Pierson, 
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h'^9_»*  Appeal  from  Jo  Daviess  Co.  Court. 

An  indorsement  of  a  partial  payment  on  a  note,  made  by  the  bolder  without  the 
privity  of  the  maker,  is  not,  of  itself  and  uncorroboratsd,  sufficient  evidence 
of  payment  to  repel  a  defence  created  by  the  Statute  of  Limitations. 

An  indorsement  upon  a  promissory  note  is  competent  evidence  of  payment  against 
the  payee,  but  he  cannot  introduce  such  evidence  for  the  purpose  of  sustain- 
ing his  interest 

Debt,  in  the  Jo  Daviess  County  Court,  brought  by  the  ap- 
pellee against  the  appellants,  and  heard  before  the  Hon  Hugh 
T.  Dickey  and  a  jury,  at  the  April  special  term,  1847,  when  a 
verdict  was  rendered  for  the  plaintiff  below  for  $94-38  debt, 
and  $100-62  damages.  The  defendants  entered  amotion  for 
a  new  trial  and  in  arrest  of  judgment,  which  was  overruled 
and  judgment  entered  upon  the  verdict. 

O.  C.  Prattf  for  the  appellants. 

The  evidence  was  not  sufficient  to  warrant  a  verdict  against 
the  defendants  below.     1  Cowen  &  Hill's  Notes,  p.  164;  Base- 
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boom  V.  BimngioTif  17  Johns.  182;  Whitney  v.  Bigelow^  4 
Pick.  llOj  Carter  r.  Gregory y  8  do^  166,:169. 

C  S.  Hempstead  tr  E.  B.  Washhurney  for  the  appellee. 

The  Court  below  properly  refused  to  grant  a  new  trial. 
There  was  no  objection  to  the  evidence  (which  was  the  not^ 
sued  on  and  the  indorsement  thereon,)  going  to  the  jury.  It 
was  too  late  to  object  after  verdict.  Harmon  v.  Thornton^ 
2  Scam.  355. 

The  indorsement  on  the  note  took  the  case  out  of  the  Sta- 
tute of  Limitations.  An  indorsement  of  part  payment,  upon 
a  promissory  note,  every  thing  appearing  fair,  is  admissible 
in  evidence  to  the  jury  to  take  it  out  of  the  Statute,  and  will 
control,  unless  the  defendant  impeach  in  some  way.  2  Cowen 
&  Hill's  Notes^  156;  2  McCord,  418;  1  Greenleaf 's  Ev.  §  121. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.*  This  was  an  action  of  debt^  commenced  in 
May,  1846,  by  Robert  Pierson  against  Michael  and  James 
Connelly.  The  declaration  was  on  a  promissory  note,  bear- 
ing date  the  2d  of  June,  1829,  and  payable  in  six  months. 
Plea,  that  the  cause  of  action  did  not  accrue  within  sixteen 
years  next  before  the  coxKmencement  of  the  suit.  Replica- 
tion, that  the  cause  of  action  did  accrue  within  the  sixteen 
years.  On  the  trial  before  a  jury,  the  plaintiff  read  in  evi- 
dence a  note  like  the  one  described  in  the  declaration,  on  the 
back  of  which  was  an  indorsement  acknowledging  the  receipt 
of  ten  dollars,  on  the  17th  of  June,  1833,  as  a  payment  on  the 
note.  This  was  all  of  the  evidence.  The  jury  returned  a 
verdict  for  the  plaintiff  for  the  amount  of  the  note  and  inter- 
est The  Court  overruled  an  application  for  a  new  trial,  and 
rendered  judgment  on  the  verdict.  The  Connellys  prose- 
cute an  appeal. 

More  than  sixteen  years  having  intervened  between  the 
maturity  of  the  note  and  the  commencement  of  the  suit,  the 


*  WiLSOK,  C.  J.y  and  Dxivniko,  J.  did  not  sit  in  this  case. 
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cause  of  action  was  apparently  barred  by  the  Statute  of  Limit- 
ations. The  plaintiiF  attempted  to  take  the  case  out  of  the 
operation  of  the  Statute,  by  proof  that  the  makers  had  made 
a  partial  payment  on  tlie  note  within  the  sixteen  years.  The 
only  question  therefore  is,  did  the  indorsement,  of  itself,  af- 
ford sufficient  evidence  of  such  payment.  As  against  the 
payee,  the  indorsement  would  unquestionably  be  competent 
evidence  of  payment,  on  the  principle  that  the  admissions  of 
a  party  may  be  used  against  him;  but  when  introduced  by 
him  for  the  purpose  of  sustaining  his  interest,  it  would  seem 
to  be  obnoxious  to  the  objection,  that  the  declaration  of  a  par- 
ty cannot  be  admitted  in  his  own  favor.  There  is  no  differ- 
ence between  the  declaration  of  the  payee  that  he  had  received 
a  partial  payment  on  the  note,  and  his  written  acknowledg- 
ment of  such  payment.  The  indorsement  is  the  ex  parte  act 
of  the  payee,  and  is  favorable  to  his  interest;  for  if  sustained, 
he  thereby  avoids  the  defence,  and  recovers  a  demand,  which, 
without  the  indorsement,  would  clearly  be  barred  by  the  lapse 
of  time.  The  evidence  therefore  proceeds  from  an  interested 
source.  A  rule,  that  the  mere  indorse«nent  should  authorize 
the  presumption  that  the  payment  was  actually  made,  and  at 
the  time  stated,  would  be  inconvenient  in  its  operation,  and 
mischievous  in  its  tendency.  It  would  furnish  the  strongest 
inducements  to  the  payee  to  fabricate  testimony  in  his  favor, 
which  could  not  without  great  diiEcuIty,  if  at  all,  be  explained 
away  by  the  maker.  The  payment  is  an  affirmative  act, 
much  more  easily  established  by  the  creditor  than  disproved 
by  the  debtor.  In  the  opinion  of  the  Court,  an  indorsement 
of  a  partial  payment  on  a  note,  made  by  the  holder  without 
the  privity  of  the  maker,  is  not,  of  itself  and  uncorroborated, 
sufficient  evidence  of  payment  to  repel  the  defence  created 
by  the  Statute  of  Limitations.  It  was  thus  expressly  decided 
in  the  cases  of  Rosehoom  v.  Biliingtoriy  17  Johns.  182,  and 
WhUney  v.  Bigelowy  4  Pick.  110. 

The  County  Court  erred  in  not  granting  a  new  trial.     The 
judgment  is  reversed  with  costs,  and  the  cause  is  remanded. 

Judgment  reversed. 
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James  Holliday,  plaintiff  in  error,  v.  The  People  of  the      |_p*  *^1 
State  of  Illinois,  defendants  in  error. 

Errror  to  St.  Clair. 

In  a  criminal  prosecution,  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  is  addressed  to  the  discretion  of  the 
Circuit  Court,  and  its  decision  thereon  cannot  be  reviewed  by  the  Sapreme 
Court 

If  an  Indictment  contains  one  good  count,  the  verdict  of  the  jury  will  be  sus- 
tained. 

On  a  change  of  ventie  in  a  criminal  case,  the  transcript  sent  to  the  county  where 
the  case  was  to  be  tried,  showed  the  finding  of  tho  indictment,  and  contained 
a  copy  thereof,  as  also  all  the  proceedings.  On  an  appeal  to  the  Supreme 
Court,  the  record  sent  up,  stated  that  the  original  indictment  was  received 
with  the  transcript.  The  clerk  of  the  Circuit  Court  omitted  to  append  a 
certificate  to  the  transcript,  that  the  paper  transmitted  therewith  was  the 
original  indictment:  Jidd^  that  this  omission  ought  not  to  vitiate  the  pro- 
ceedings. 

A.  was  indicted  for  procuring  an  abortion.  He  appeared,  and  was  put  upon  his 
trial.  When  the  jury  returned  into  Court,  he  was  called,  but  failed  to  an- 
swer, and  the  verdict  was  received  in  his  absence.  It  found  him  guilty,  and 
fixed  the  time  of  his  imprisonment  in  the  penitentiary  at  one  month.  During 
the  same  term,  he  appeared  and  entered  a  motion  to  set  aside  the  verdict,  be- 
cause it  was  contrary  to  the  evidence^  and  because  it  was  received  in  his  ab- 
sence: Held^  that  the  offence  of  which  be  was  convicted,  was  a  misdemeanor 
only,  and  that  it  was  not  erroneous  to  receive  the  verdict  in  his  a|^sence. 

According  to  the  principles  of  the  Common  Law,  in  all  capital  cases,  the  ver- 
dict must  be  received  in  open  Court,  and  in  the  presence  of  the  prisoner. 
The  rule,  however,  did  not  apply  to  cases  of  inferior  misdemeanor. 

Indictment,  in  the  Perry  Circuit  Court,  against  the  plain- 
tiff in  error,  charging  him  with  having  administered  medi- 
cine to  procure  an  abortion. 

The  venue  was  changed  to  St.  Clair  county,  where  atrial 
was  had  at  the  May  term,  1846,  before  the  Hon.  Gustavus 
I'.  Koerner  and  a  jury,  when  a  verdict  of  guilty  was  render- 
ed against  the  accused.  The  jury  fixed  the  term  of  his  im- 
prisonment in  the  Penitentiary  at  one  month,  and  the  Court, 
in  addition,  imposed  a  fine  of  $100. 

The  verdict  was  returned  into  Court  by  the  jury,  in  the 
absence  of  the  prisoner.  , 
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Z.  TrumbuUy  for  the  plaintiff  in  error,  relied  upon  the  fol- 
lowing points  and  authorites: 

I.  The  indictment  should  have  been  quashed*  Archbold, 
412.  The  third  and  fourth  counts  do  not  give  the  name  of  the 
liquid.  •  The  fifth  count  does  not  state  that  the  defendant 
acted  wilfully  and  maliciously.     Criminal  Code,  §  46. 

II.  The  verdict  was  improperly  received  in  the  absence  of 
the  defendant.  1  Ch.  Crim.  Law,  636;  JSTomaque  v.  The 
People,  Bre.  109;  The  People  v.  Perkins,  1  Wend.  91. 

III.  The  motion  for  a  new  trial  should. have  been  granted. 
The  only  witness  to  prove  the  administering  or  taking  of  any 
liquid  or  substance  was  the  prosecutrix,  and  she  swore  that 
she  never  took  the  substance,  (admitting  it  to  have  been 
noxious,)  and  the  cinnamon  drops  were  proved  to  be  harm- 
less, by  all  the  witnesses. 

IV.  The  motion  in  arrest  of  judgment  should  have  been 
sustained: 

1.  Because  the  record  does  not  show  that  the  original  in* 
dictment  was  ever  transmitted  from  Perry  to  St.  Clair  coun- 
ty. No  reference  being  made  to  it  in  the  record  transmitted 
from  Perry  and  the  statement  of  the  clerk  in  St.  Clair  coun- 
ty, that  the  original  indictment  was  filed  in  his  office,  is  no 
evidence  of  the  fact,  as  he  had  no  official  means  of  knowing 
the  original  indictment,  the  clerk  of  Perry  county  not  hav- 
ing put  any  mark  upon  it.  Wight  v.  Kirkpatrick,  4  Scam. 
339. 

2.  Because  if  there  is  one  defective  count  in  the  indict- 
ment, a  general  verdict  in  a  case  where  the  jury  affix  the 
penalty  cannot  be  sustained,  otherwise,  where  the  court  af- 
fixes the  punishment,  and  can  apply  the  evidence  to  the 
proper  count,  and  apportion  tiie  punishment  accordingly, 
i  Ch.  Crim.  Law,  249;  1  Salk.  384;  2  Strange,  846;  19 
Eng.  Com.  Law  R.  423.  * 

In  this  case,  it  is  only  the  second  count,  if  any,  that  is  good, 
and  there  was  no  evidence  that  the  substance  charged  in 
that  count  was  ever  taken. 

D.  B.  Campbell^  Attorney  General,  for  the  People. 
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The  Opinion  of  the  Court  was  delivered  by  ' 

Treat,  J.  At  the  September  term'  1844,  of  the  Perry  Cir- 
cuit Court,  an  indictment,  containing  five  c'ounts,  was 
presented  against  James  Holliday  for  administering  poison 
to  procure  abortion.  He  appeared  at  the  next,t;prm  and 
made  a  motion  to  quash  the  indictment,  which  was  sustained 
as  to  the  first  count,  and  overruled  as  to  the  other  counts. 
He  then  pleaded  not  guilty  and  obtained  a  contini/bnce.  At 
the  succeeding  term,  on  his  application,  the  venue  was 
changed  to  the  county  of  St.  Clair.  In  the  Circuit  Court  of 
the  latter  county,  at  the  May  term  1846,  he  appeared  and 
was  put  on  his  trial.  When  the  jury  returned  into  Court, 
he  was  called  but  failed  to  answer,  and  t]ie  verdict  was 
received  in  his  absence.  It  found  him  guilty,  and  fixed 
the^  period  of  his  imprisonment  in  the  penitentiary' at  one 
month.  During  the  same  term,  he  appeared  and  entered  a 
motion  to  set  aside  the  verdict,  because  it  was  contrary  to 
the  evidence,  and  because  it  was  received  in  his  .  absence.  ^ 
The  Court  overruled  this  motion,  and  a  motion  in  arrest  of 
judgment,  and  pronounced  sentence  on  the  prisoner  pursuant 
to  the  verdict     He  prosecutes  a  writ  of  error. 

The  application  for  a  new  trial,  on  the  ground  that  the 
verdict  ^as  contrary  to  the  evidence,  was  addressed  to  the 
found  discretion  of  the  Circuit  Court,  and  its  decision  there- 
on cannot  be  reviewed  by  this  Court.  Baxter  v.  The  Peo* 
pk^i  Gilm.  368;  Paie  v.  The  People^  ib.  644. 

The  motion  in  arrest  of  judgment  was  properly  refused.  ^ 
It  is  conceded  that  the  indictment  contains  one  gopd  count, 
and  that,  on  the  authority  of  the  case  of  Tovmsend  v.  The 
People^  3  Scam.  326,  is  sufficient  to  uphold  the  verdict. 

The  transcript  sent  from  the  Perry  Circuit  Coiirt  showed 
the  finding  of  the  indictment,  and  contained  a  copy  thereof, 
and  of  all  the  pit)ceedings  had  in  the  causej  The  record 
from  the  St.  Clair  Circuit  Court  states,  that  the  original  in- 
dictment was 'received  with  the  transcript.  The  mere  omis- 
sion of  the  clerk  of  the  former  Court  to  append  a  certificate 
to  the  transcript,  that  the  paper  transmitted  ^therewith  was 

VOL.   rv.         '  15  * 
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the  original  indictment,  ought  not  to  vitiate  the  proceedings, 
especially  as  this  objection  was  not  made  in  the  Circuit  Court. 
Granger  v.  Warrington^  3  Gilm.  299. 

Was  the  verdict  properly  received  in  the  absence  of  the 
prisoner?  According  to  the  principles  of  the  Common  Law, 
-in  all  capital  cases,  the  verdict  must  be  received  in  open 
Court,  and  in  the  presence  of  the  prisoner.  2  Hawkins'  P. 
C,  Ch.  47,  §  2;  3  Thomas'  Coke,  392;  The  People  v.  Per- 
kinsy  1  Wend.  91.  Mr.  Chitty  says:  <'The  verdict,  whatever 
may  be  its  effect,  must,  in  all  cases  of  felony  and  treason  be 
delivered  in  the  presence  of  the  defendant,  in  open  Court, 
and  cannot  be  either  privily  givenj  or  promulgated  while  he 
is  absent.  And  in  all  cases  where  the  jury  are  commanded 
<to  look  on  him,'  as  in  larceny,  and  all  accusations  subjecting 
him  to  any  species  of  mutilation,  or  loss  of  limb,  the  sajne 
rule  applies,  without  exception.  In  all  trials  for  inferior 
misdemeanors,  however,*  a  privy  verdict  may  be  given,  and 
there  is  no  occasion  for  the  presence  of  the  defendant.'*  1 
Chitty'r  Crim.  Law,  636.  We  recognize  the  validity  and 
propriety  of  thp  rule  in  capital  cases,  without  determining 
whether  it  extends  to  cases  of  felony.  It  is  manifest  that  thB 
present  case  does  not  come  within  the  rule,  as  laid  down  by 
'Chitty,  but  is  clearly  within  the  exception  stated  by  him. 
The  ofEence  charged  in  the  indictment  i^  a  misdetineanor 
only.  It  was  but  a  misdemeanor  at  the  Common  Law.  A 
recent  British  statute  has  declared  it  to  be  a  felony.  Arch- 
bold's  Crim.  PL  413. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 
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William  C.  Boilvin  ei  ai.j  plaintiffs  in  error,  v.  Albert 
G.  Edwards  ei  a/.,  defendants  in  error. 

Error  to  Peoria.  ' 

/  " 
An  action  oTastumpsit  was  commenced  !n  Jo  Daviess  county,  and  process  di- 
rected to  the  sheriff  thereof,  which  was  returned  non  eat  iiiventu9.  A  second 
summons  was  issued  to  Peoria  county,  and  there  served  on  the  derendants. 
The  declaration  contained  no  averment  respecting^  the  residence  of  the  parties^ 
or  the  place  where  the  cause  of  action  arose,  or  was  made  payable.  One  of 
the  defendants  appeared  and  pleaded  the'general  issue,  hnt,  at  a  subsequent 
term,  obtained  leave  to  withdraw  his  plea.  A  default  was  theif  entered  agaioit 
both  defendants:  Held,  that  the  Court  had  no  jurisdiction  of  the  case,  the  de- 
claration containing  no  averment  that  the  cause  of  action  arose  in  Jo  Baviesa 
county,  and  that  the  plaintiffb  resided  there  at  the  commencement  of  the  suit, 
or  that  the  contract  on  which  the  action  was  founded^  w^  specifically  nadt 
pajrable  there. 

Assumpsit,  in  the  Jo  Daviess  Circuit  Court,  brought  by  the 
defendants  inerror  against  the  plaintiffs  in  error.  Judgment 
by  default  was  rendered  against  the  defendants  below,  at  the 
June  term  1846,  the  Hon.  Thomas  C.  Browne  presiding,  for 
the  sum  of  $1630-74. 

The  proceedings  in  the  cause,  and  other  material  facts^  are 
sufficiently  stated  in  the  Opinion  of  the  Court. 

The  case*  was  submitted  upon  the  written  arguments  of 
counsel,  from  which  their  points  and  authorities  have  been 
extracted.  ,  ^ 

.    If,  0.  Merrirrian^  for  the  plaintiffs  in  error. 

It  is  contended,  and  the  law  is  well  settled,  that  without 
the  proper  averments  to  give  the  Courl  jurisdiction  over  all 
parties  against  whom  the  suit  is  brought,  the  judgment  is 
void,  and  will  be  reversed  on  error. 

The  Court  had  no  power  to  order  the  writ  to  be  sent  to 
Peoria  county,  and  the  same  having  been  served  there,  neither 
of  the  defendants  below  were  compelled  to  pay  any  attention 
to  the  proeeedingSy  the  whole  ))eing  void. 
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It'is  contended  that  the  plea  is  an  appearance.  But  the 
plea  filed  by  W.  C.  Boilvin  cannot  give  jurisdiction  over  the 
defendant,  N.  Boilvin. 

It  is  also  contended  that  the  assertion  of  the  clerk,  "  that 
the  parties'by  their  attorneys  appeared/'  &c.  vpas  an  appear- 
ance. This  Coiirt  has  decided  that  such  an  appearance  is 
understood  to  be  an  appearanQe  only  of  those  who  Have  pre- 
viously appeared.     6  Pick.  232;  2  Gilm.  47. 

Again,  it  is  not  contended  that  the  Court  had  any  jurisdic- 
tion over  N.  Boilvin;  but  the  judgment  being  against  both, 
and  a  unit,  it  must  be  reversed.  S7niih  v.  Byrd^  2  Gilm.  412. 
""  The  Coift't  below  allowed  the  plea  and  appearance  to  be 
withdrawn.  From  that  time  it  was  the  same  as  if  no  appear- 
ance had  been  entered;  and  upon  the  evidence  offered,  the 
Court  below  ought,  as  it  did, — the  plea  not  having  been  author- 
ized— to  put  the  party  in  the  same  situation  as  if  no  appearance 
had  been  made.  This  rests  in  the  discretion  of  the  Court, 
and  no  pbjection  seems  to  have  been  made  by  the  defendants 
in  error,  and  it  cannot  be  objected  to  here. 

The  plaintiffs  in  error  then  moved  the  Court  to  dismiss  the 
whole. proceeding,  but  the  Court  overruled  the  motion. 

Again,  the  judgment  is  not  rendered  by  nil  dicit^  as  is  the 
case  when  the  defendants  are  in  Court,  but  by  default,  being 
'  solemnly  called,  &c. 

It  cannot  be  said,  whatever  force  may  be  given  to  the  ap- 
pearance of  Wm.  C.  Boilvin,  it  would  be  considered  a  volun- 
tary appearance,  and  made  after  the  service  of  the  writ  on 
N.  Boilvin;  it  was  not  in  the  power  of  the  former  to  give  the 
Court  jurisdiction  over  N.  Boilvin,  and  he  was  "not  found" 
in  Jo  Daviess  county. 

\Bw  B.  Washburne^  for  the  defendants  in  error. 

The  Circuit  Court  of  Jo  Daviess  county  had  jurisdiction 
of  the  subject  matter. 

The  defendants  were  served  with  process  in  Peoria  coun- 
ty by  the  sheriff  of  said  county,  August  4,  1842.  They, 
therefore,  had  notice  that  the  6uit  was  pending  against  them. 
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A  plea  war  filed,  October  28, 1842,  and  on  the  first  day  of 
November^  1842,  the  cause  was  continued  <^by  the  agreement 
of*  the  parties  by  their  attorneys." 

On  the  ninth  day  of  June,  1846,  the  defendant,  W.  C.  Boil- 
vin, moved  the  Court  to  withdraw  his  plea  and  appearance, 
which  was  granted,  and  the  plea  was  withdrawn.  The  ap^ 
pearance  was  not  withdrawn.  , 

After  the  verdict,  the  defendants  moved  to  set  aside  the 
default,  and  dismiss  the  suit  upon  the  affidavit  of  W.  C.  Boil- 
vin, that  the  attorney  who  appeared  in  the  case  was  not  au- 
thorized to  do  so.  The  affidavit  is  not  sufficient;  it  does  not 
ahow  that  the  attorney  is  irresponsible  and  unable  to  respond 
to  the  defendants  in  any  damages  they  might  recover  against 
him  for  appearing  Ivithout  authority.  Neither  does  it  show 
that  the  judgment  is  unjust,  or  that  the  defendants  have  any 
defence  to  the  action. 

The  appearance  of  an  attorney  without  authority,  is  good. 
Bre.  268. 

After  a  defendant  has  appeared  aiid  pleaded  in  a  suit,  it  is 
too  late  to  object  to  the  jurisdiction  of  the  Court  over  his  per- 
son, where  it  has  jurisdiction  of  the  subject  matter  of  the 
8uit«    4  Scam.  669. 

The  jurisdiction  of  a  Court  is  admitted  by  appearing  and 
pleading  in  chief.     4  Scam.  279.     This  is  a  case  in  point. 

Irregularity  of  process,  whether  the  process  be  void  or 
voidable,  is  cured  by  appearance  without  objection.  1 
Scam.  260. 

After  appearance,  it  is  too  late  to  complain  of  irregularity. 
S  Scam.  48. 

The  motion  was  to  set  aside  the  default  and  dismiss  the^ 
suit.    A  motion  to  set  aside  the  default  is  addressed  .to  the 
^  sound  discretion  of  the  Court,  and  cannot  be  assigned  for 
error.     1  Scam.  143. 

There  was  uomotion  interposed  in  arrest  of  judgment. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.    This  Suit  was  commenced  in  the  Jo  Daviess 
Circuit  Court,  by  Edwards,  Rasin,  and  Cabanne  against  W. 
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C.  &  N.  Boilvin.  The  declaration  was  in  indebitaina  a*- 
sumpsity  without  any  averment  respecting  the  residence  of 
the  parties,  or  the  place  where  the  cause  of  action  arose,  or 

-  was  made  payable.  Process  was  directed  to  the  sheriff  of 
Jo  Paviess  county,  and  was  by  him  returned  not  found.  A 
•uramons  was  then  sent  to  Peoria  county,  and  was  there  ser«» 
ed  on  both  of  the  defendants.  W.  C.  Boilvin  filed  a  plea  * 
of  non  ass9impsitj  to  which  the  plaintiffs  at  once  added  a 
similUer.  Th?*ee  days  afterwards,  this  entry  was  made  in 
the  record:  "By  agreement  of  the  parties  by  their  attor- 
neys, it  i?  ordered  by  the  Court,  that  this  cause  be  continu- 
ed at  the  costs  of  the  plaintiffs.'*  At  a  subsequent  term,  W^ 
C.  Boilvin  obtained  leave  to  withdraw  his  plea.  The  default 
of  both  defendants  was  then  entered,  and  a  jury  assessed 
the  plaintiffs'  damages  at  $1630-74,  for  which  amount  judg- 
ment was  rendered. 

The  Boilvins  prosecute  a  writ  of  errror  to  reverse  the 
judgment. 

The  only  point  in  the  case  is  one  of  jurisdiction.  As  a 
general  rule,  under  our  statute,  Original  process  cannqt  issue 
to  any  other  county  than  the  one  in  which  tire  suit  is  com- 

^menced.  The  present  case  is  not  within  any  of  the  excep- 
tions of  the  rule,  as  laid  down  in  the  case  of  Key  v.  CjllinSf 
1  Scam.  403,  and  confirmed  by  repeated  decisions  of -this 
Court.  This  is  not  a  case  where  the  suit  is  brought  in  the 
county  in  which  one  of  several  defendants  resides,  so  as  to 
authorize  the  sending  of  process  to  a  foreign  county,  to  bring 
in  the  other  defendants.  Here,  the  process  was  directed  to 
a  foreign  county,  against  all  of  the  defendants.  To  justify 
the  issuing  of  such  process  to  Peoria  county,  the  plaintiffs 
should  have  averred  in  their  declaration,  either,  that  the 
cause  of  action  arose  in  the  county  of  Jo  Daviess,  and  that 
they  resided  there  at  tlTe  commencement  of  the  suit,  or  that 
the  contract  on  which  the  action  was  founded,  was,  by  its 
terms,  specifically  made  payable  in  the  latter  county. 

In  the  absence  of  both  of  these  allegations,  there  is  noth- 
ing to  sustain  the  jurisdiction,  unless  the  defendants  volun- 
tarily submitted  their  persons  to  the  jurisdiction  of  the  Court. 
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Thai  Unquestionably  was  done  by  W.  C.  Boilvin;  He  plead- 
ed to  the  merits  of  the  action,  and  thus  conferred  jurisdic* 
lion  as  far  as  he  was  concerned.  It  is  insisted,  that  the  entry 
on  the  record  shows  that  his  co-defendant  entered  his  ap- 
pearance and  thereby  invested  the  Court  with  complete  ju- 
risdiction over  the  case.  This  position  is  untenable.  The 
order  does  not  show  a  personal  appearance  of  the  parties, 
but  an  agreeement  of  the  attorneys  on  record  to  continue 
tlie  case.  The  attorney  for  tTie  defence  professed  to  appear 
for  one  defendant  dnly.  If  he  had  been  retained  by  the  other 
defendant,  he  would  in  all  probability  have  included  him  in 
the  plea.  The  stipulation  must  be  understood  as  made  on 
behalf  of  the  parties  to  the  issue.  If  N.  Boilvin  had  not  been 
served  with  process,  it  would  hardly  be  pretended  that  this 
entry  of  the  clerk  would  afford  any  evidence  of  his  appea'r- 
ancc  to  the  action.  Why  should  it  be  evidence  of  an  appear- 
ance in  this  case,  when,  without  an  actual  appearance  by  him, 
the  Court  had  no  jurisdiction  over  his  person.  The  jurisdic- 
tion of  the  Court  in  such  a  case  ought  clearly  to  appear  on 
the  face  of  the  record,  and  not  be  left  to  inference  or  con- 
jecture. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs. 

'Judgmeni  reversed. 
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Justus  Vairin  ei  al.,  plaintiffs  in  error,  v.  Francis  H.  Ed- 
monson, defendaiit  in  error. 

\  Error  to  Sangamon. 

Against  the  prosecution  of  a  writ  of  error,  it  was  pleaded  that  the  plaintifis,  at 
the  time  of  suing  out  their  writ,  were  bankrupts,  and  previous  to  that  time 
had  been  so  declared,  under  and  by  virtue  of  the  Act  of  Congress,  approved 
August  19,  1841,  entitled  ^^ An  Act  to  establish  a  uniform  system  of  Bank' 
rnptcy/'  dtc.  and  that  all  their  property,  k.c.  had  become  vested  in  the  assignee 
by  the  operation  of  law,  by  virtue  of  a  decree  of  the  United  States'  District 
Court  in  and  for  the  State  of  Louisiana,  whereby  they  were  declared  bank* 
rupts  and  said  assignee  wad  appointed,  &c:  Held,  that  the  plea  was  bad,  be* 
cause  there  was  no  averment  therein  as  to  the  time  when  they  were  declared 
bankrupts,  so  that  the  Court  could  determine  whether  the  cause  of  action^ 
upon  which  the  writ  was  prosecuted,  accrued  before  or  after  the  decree  of 
bankruptcy:  Held,  further,  that  the  averments  as  to  the  place  where,  and  of 
the  Court  which  rendered  the  decree,  were  not  sufficiently  explicit:  Bdd, 
Mo,  that  it  was  not  necessary  to  state  in  the  plea^  the  name  df  the  assignee. 

This  case  was  heard  in  this  Court  updn  several  pleas  in 
bar  of  the  writ  of  error,  and  on  demurrer  to  the  same.  The 
material  facts  are  stated  in  the  Opinion  of  the  Court  sustain- 
ing the  demurrer. 

-  S.  T.  Logan^  for  the  plaintiffs  in  error,  demurred  to  the 
pleas  in  bar,  and  assigned  the  following  as  special  causes  of 
demurrer,  to  wit: 

To  the  first  plea. 

1.  The  defendant  does  not  state  in  his  said  plea  when  the 
plaintiffs  in  error  were  declared  bankrupts; 

2.  The  said  plea  does  not  state  that  said  plaintiffs  in  error 
were  declared  bankrupts  at  any  time  subsequent  to  the  ren- 
dition of  the  judgment  in  the  Court  below,  or  even  to  the 
bringing'of  the  suit  in  the  Court  below.  •  .  ^ 

3.  The  said  plea  does  not  allege  that  the  r^hts  of  the 
plaintiffs  in  error  to  prosecute  this  writ  of  error  existed  at 
the  time  that  plaintiffs  were  declared  bankrupts,  and  vested 
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in  the  assignee  in  bankruptcy  by  showing  any  facts  from  which 
such  vesting  cesUlts; 

4.  It  is  not  alleged  that  any  assignee  of  the  effects  of  the 
plaintiffs  in  error  has  ever  l^pen  appointed,  or  who  said  as- 
signee was,  or  whether  he  accepted  the  office; 

5.  It  is  not  shown  when,  or  where  J)laintiffs  were  declared 
bankrupts;  and 

6.  The  act  of  any  Court  declaring  plaintiffs  bankrupts 
is'^matter  of  record,  yet  the  allegation  is  not  verified  by  the 
record,  nor  is  any  profert  of  the  record  made. 

To  the  third  and  fourth  pleas,  the  aame  causes  apply. 
Further,  defendant  does  not  verify  his  pleas  of  release  by 
the  record  of  the  Court  below,  or  make  any  profert  thereof. 

/.  C.  ConkUngy  for  the  defendant  in  error. 

The  first  plea  is,  bankruptcy  of  plainlifis  in  error  before 
raing  out  the  writ  of  error. 

The  party  in  interest  at  the  time  of  suing  out  the  writ  of 
ierror,  must  become  the  plaintiff  in  error.  2  Saunders,  46, 
pote  (6);  Graham's  Pr.  938. 

If  plaintiff  in  error  "release  his  interest  in  the  subject  mat- 
ter of  the  suit  before  bringing  his  writ  of  error,  he  cannot 
maintain  his  action.     2  Bac.  Abr.  Error^  L. 

He  only  can  bring  error  who  is  \o  derive  advantage  from 
the  reversal  of  the  judgment.     2  Bac.  Abr.  Error ^  B. 

The  second,  third  and  fourth  pleas  state,  that  Vairin  & 
Go.  have  no  interest  in  the  suit  in  error,  but  it  is  brought  in 
their  name  by  the  garnishees  who  have  released  errors  by 
appeitring  in  the  Court  below.     R.  L.  492,  §  23. 

Garnishees  being  the  parties  in  interest  before  this  Court, 
cannot  iissign  error  in  the  proceedings  between  plaintiff 
below  and  original  debtor.  Wallace  v.  B/anchard,  3  New 
Hamp.  398;  3  Scam.  21;  9  Mass.  603;  2  Bac.  Abr.  title 
Errory  B.  460. 

Proceedings  against  original  debtor  are  entirely  distinct 
from  the  proceedings  against  garnishees.  3  New  Hamp. 
398;  8  Bac.  Abr.  Error,  -M.  (1). 

'VOL.    IV.  16 
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The  Opinion  of  the  Court  was  delivered  by 
Denning,  J.    Tlie  record  in  this  cause  shows  that  Francis 
H\  Edmonson,  the  plaintiff  below,  on  the  17th  day  of  March, 
1842,  sued  out  from  the  Sangamon  Circuit  Court,  a  writ  of 
attachment  against  Justus  Vairin  and  James  T.  Kelley,  dc-    • 
fendants,  who  were  partners^  trading  and  doing  business  un- 
der the  name,  style  and  firm  of  Justus  Vairin  &  Co.,  New 
Orleans,  and  procured  a  summons  to  be  issued  in  the  same 
cause  against  Opdycke,  Tinsley  &  Co.  as  garnishees  of  tha 
said  Vairin  &  Co.;* that  at  the  July  term  of  the  said  Circuit  - 
Court,  1842,  judgment  was  rendered  by  default  against  Ihd 
laid  Vairin  &  Co.,  and  in  favor  of  the  said  Francis  H.  Ed- 
monson, for  the  sum  of  two  thousand,  seven  hundred,  and 
ninety  nine  dollars,  and  thirty  one  cents;  ths^t  at  the  same 
t«rm,  Opdycke,  Tinsley  &  Co.,  as  such  garnishees,  filed  their 
answer  to  the  interrogatories  propounded  to  them  by  the 
plaintiff,  admitting  their  indebtedness  to  Vairfn  &  Co.  in  the 
turn  of  one  thousand,  one  hundred,  and  forty  seven  dollars, 
and  seventy  four  cents,  for  which  judgment  was  rendered  ia 
favor  of  the  said  plaintiff. 

•  The  defendants  below,  on  the  3d  da^  of  February,  1846, 
f  ued  out  from  this  Court  a  writ  of  error  to  remove  the  case 
to  thjs  Court  for  the  purpose  of  correcting  alleged  error  ia 
the  record.  Thfe  plaintiff  below  interposes  four  pleas,  in- 
teiided  as  pleas  in  bar  of  the  writ  of  error,  to  which  pleas  there 
was  a  general  demurrer  with  the  assignment  of  special  causes. 
The  second,  third,  and  fourth  pleas  are  substantially  the 
same,  and  allege  that  Opdycke,  Tinsley  &  Co.  are  the  real 
persons  who  prosecute  this  writ  of  error,  and  that,  by  appear* 
ingin  the  Court  below  as  garnishees,  and  acknowledging  their 
indebtedness  to  Vairin  &  Co.,  have  thereby  released  all  er- 
rors in  the  proceedings  of  this  cause.  This  position  we  think 
cannot  be  maintained.  Their  answer  is  not  the  result.of  their 
own  voluntary  act.  They  are  Required  by  the  provisions  of 
our  statute  to  answer  all  such  interrogatories  as  may  be  pro- 
pounded to  them  by  the  plaintiff  below  touching  their  indebt- 
edness to  the  defendants,  or  suffer  judgment  by  default;  and, 
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in  SO  answering,  they  waive  riothing.  But  in  another  point 
of  view  it  will  be  observed,  from  the  assignment  of  errors 
herein,  that  they  are  not  complaining  of  errors  committed  to 
their  prejudice.  It  is  Vairin  &  Co.  wTio  prosecute  this  writ 
of  error,  and  who  allege  that  errors  have  arisen  in  the  pro- 
eeedings  and  rendition  of  judgment  against  them,  which  they 
wish  to  revise  and  correct  in  this  Court.  We  are,  therefor^ 
of  opinion  that  the  second,  third,  and  fourth  pleas  are  no  bar 
to  the  writ  of  error. 

The  first  plea,  after  giving  the  title  of  the  case,  is  as  follows, 
viz:.<'And  said  defendant  in  error  comes  and  defends,  &c., 
and  says,'  that  said  plaintiffs  in  error  ought  not^to  have  or 
maintain  their  writ  against  him,  because  he  says,  that,  at  the 
time  of  bringing  their  writ  of  error,  said  Justus  Vairin,  and 
James  T.  Kelley,  who  compose  said  firm  of  Justus  Vairin  & 
Co.,  the  plaintiffs  in  error  were  bankrupts,  and  previous  to  that 
time,  to  wit:  February  3d,  1846,  when  writ  of  error  was 
brought,  had  been  declared  bankrupts,  under'^nd  by  virtue 
of  the  law  of  Congress,  approved  August  Idth,  1841,  entitled 
**«^u  ^ct  to  establish  a  nnifortn  system  c.f  bankrvptcy  in  the 
United  States;^^  and  that,  at  the  said  last  mentioned  date,  all 
the  property. and  rights  of  property,  and  pecuniary  interests 
whatsoever,  and  causes  jof  action  of  said  plaintiffs  in  error, 
bad  becomf^  vested  in  the  assignee  of  said  bankrupt  by  ope^ 
ration  of  said  law,  and  by  virtue  of  the  decree  of  the  United 
States  District  Court  in  and  for  the  State  of  Louisiana,  where-^ 
by  said  plaintiffs  in  error  were  declared  bankrupts,  and  said 
assignee  was  appointed.  And  this  Jthe  said  defendant  in 
error  is  ready  to  verify:  Wherefore  he  pra)s  that  said  plains 
tiff''  in  error  may  be  barred  of  their  writ  of  error." 

We  are  of  opinion,  that  this  plea  is  a  good  plea  in  bar  of 
the  writ  of  error,  if  properly  pleaded,  though  defective  in 
form.  It  will  be  observed  on  an  examination,  that  it  no  where 
states  tvhen  the  plaintiffs  in  error  where  declared  bankrupts* 
The  plea  alleges  that  the  writ  of  error  was  sued  out  from  this 
Court  on  the  3d  day  of  February,  1846,  and  that,  previous  to 
that  time,  the  plaintiffs  in  error  were  declared  bankrupts,  but 
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how  long  previous,  we  are  left  entirely  ignordnt.  From  any 
thing  that  appears  in  this  plea,  the  cause  of  action  Upon  whieh 
this  writ  of  error  is  prosecuted,  may  have  arisen  subsequent 
to  the  time  when  the  plaintiffs  in  error  were  declared*bank- 
rupts,  and  if  so,  they  certainly  would  have  the  right  to  pros- 
ecute this  writ  of  error;  and  hence  it  should  be  shown,  that 
the  debt  Or  cause  of  action  herein  subsisted  at  the  time  of  the 
said  plaintiffs'  bankruptcy,  for  then  it  would  have  passed  to 
the  assignee,  and  the  plaintiffs  in  error  would  have  had  no 
further  interest  or  control  in  the  matter.  Again,  we  think 
the  averment  in  the  plea,  of  the  place  when,  and  of  the  Court 
by  whom  the  plaintiffs  are  alleged  to  have  been  declared 
bankrupts,  are  not  sufficiently  explicit.  The  plea  should 
have  been  verified  by  the  record,  as*the  question  which  it 
attempts  to  raise  must  be  determined  alone  by  the  record. 

It  is  alleged  as  a  ground  of  demurrer  to  this  plea,  that  it 
does  not  set  for^i  the  name  of  the  assignee  of  the  plaintiffs  in 
error.  We  do  not  think  it  necessary  that  it  should.  By  a 
reference  to  the  third  section  of  the  law  of  Congress  in  rela- 
tion to  bankruptcy,  approved  August  19th,  1841,  it  will  be 
found,  that  whenever  a  person  is  declared  a  bankrupt  within 
the  law,  all  property,  rights  of  property,  &c/,  are  divested 
from  him  by  the  mere  operation  of  said  law,  without  any 
other  assignment  or  conveyance  whatever;  and  when  once  so 
divested,  we  apprehend  that  the  bankrupt  can  exercise  no 
further  control  in  the  settlement  or  disposition  of  his  estate 
in  any  manner  whatever.  The  plea  is  bad,  though  the  Courts 
on  proper  application,  might  grant  leave  to  amend  it.  The 
demurrer  is  sustained  to  all  the  pleas. 

Demurrer  sustained^ 
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Ouv£B  C  Vanlandingham,  plaintiff  in  error,  v.   £vAzr 
Huston,  defendant  in  error. 

Error  to  WhUe. 

If  a  party  be  oat  of  the  State  so  that  process  cannot  be  serred  on  hitn,  the  Statutt 
of  Limitations  ceases  to  run  for  the  time  being;  and  in  such  case^  it  is  not 
necessary,  in  order  to  produc^this  result,  that  the  party  should  remove  abso* 
lotely;  nor,  on  the  other  hand,  is  it  sufficient  in  order  to  allow  the  Statute  to 
operate,  that  his  residence  should  be  within  the  State,  while  temporarily  ab- 
sent £very  absence  from  the  State,  whether  there  exists  in  the  debtor  th« 
aniiiMu  revertendi  or  not,  prevents  the  service  of  process,  and  therefore  tui- 
pends  the  operation  of  the  Statute. 

Assumpsit,  originally  brought  in  the  Gallatin  Circuit 
Court  by  the  defendant  in  error  against  the  plaintiff  in  error^ 
whence  the  venue  was  changed  to  the  White  Circuit  Court. 
The  cause  was  there  tried  at  the  April  term  1847,  before 
the  Hon.  William  "Wilson  and  a  jury,  when  a  verdict  was 
rendered  for  the  plaintiff  below  for  4^^1270. 

The  state  of  the  pleadings  and  instructions  asked  on  the 
trial  in  the  Court  below  will  appear  in  the  Opinion  of  thil 
Court. 

J,  C  Conklingj  and  H.  Eddy^  for  the  plaintiff  in  error. 

The  mere  temporary  absence  of  the  defendant  from  the 
State  does  not  come  within  the  meaning  of  the  Statute  of 
Limitations.     Ckenot  v.  Lefevre,  3  Gilm.  639. 

This  Court  will  reverse  judgments  pf  the  Circuit  Court 
for  refusing  correct  instructions,  although  none  of  the  testi- 
mony is  included  in  the  Bill  of  Exceptions.  KitcheU  v« 
BraUoriy  1  Scam.  303.  Also,  for  giving  erroneous  instructions* 
Humphreys  v.  Collier^  1  Scam.  61;  Peyton  v.  BowtUj  1 
Blackf.  244. 

5.  T,  Logan,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 
*  KoERNER,  J.    This  suit  was  originally  commenced  by  Hus- 
ton, the  defendant  in*error,  in  the  Gallatin  Circuit  Court  to 
the  June  term  1846,  but  was  taken  by  change  of  venue  to 
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White  county,  where  it  was  tried  ia  the  Circuit  Court  of  said 
county,  at  the  April  term  1847. 

The  declaration  in  the  case  contained  the  common  counts 
in  assumpsU^  the  plaintiff  Huston  claiming  compensation  for 
Work  and  labor  done,  services  performed,  &c.  To  this  de- 
claration Vanlandingham  pleaded  the  general  issue,  and 
payment,  and  also  filed  a  plea  to  the  effect  that  he  had  not  un*' 
dertaken  and  promised  within  five  years,  next  before  the 
commencement  of  the  suit.  To  this  last  plea,  Huston  re- 
plied, that  defendant  had  undertaken  and  promisee!  .within 
five  years,  &c.,  and  also  that  defendant  had  been  without  the 
jurisdiction  of  the  Court  for  a  period  of  ft)ur  years  within  five 
'  years,  and  before  that  tirrte.  Upon  these  pleadings  it  U'ould 
feem  from  the  record,  issues  were  formed  and  the'  parties 
went  to  trial.  The  jury  found  a  verdict  in  favor  of  Huston, 
the  plaintiff  below,  for  $127000.  A  motion  for  a  new  trial 
was  made  for  the  reason,  amongst  others,  that  the  Court  gave 
improper,  and  refused  to  give  proper  instructions.  The  mo- 
tion was  overruled  and  judgment  was  rendered  upon  said 
verdict.  ' 

We  are  not  called  upon  by  anything  appearing  in  the  rec- 
ord, to  decide  upon  the  correctness  or  incorrectness  of  these 
pleadings.  The  errors  assigned  relate  to  the  instructions 
Only,  and  our  inquiry  is  therefore  Confined  to  them. 

The  following  instructions,  asked  by  the  defendant's  coun- 
sel, were  refused  by  the  Court: 

!•  That  if  the  jury  believe  the  cause  of  action  in  this  suit, 
or  any  item  of  the  account  sued  on,  accrued  and  became 
chargeable  five  years  before  the  issuing  of  this  writ,  the  Stat- 
ute of  Limitation  will  run  and  bar  the  action  or  the  item  of 
longer  standing  than  five  years; 

2.  An  occasional  absence  in  another  State  on  business,  less 
than  an  absolute  removal  and  settlement  in  such  other  State, 
will  not  take  the  case  out  of  the  Statute  of  Limitations;  and 

3.  That  if  the  jury  believed  the  said  defendant's  resi- 
dence and  that  of  his  family  was  in  this  State,  though  he  was 
occasionally  absent  for  a  year  or  two  attending  to  his  farm 
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or  business  in  Louisiana,  or  elsewhere,  would  not  take  the 
case  out  of  the  Statute. 

It  is  at  all  times  a  difficult  matter  to  decide  upon  the  cor* 
rectness  of  the  decisions  of  the  Circuit  Court  in  regard  to 
instructions,  when  no  portion  of  the  evidence,  ds  is  the  case 
here,  is  preserved  in  the  bill  of  exceptions.  Instructions 
containing  legal  propositions  are  sometimes,  and  properly 
too,  refused,  on  account  of  their  being  totally  inapplicable  to 
the  evidence  in  the  case.  Sometimes  strong  reasons  do  ap- 
pear by  an  examination  of  the  whole  testimon}*,  why  a  cause 
should  not  be  reversed,  although  a  Court  have  misdirected  e 
jury.  In  the  present  case,  however,  we.do  not  deem  it  neces- 
sary to  place  the  affirmance  of  the  judgment  below  on  the  ^ 
absence  of  the  testimony,  or  even  a  portion  of  it,  in  the  bill 
of  exceptions.  Cases  may  and  do  frequently  arise  where  in- 
dependent of  the  testimony  in  the  case,  the  Court  may  be  able  , 
to  decide, on  instructions  from  the  balance  of  the  record. 

The  first  instruction  certainly  contains  the  law  as  far  as^it 
gOeS|  but  the  Court  decided  correctly  in  declining  to  give  it, 
because  it  does  not  go  far  enough.  It  must  be  recollected 
that  in  this  case  several  issues  had  been  formed.  The  Stat- 
ute of  Limitation  was  set  up  by  the  defendant,  which  the 
plaintiff  sought  to  avoid  in  two  ways;  first,  by  showing  a 
subsequent  promise,  and  secondly,  by  alleging  an  interruption 
of  the  operation  of  the  Statute  by  showing  that  the  defendant 
was  out  of  thejurisdiction  of  the  Court  for  a  part  of  the  time* 
Now  in  such  a  case,  the  party  asking  instructions  must  either 
confine  them  (if  they  are  of  partial  application  only,)4n  terms 
to  the  particular  issue  to  which  they  are  intended  to  apply^ 
or  must  modify  them  in  such  a  manner  as  will  make  the  jury 
awsire,  that  it  is  only  in  the  event  that  other  issues  are  not 
found  against  him,  they  can  base  their  verdict,  if  supported 
by  facts,  on  the  law,  as  asked  in  his  favor  b^  him.  The 
Court  may  of  its  own  volition  add  a  proper  instruction  calcu-  ^ 
lated  to  modify  the  instruction,  so  as  to  secure  the  object 
sought  to  be  obtained,  without  endangering  the  rights  of  the 
adverse  party;  but  there  is  no  compulsion  for  it  to  do  so^ 
more  particularly  since  the  passage  of  the  law  concerning 
instructions.    Laws  of  1846-7,  63. 
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If,  in  the  presentt^ase  there  had  been  proof  of  a  subsequent 
promise,  or  of  an  interruption  of  the  operation  of  the  Statute, 
*  the  jury  could  not  be  instructed  to  find  for  the  defendant 
merely  upon  the  ground,  that  the  cause  of  action  had  been 
proved  to  have  originally  accrued  more  than  five  years  be- 
fore the  commencement  of  this  action. 

The  second  and  third  instructions  were  also  correctly 
refused,  as  they  do  not  contain  the  law  as  this  Court  under- 
stands it.     Our  Statnte  is  peculiar  in  it^  terms. 

The  being  out  of  the  State,  io  that  process  cannot  be 
ierved  upon  the  party^  prevents  the  Statute  from  running, 
and  it  is  not  necessary  that  there  should  be  an  absolute  re- 
moval, as  assumed  in  the  second  instruction;  nor  is  it  suf- 
ficient in  order  to  allow  the  Statute  to  operate,  that  the 
residence  of  the  defendant  should  be  here,  while  he  was  ab- 
sent for  one  or  two  years  from  the  State,  as  assumed  in  the 
third  instruction.  Under. our  Statute,  the  inability  of  the 
creditor  to  have  personal  service  on 'his  debtor  seems  to  be 
made  the  sole  ground  for  arresting  the  Statute.  Every  ab* 
sence  from  the  State,  no  matter  whether  there  exists  in  the 
debtor  the  animus  rtvertendi  or  not,  prevents  the  serving  of 
process.  This  is  the  construction  of  the  Statute  as  laid 
down  by  this  Court  in  the  case  of  Chenot  v.  Lefevrey  3  Gilm. 
638,  and  we  see  no  reason  why  wc  should  not  adhere  to  it. 

The  following  instruction  the  Court  gave  for  the  plaintiff: 
"If  the  jury  believe  from  the  evidence  that  the  defendant^has 
been  absent  out  of  the  State  a  sufficient  length  of  time  to 
take  the  case  out  of  the  Statute  of  Limitation,  they  will  not 
'regard  the  plea  of  the  Statute  of  Limitation,  but  find  for  the 
plaintiff  such  accounts,  as  he  may  have  proved  under  the 

other  pleas." 

'  From  what  we  have  said  concerning  the  refusal  of  the  in- 
struction, it  necessarily  follows,  that  we  deem  the  instruction 
given  correct  in  substance,  though  certainly  somewhat  ex- 
eeptionablein  phraseology.  It  was  therefore  properly  given. 
There  is  no  error  in  the  record. 

Judgment  below  afiirmed,  the  plaintiff  in  error  to  pay  the 
eoits. 

Judgment  affirmed. 
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Elzsha  Riggs,  plaintiff  in  error,  v.  Georgs  Savage,  de- 
fendant in  error. 

% 

•   Error  to  Warren,     s 

Under  the  30ib  section  of  the  36th  chapter  oi  the  Kevised  Statutes,  the  party 
against  whom  a  verdict  is  rendered  may,  on  application  to  the  Court  and 
payment  of  costs  and  damages  within  one  year  after  the  rendition  of  the  first 
judgment,  have  a  new  trial  as  a  matter  of  right,  without  showing  cause.  The 
Court  may,  also,  within  one  year  after  the  renditioTi  of  a  second  judgment, 
on  application  of  the  party  and  on  being  satisfied  that  justice,  will  be  promo- 
ted, award  another  trial.  The  second  application,  however,  is  addressed  to 
the  discretion  of  the  Court^  and  its  refusal  to  grant  it  cannotjbe  assigned  for 
error. 

Id  the  action  of  ejectment,  as  in  other  «ivil  casep,  the.  party  against  whom  a  ver- 
dict is  rendered,  is  entitled  to  a  new  trial  ^f  sufficient  legal  cause  exists,  such 
as  a  misdirection  on  the  part  of  the  Court,  or  a  finding  of  the  jury  unsup-^ 
ported  by  the  evidence.  The  decisions  of  the  Circuit  Court  refuging  new 
trials  in  such  cases  may  be  reviewed  in  the  Supreme  Court. 

Ejectment,  in  the  Warren  Circuit  Court,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error.  At  the 
June  term  1846,  the  Hon.  Norman  H.  Purple  presiding,  ' 
the  plaintiff  entej^ed  a  motion  to  vacate  a  judgment  previ- 
ously rendered  and  grant  a  new  trial,  founded  on  the  Opin- 
ion of  this  Court,  delivered  at  the  December  term  1845,  re- 
ported in  2  Gilm.  400.  The  motion  was  overruled  by  the" 
Court,  and  the  case  was  again  brought  into  this  Court  by 
writ  of  error. 

W.  Ji.  Minshallj  for  the  plaintiff  in  errgr,  cited  the  80th 
section  of  the  Ejectment  Act,  and  the  case  of  Sigg$  v.  Sav- 
age^ 2  Gilm.  400. 

Jl.  WilUamSj  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.*    This  was  an  action  of  ejectment  commenced 
by  Riggs  against  Savage.    A  trial  was  had  on  the  8th  of 
June,  1844,  which  resulted  in  a  verdict  and  judgment  for 

''WiuoWy  C.  J.  and  Justices  KosmmEK  and  Dxmaxo  did  not  sit  in  this  case. 

.  VOL.    IV.    .  17 
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Sah^age.  On  th^Sth  of  June,  18.46,  Riggs  moved  the  Court 
to  vacate  the  judgment  and  grant  a  new  trial,  under  the  lat- 
ter clause  of  the  30th  section  of  the  36th  chapter  of  the  Re-  • 
vised  Statutes.  The  motion  was  denied,  and  a  bill  of  excep- 
tions taken,  embodying  the  evidence  on  which  the  applica- 
tion was  founded.     That  decision  is  assigned  for  error. 

The  section  before  referred  to  reads  as  follows:  "The 
Court  in  which  ^uch  judgment  shall  be  rendered,  at  any 
time  within  one  year  thereafter,  upon  the  application  of  the 
party  against  whom  the  same  was  rendered,  his  heirs  or  as- 
signs, and,  upon  the  payment  of  all  co^ts.  and  damages  re- 
covered thereby,  shall  vacate  such  judgment,  and  grant  a 
new  trial  in  such  cause;  and  th^  Court,  upon  subsequent  ap- 
plication made  within  one  year  after  the  rendering  of  the  sec- 
ond judgment  in  said  cause,  if  satisfied*  that  justice  will 
thereby  be  promoted,  and  the  rights  of  the  parties  more  sat- 
isfactorily asQertained  and  established,  may  vacate  the  judg- 
ment, and  grant  another  new  trial;  but  no  more  than  two 
' "    new  trials  sh^U  be  granted  under  this  section." 

By  the  former  part  of  this  section,  the  unsuccessful  party, 
if  he  makes  the  application  and  pays  the  costs  and  damages 
within  one  year  after  the  rendition  of  the  first  judgment,  is 
entitled  to  another  trial  as  a  matter  of  right  without  showing 
cause.  In  the  action  of  ejectment^  as  in  other  civil  cases, 
the  party  against  whom  a  verdict  is  returned,  is  also  entitled 
to  a  new  trial,  if  sufficient  legal  cause  exists,  such  as  a  mis- 
direction on  the  part  of  the  Court,  or  a  finding  of  the  jury 
unsupported  by  the  evidence.  The  decisions  of  the  Circuit 
Court,  refusing  new  trials  in  such  cases,  may  be  reviewed  in 
this  Court.  But  the  application  allowed  by  the  latter  part 
of  the  section  stands  on  a  different  footing.  The  Court  is 
authorized,  within  one  year  from  the  rendition  of  the  second 
judgment,  to  vacate  such  judgment  and  award  a  new  trial,  if 
satisfied  th^t  justice  will  be  promoted,  and  the  rights  of  the 
'  parties  more  satisfactorily  ascertained  and  established.  This 
second  application  is  addressed  to  the  sound  discretion  of 
the  Court,  and  its  decision  thereon  cannot  be  assigned  for 
error.     It  is  not  demandable  as  a  matter  of  course  on  the 
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payment  of  the  costs  and  damages,  as  in  the  case  of  the  ap- 
plication to  vacate  the  first  judgment,  nor  fts  a  matter  of 
strict  legal  right,  as  in  the  case  of  the  ordinary  motion  for  a 
new  trial  founded  on  an  erroneous  ruling  of  the  Court,  or  an 
unauthorized  fiiMing  of  the  jury.  In  this  view  of  the  case,  it 
will  tiot  be  necessary  to  look  into  the  evidence  presented  to 
the  Circuit  Court. 

The  judgment  is  affirmed  with  costs.       « 

Judgment  affirmed. 


Johnson  Ginn  ef  al.^  appellants,  v.  Charles  Rogers,  ap^     ^  |  sr*  ^ 

pellee.  4g^l' 

19S    «336 

/ 


•Appeal  from  Jo  Daviess  Co.  Court 


The  Jo  Daviess  County  Court  has  not  origin^  jurisdiction  io  cases  of  forcible 
entry  and  detainer,  nor  has  the  Cirouit  Court,  their  jurisdiction  being  co-ex- 
•  tensive.  They  can  only  obtain  it  by  way  of  an  appeal  from  the  judgment  of 
a  justice  of  the  peace,  in  whom,  originally,  it  is  exclusively  vested. 

Consent  of  parties  cannot  confer  jurisdiction  upon  a  Court  in  which  the  law 
has  not  vested  it  « 


Forcible  Entry  and  Detainer,  originally  brought  by  the 
appellee  before  a  justice  of  the  peace  of  Jo  Daviess  county. 
The  case  was  submitted  to  a  jury,  but  they  could  not  agree 
upon  a  verdict,  and  the  counsel  of  the  parties,  by  mutual 
agreement,  transferred  the  case  to  the  Jo  Daviess  County 
Court.  A  motion  was  made,  on  affidavit  being  filed,  to  dis- 
miss the  suit,  which  was  overruled. 

At  the  November  term  1846,  the  Hon.  Hugh  T.  Dickey 
presiding,  the  cause  was  submitted  to  a  jury,  who  returned 
A  verdict  of  ^^guilty"  against' the  defendants  below,  uf^on 
which  verdict  the  Cooirt  rendered  a  judgment  for  poFsession 
of  the  premises  in  controversy.  The  defendants  appealed 
to  this  Court. 
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0.  C.  PrcUiy  for  the  appellants,  relied  on  the  following 
points  and  authorities  for  the  reversal  of  the  judgment: 

1.  The  County  Court  erred  in  refusing  to  dismiss  this 
cause  on  the  motion  made  by  the  defendant,  Ginn,  on  the 
affidavit  filed  therewith. 

1.  Because  it  appeared  from  the  affidavit  that  Ginn  never 
consented  that  this  cause  sjiould  be  removed  to  the  County 
Court,  and  that  his  co-defendant  was  his  son,  and  an  infant; 

2.  Because  it  appeared  that  this  cause  came  into  that 
Court,  not  by  appeal,  but  by  the  consent  of  the  attorneys  in 
the  justice's  court; 

3.  Because  the  defendant,  Ginn,  objected  and.  dissentciS 
to  the  Court's  exercising  jurisdiction  over  his  person^  and 

4.  Because  Ginn  had  a  right  to  dissent  to  the  agreement 
made  by  his  attorney  before  the  justice;  for  even  if  he  had 
made'  such  an  agreement  in  person,  he  could  not  be  1)ound 
by  it,  so  that  the  Court  could  exercise  jurisdiction  over  hia 
person  until  he  voluntarily  consented  in  that  Court  to  enter 
his  appearance.  But  he  swears  that  he  never  authorized  the 
removal  of  the  cause  to  the  County  Court,  and  his  affidavit 
is  a  part  of  the  record.  7  Com.  Dig.  209,  marg.  page;  2 
Wilson,  371. 

II.  Tfie  County  Court  has  only  appellate  jurisdiction,  and 
erred  in  entertaining  original  cognisance  of  this  cause.  The 
action  of  Forcible  Entry  and  Detainer  is  a  summary  remedy, 
given  by  statute,  to  recover  the  possesion  of  lands  and  tene- 
ments. Exclusive  original  jurisdiction  is  conferred  upon 
justices  of  the  pea»e  by  the  terms  of  the  Act  itself.  In 
summary  proceedings  under  a  statute,  the  provisions  of  the 
statute  must  be  strictly  complied  with.  Day  v.  Cushman,  1 
Scam.  475.  Besides,  the  phraseology  of  the  95th  section  of  the 
Revised  Statutes,  title,  ^'justices,"  is  precisely  similar,  and 
this  Court  has  held,  that  under  that  statute  justices  of.  the 
peace  have  exclusive  original  jurisdiction  of  assaults,  affrays, 
&c.     Ca^enter  v.  The  People^  4  Scam.  198. 

III.  As  the  County  Court  could  obtain  jurisdiction  by 
appeal  only,  that  Court  erred  in  entertaining  this  cause, 
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when  no  judgmen^was  rendered  by  the  Court  below  by  the 
justice.  Miller  v.  jSdams^  4  Scam.  196;'  Pentecost  v.  -S/b- 
gaheej  lb.  327;  Sweei  v.  Overseers  of  Clinton,  3  Jonns.  23; 
Peters  v.  Parsons,  18  do.  140;  Breeze  v.  Williams,  20  do. 
280;  People  v.  Schoharie  Common  Pleas,  2  Wend.  260. 
There  was  nothing  to  appeal  from,  and  by  statute,  no  appeal 
can  be  had,  except  ^4n  case  either  party  sliall  be  aggrieved 
by  the  verdict  of  the  jury  or  the  decision  of  the  justice." 

IV.  The  trapscript,  of  the  justice  shows  that  no  judg- 
ment was  rendered  before  the  justice,  atid  it  is  only  by  his 
return  that  jurisdiction  can  be  shawn;  and  his  return  is  con- 

,  elusive.  Sawson  y.  Adams,  17  Johns.  130;  Starr  v.  TruS" 
iee$  of  Rochester,  6  Wend.  664j  Birdsallw.  Phillips,  17  do. 
466. 

V.  The  cause  did  not  come  into  the  County  Court  by 
appeal)  there  being  nothing  to  appeal  from,  and  no  ap* 
peal  even 'in  form  being  taken,  the  only  inquiry  then,  is, 
whether  the  County  Court  had  jurisdiction  of  it  as  an  origi- 
nal action.  Did  its  adjudication  need  the  aid  of  any  previ- 
ous proceedings  to  be  sustained.  *dllen  v.  Belcher,  Adm'r. 
3  Gilm.  596. 

VI.  The  whole  of  the  proceedings  are  void,  being  coram 
nan  judice.  The  County  Court  could  hold  cognizance  of 
the  cause  only  in  the  manner  provided  by  la^;  and  the  de- 
fect is  not  cured  though  the  parties  appeared  and  proceeded 
to  trial  without  any  objections,  and  though  the  Court  in' fact 
heard,  tried,  and  gave  judgment.  Latham  v.  Edgerton,  9 
Cowen,  227;  Ex  parte  Shethar,  4  do.  640;  Trader  v.  Mc- 
Jfec,  1  Scam.  558;  Coffin,  Ex'r.  v.  Trac^,  3  Caines,  128. 

VII.  It  makes  no  difference  whether  the  Court  be  onre  of 
limited  or  general  jurisdiction,  it  cannot  hold  cognizance  of 
a  cause  without  having  gained  jurisdiction  of  the  persons  of 
the»  defendants  in  the  manp^er  required  by  law.  Bigelow  v. 
Stearns,  19  Johns.  39;  Evans  v.  Pierce,  2  Scam.  469;  9  Cowen, 
2275  2  Tyler,  218;  Bre.  32,  142;  1  Bibb,  262;  Hardin,  96.^ 

VIII.  The  objection  being  to  the  jurisdiction,  it  may  be 
made  at  any  stage  of  the  proceedings.   *2  Tyler,  218^ 
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IX/  The  County  Court  had  no  jurisdiction  of  the  per- 
sons of  the  defendants. 

S.  T.  Logan^  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 
'  Purple,  J."^  The  appellee  in  this  case  brought  an  action 
of  Forcible  Entry  and  Detainer  against  the  appellants,  before 
a  justice  of  the  peace  of  Jo  Daviess  county.  A  jury  was 
summoned  to  try  the  cause  who  disagreed  and  were  dis- 
charged. 

The  attorneys  who  represented  the  respective  parties  be- 
fore the  justice,  then  entered  into  a  written  stipulation  that 
the  cause  should  be  removed  to  tlie  County  Court,  and  there 
tried  in  the  same  jnanner  as  though  a  judgment  had  been 
rendered  by  the  justice,  andean  appeal  taken  therefrom; 
and,  that  np  objection  should  be  taken  in  that^  of  any  other 
Court  to  which  the  said  suit  might  be  removed,  on  account 
of  the  manner  of  its  temoval  into  the  County  Qourt. 

Pursuant  to  this  agreement,  the  justice  sent  up  thetraB'- 
script  of  the  proceedings  before  him,  together  with  the  agree- 
ment, to  the  County  Court.  The  appellants  appeared  and 
moved  to  dismiss  the  proceeding,  alleging,  that  the  Court 
had  no  jurisdiction  of  the  subject  matter  of  the  suit.  This 
motion  was  overruled,  aijd  a  trial  was  had  before  a  jury,  who 
found  a  verdict  for  the  appellee.  The  appellants  mcg^ed  in 
arrest  of  judgment,  which  was  also  overruled  and  judgment 
rendered  on  the  verdict 

The  only  question  in  the  case  is,  whether  the  County 
Court  had  jurisdiction  of  the  subject  matter  of  the  suit,  under 
the  circumstances  before  related. 

The  jurisdiction  of  this  Court,  by  the  law  creating  it,  is 
co-extensive  with  that  of  the  Circuit  Court  within  the  county 
of  Jo  Daviess.     Neither  of  them  have  any  original  jurisdic- 


*WiLSox,  C.  J.  and  Denying,  J.  did  not  sit  in  thii  cm6. 
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tion  in  cases  of  Forcible  Entry  and  Detainer,  and  can  only 
obtain  jurisdiction  by  way  of  appeal  from  the  judgment  of 
a  justice,  in  whom,  originally,  it  is  exclusively  vested.  Bev. 
Stat.  chap.  43,  256.  .  This  case  was  not  removed  into  the 
County  Court  by  appeal. 

If  the  persons  acting  in  the  capacity  of  attorneys  before 
the  justice  of  the  peace  had  competent  authority,  as  attorneys, 
to  bind  their  principals  by  a  contract  made  during  the  pro-» 
gress  of  tlie  trial,  (a  question  which  the  Court  do^s  not  now 
decide),  to  the  same  extent  that  the  principals  might  bind 
themselves;  still,  thi^  cause  would  only  liave  been  pending  in 
the  County  Court  by  the  consent  of  parties,  and  would  have 
occupied  the  same  position,  so. far  as  jurisdiction  is  concerned, 
as  though  no  proceedings  had  ever  been  instituted  before  the 
justice.  With  respect  to  this  action  of  Forcible  Entry  and 
Detainer,  it  is  an  appellate  Court  only.  Consent  of  parties 
cannot  confer  jurisdiction.  The  proceedings  in  thia  case, 
in  the  County  Court,  are  coram  non  judice. 

The  judgment  of  the  County  Court  of  Jo  Daviess  county 
is  reversed,  at  the  costs  of  the  appellee,  both  in  this  Court 
and  in  the  Court  below. 

Judgment  reversed. 


Digitized  by  VjOOQ IC 


136  SUPREME  COURT. 

Hinckley  et  al.  v.  West. 

/  , 

Timothy  Hinckley-  e/o/.,- appellants,  v.  Benjamin  J.  West, 

appellee. 

-g  j3g|  •Sppeal/rom  Si.  Clair.  ^ 

I  Ma  521  • 

Demands  to  be  set  off  most  be  mutual^  and  ^exist  between  the  parties  to  tha 
record. 

In  an  action  of  debiy  the  jury  returned  the  following  verdict,  to  wit:  "We  find 
the  issues  far  the  plaintiff,  and  assess  his  damages  at  one  hundred  and  fifty 
four  dollars.'.'  Jhe  Court  rendered  a  judgment  that  the  plaintiff  recover  the 
penalty  in  the  bond  sued  on  for  his  debt,  to  be  discharged  on  the  payment  of 
the  damages  found  by  the  jury,  and  the  costs:  Held,  that  the  amount  of  the 
debt  was  a  fact  which  the  party  had  the  right  to  have  found  by  the  jury^  and, 
therefore,  that  the  amendment  of  the  Court  was  erroneous. 

Debt,  in  the  St  Clair  Circuit  Court,  brought  by  the  ap- 
pellee against  the   appellants  and   heard  before  the  Hon. 
Gustayus  P.  Koerner  and  a  jury,  at  the  October  term  I8469 
/  when  a  verdict  was  rendered  for  the  plaintiff  for  $164,' in  the 

form  stated  in  the  Opinion  of  the  Court.  The  pleadings, 
&c.  will  also  be  there  found,  so  far  as  was  material' to  the  de- 
termination of  the  case. 

W.  H.  Underwoodj  for  the  appellants. 

I.     The  declaration  was  manifestly  defeative  in  not  alle- 
ging that  the  liabilities  extinguished  by  West  existed  at  the 
time  of  the  making  of  the  bond  sued  upon.     The  contract  of 
Sargent,  the  security,  must  be  strictly  construed  and  not  ex- 
tended by  implication.     Seynolds  v.   Hall^   1    Scam.   36. 
West  would  be  liable  for  debts  contracted  by  the  firm  of  T. 
Hinckley  &  Co.  after  the  bond  was  made  and  the  firm  dis- 
solved unless  the  creditors  of  the  firm  had  notice  of  the 
dissolution.     Story  on  Partnership,  247,  §'^160;  Gow  on  do. 
248. 

n.  The  declaration  has  no  breach  that  Snyder  and  his 
representatives  failed  to  perform  the  condition  or  to  pay  the 
penalty.  2  Chitfy's  PI.  94;  1  do.  366,  370. 

The  demurrer  td  second  plea,  and  replication  to  fourth 
plea  opened  the  whole  record  and  should  have  been  extended 
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to  the  declaration  and  sustained;    Gould's  PI.  il^^y  §  §  36, 
37,  38;  BackmasUr  v.  .Grundy ^  1  Scam.  312.  » 

III.  The  verdict  should  have  found  the  debt.  A  failure 
16  error.  Frazier  v.  Laughlin^  1  Gilm.  347;  Mager  v. 
Hatchinsorij  2  do,  266;  fVilcoxon  v.  Roby^  3  do.  476. 

L.  Triimbully  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

Treat,  J.     This  was  an  action  of  debt  Qommenced  in  t^e 
St.  Clair  Circuit  Court  by  B.  J.  West,  the  appellee,  against 
Hincikley  and  Sargent,  the  appellants. 

The  declarati(9n  was  on  a  writing  obligatory  executed  on 
the  third  of  June,  1839,  by  tbe  appellants  and  A.  W.  Snyder, 
since  deceased,  in  the  penalty  of  $6000;  which,  after  reci- 
ting that  Hinckley  hadipurchased  of  the  appellee  all  his  in- 
terest as  a  partner  in  the  firm  of  T.  Hinckley  &  Co.,  was 
conditioned  to  keep  harmless  and  indemnify  the  appellee 
from  all  liability  for  any  debts  contracted  by  Hinckley  on  ac- 
count of  the  firm. 

The  second  breach  alleged  the  recovery  by  Henry  West 
of  a  judgment  against  the  appellee,  Hinckle)[  and  oae  Pen- 
soneau  on  the  21st  of  April,  1842,  for  $136-37  debt,  and$8a8 
costs,  on  a.  demand  contracted  by  Hinckley  and  existing 
against  the  firm  of  T.  Hinckley  &  Co.  at  the  date  of  the  wri- 
ting obligatory,  and  averred  the  payment  of  the  judgment  by 
the  appellee  on  the  23rd  of  March,  1846. 

Several  other  breaches  were  assigned,  but  as  they  were 
withdrawn  on  the  trial,  it  will  not  be  necessary  to  notice 
them,  or  the  numerous  issues  of  law  and  fact  founded  on 
them. 

Issues  of  fact  were  formed  on  several  pleas  applicable  to 
the  second  breach,  such  as  non  est/actum^  payment,  and  de- 
nial of  liability  on  the  part  of  the  appellants.  The  Court 
s.uatained  a  demurrer  to  a  plea  alleging  in  substaace,  that 
prior  to  the  commencement  of  the  action,  the'appellee  had 
collected  and  received  $1000  from  debts  due  the  firm  of  T. 
Hinckley  &  Co.  at  the  date  of  the  writing  obligatory,  an/l 

vox*.  IV.  \^ 
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^whioh  amount  the  appellants  offered  to  set  off  against  the 
damages  claimed  by  the  appellee. 

The  cause  was  submitted  to  a  jury,  and  a  rer^ict  returned 
as  follows:  ^^We  iind  the  issues  foe  the  plaintiff,  and  assess 
his  damages  at  one  hundred  and  fifty  four  dollars.'' 

The  Court  overruled  motions  for  a  new  trial  and  in  arrest 
of  judgment,  and  rendered  a  judgment  that  the  appellee  rC;- 
cover  of  the  appellant  ;the  sum  of  $6000  for  his  debt,  to  be 
discharged  on  the  payment  of  the  damages  found  by  the  jury, 
and  the  costs. 

Various  errors  are  assigned,  only  two  of  wfiich  need  be 
noticed.  One  of  them  is  as  to  the  validity  of  the  plea  of  set 
off.  The  plea  is  clearly  bad.  It  seeks,  in  an  action  against 
two,  to  set  off  a  debt  dufe  and  owing  from  the  plaintiff  to  one 
of  the  defendants  and  a  third  person  npt  a  party  to  the  suit. 
This  is  not  allowable.  ^Demands  to  be  set  off  must  be  mu- 
tual, and  exist  between^he  parties  to  the  record.  Orzgg  y« 
Phi/lips,  Bre.  107;  Barbour  on  Set  Off,  76;  fF(^(fe  v.  Wash- 
burne,  6  Cowen,  261.  If  the  appellee  has  received  money 
belonging  to  Hinckley  and  his  co-partner,  Pensoneau,  they 
must  join  in  the  action  to  recover  it.  Sargent  has  no  legal 
inj;erest  in  the  xlemand,  and  cannot  therefore  avail  himself  of 
the  benefit  of  it.  It  is  insisted  that  the  demurrer  should 
have  been  carried  back  and  sustained  to  the  (declaration. 
The  declaration  has  been  examined  and,  in  the  opinion  of 
the  Court,  is  not  obnoxious  to  a  general  demurrer. 

The  decision  of  the  Court  refusing  to  arrest  the  judgment 
is  assigned  for  error.  The  decision  was  erroneous.  The 
case  of  .Frazier  v.  Laughlin^  1  Gilm.  347,  is  expressly  in 
point.  The  verdict  was  not  broad  enough.  It  did  not  find 
the  amount,  of  the  debt.  That  is  a  fact  which  a  party  has  . 
the  right  to  have  found  by  a  jury.  The  Court  had  no  au- 
thority to  an^end  the  verdict  by  adding  the  amoemt  of  the 
penalty  of  the  bond  as  the  debt.  We  reverse  the  judgment 
with  much  reluctance,'  for  if  this  error  had  not  intervened^ 
we  should  without  hesitation  affirm  it. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
jind  the  cause  is  reqianded  for  further  proceedings. 

Judgment  reversed^ 
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The   People   op   the   State  op  Illinois,  ex  rel.   Isaac 
CooPEB  v^  The  Public  Officers  of  Gallatin  County. 


Motion  to  dismiss  appeal* 


The  usual  and  correct  practice  on  a  motion  to  dismiss  an  appebl  is,  to  base  tba 
motion  upon  a  certified  copy  of  the  record  of  the  judgment,  &c.  of  the  Cir^ 
cult  Court  appealed  from;  or  a  certificate  of  the  clerk  that  an  appeal  had 
been  allowed  and  perfected.  If  the  Cleik  should  refuse  to  perform  his  duty 
in  these  particulars  on  request  and  an  ofifer  to  pay  the  usual  fees  thereFor, 
the  Supreme  Court  will  dispiiss  the  appeal  upon  motion  and  affidavit  of  th* 
lacts  being  filed.  *  , 


Motion  to  dismiss  an  appeal  from  the  Gallatin  Circuit 
Court,  taken  by  the  Public  Officers  of  Gallatin  county,  on 
the  hearing  of  an  application  for  a  mandamnSy  &c.  beforer 
the  Hon.  William  A.  Denning,  Associate  Justice  of  the  Su- 
preme Court  and  presiding  Judge  of-  the  said  Circuit  Court. 

The  motion  was  founded  upon  the  following  affidavits^ 
which  were  reafd  to  the  Court:  . 

Agidavit  of  Harbin  H.  M.  Butt. 
*^State  of  Illinois,  ?  o  x 

Gallatin  County,    )        '  Before  me  the  undersigned,' 

an  acting  justice  of  the  peace,  in  and  for  said  County,  this 
day  personally  appeared,  Harbin  H.  M.  Butt^who  being  duly  ' 
sworn,  deposes  and  sayS,  that  on  the  second  day  of  De,cem- 
ber  instant,,he  made  a  formal  demand  of  Daniel  P.  "Wilbanks, 
Clerk  of  Ihe  Circuit  Court  of  said  county  of  Gallatin,  for  a 
certified  copy  of  the  record  of  the  suit.  People  ex  relatione 
Isaac  Cooper,  for  a  mandamus  against  the  County  Com- 
missioners of  said  county,  the  Clerk  of  the  Circuit  Court 
thereof,  and  the  other  pubKc  officers  of  the  said  county,  to 
remov.e  their  records  to  Shawneetown^  the  elected  county 
Beat  under  the  late  law  dividing  the  said  county  of  Gallatin, 
and  wherein  the  said  officers  prayed  an  appeal  from  the  de- 
cision of  His  Honor,  Judge  Denning,  which  the  said  Daniel 
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P.  Wilbanks  refused  to  make  out,  although  the  money  was 
tendered  to  said  Daniel  for  the  same. 

(signed,) 
"Subscribed  and  sworn  to  )  Harbin  H.  M.  Butt." 

'before  me,,  this  3d  Dec' 
1847,  at  Shawneetown. 

J.  W.  Norton,  J.  P. 

J9ffidavi£  of  Lloyd  T.  Posey. 
"State  of  Illinois,    )  «  , 

Gallatin  County,     \        '  Before  roe  the  undersigned, 

an  acting  justice  of  the  peace,  in  and  for  said  county,  this 
day  appeared  Lloyd  T.  Posey,  who  being  duly  sworn,  depo- 
ses and^  says,  that  on  or  about  the  23d  day  of  November, 
1847,  he,  as  an  attorney,  requested  Daniel  P.  Wilbanks, 
clerk  of  the  Gallatin  Circuit  Court,  to  make  out  a  certified 
copy  of  the  record,  in  the  case  of  The  People,  ex  relatione 
Isi^ac  Cooper  t;.  Certain  public  officers  of  said  county,  and 
wherein  the  said  officers  had  prayed  an  appeal  from  the 
judgment  of  His  Honor,  Judge  Denning,  to  the  Supreme 
Court  of  Illinois,  and  at  the  same  time  this  deponent  offered 
to  pay  said  clerk  his  usual  fees  for  doing  the  same,  but  re- 
ceived for  answer  from  said  clerk,  that  this  deponent  could 
not  get  such  certified  copy  of  said  record,  because  be' (this 
deponent,)  had  no  right  to  demand  and  have  the  same;  and 
that  he  (said  clerk,)  would  not  make  out  the  same  until  tlie 
1st-  day  of  December,  and  would  then  forward  it  on  to 
Springfield. 

This  deponent  states  that  he  is  a  practising  lawyer,  and 
was  one  of  the  attorneys  who  attended  to  the  prosecution 
of  said  case  in  the  said  Circuit  Court,  and^that  he  applied 
to  the  said  clerk  for  the  said  record,  for  the  purpose  of  dis- 
missing said  appeal  on  behalf  of  the  said  appellee,  in  case 
the  appellants  should  not  file  the  said  record  and  assign 
errors  thereon  in  the  said  Supreme  Court,  on  or  before  the 
third  day  of  the  next  term  thereof,  to  be  commenced  and 
bolden  on  Monday,  the  6th  instant,  but  was  not  able  so  to 
do  by  reason  of  the  said  clerk  fraudulently  and  wickedly 
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withholding  flie.said  record  in  or()er,  as  this  deponent  verily 
'  l)eIieveS)  to  defeat  a  s^fledy  hearing  of  said  cause  in  the  said 
Supreme  Court. 

^  (signed,) 

"Subscribed  and  sworn  to  ^  Lloyd  T.  Posey." 

before  me  this  4th  day  of  > 
December,  1847.  3 

J.  W.  Norton,  J.  P.'^ 
The  motion  was  argued   oh  behalf  of  the  People  by  H. 
Eddy  and  S.  T.  Logan^  and  resisted  by  M,  Brayman  and 
O.  FeierSy  for  the  officers.   . 

The  Opinion  of  the  Court  was  delivered  by 
Wilson,  C.  J.  The  Court  has  considered  the  motion  of 
the  counsel  for  the  plaintiff  to  dismiss  the  appeal  taken  in 
this  case  by  the  defendants,  and  are  satisfied  that  the  motion 
must  prevail,  aiid  the  appeal  be  dismissed.  The.  usual  and 
correct  practice  is,  to  base  a  motion  of  this  kind  upon  a 
certified  copy  of  the  record  of  the  judgment,  &c.  of  the  Cir- 
cuit Court  appealed  from,  or  a  certificate  of  the  clerk  that  ' 
an  appeal  has  been  allowed  and  perfected,  whereby  the  judg- 
ment of  the  Court  below  has  )3een  suspended.  But  the  affi- 
davit shows  that  this  course  could  not  be  adopted  in  this  case, 
because  the  clerk  of  the  Circuit  Court  was  one  of  the  defend- 
ants below,  and  upon  an  application  of  the  counsel  for  the 
plaintiff  to  him  for  a  certified  copy*of  the  record,  he  refused 
•  to  give  it.  The  counsel  was  therefore  forced  to  resort  to 
affidavits,  as  the  only  means  by  which  he  could  show  that 
an  appeal  had  been  taken  and  by  which  he  could  obtain  its 
dismissal.  The  sufficiency  of  these  affidavits,  however,  is 
objected  to,  and  it  is  true  that^the  names  of  all  the  defend- 
ants^are  not  stated,  and  that,  in  other ^espects^  they  are  not 
so  full  or  specific  as  they  might  have  been,  and  as  would  be 
required  by  the  Court  in  ordinary  cases,  but  under  the  cir- 
cumstances of  this  case  we  consider  them  sufficiently  so. 
If  there  is  no  such  case  as  is  alleged,  or  if  no  appeal  has 
been  .taken,  no  injury  can  be  done  to  the  defendants,  nor 
tff'have  they  any  ground  to  object  to  the  motion. 
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The  refusal  of  the  clerk  to  furnish  a  copy  of  the  record 
upoi)  the  application  of  plaintiff 's  counsel,  and  his  offer  to 
pay  for  the  same,  deprived  him  of  the  ^^ecessary  information 
to  make  a  more  specific  statement  of  the  c^se,  and  was  a 
palpable  and  gross  violation  of  the  oiScial  duty  of  rthe  clerk, 
and  one  which,  we  are  constrained  tp  say,  justly  subjects  him 
to  tlie  severe  animadversion  of  the  Circuit  Court,  if  not  to 
removal  from  office.  If  a  clerk  shaW  be  permitted  to  refuse 
to  fu;*nish  a  certified  copy  of  a  record  at  l)is  discretion,  the 
privilege  which  the  law  guaranties  to  each  parly  to  have 
the  decision  of  the  pircuit  Court  reviewed  in  this  Court, 
will  be  wrested  from  him  by  the  unwarrantable  assumption 
of  authority  by  this  officer.  He  was  one  of  the  parties  in 
this  case,  and  to  defeat  the  operation  of  a  judgment  against 
himself  and  others,  he  has  violated  his  official  duty,  and  set 
|it  naught  the  plain  and^  positive  requirements  of  the  law. 
Such  conduct  in  an  officer  of  the  law^,  and  of  the  Court,  can- 
not for  a  iiloment  be  tolerated,  or  suffered  to  pass,  without 
the  expression  of  our  disapprobation  and  censure. 

As  the  names  of  all  the  defendaitts  are  not  disclosed  by 
the 'affidavits,  we  cannot  render  judgment  for  costs  against 
them,  but  we  dismiss  the  appeal  without  costs. 

Appeal  dismi'ssed. 
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appellee. 

Jippealfrom  Madison. 

In  taking  proof  of  the  execution  of  a  deed  by  the  testimony  of  a  subscribing 
witness,  the  bare  statement  by  the  certifying  officer  that  such  person  war 
'^knowa'^  to  said  officer,  is  neither  a  literal  nor  substantial  compliance  with 
the  requisitions  of  the  statute;  nor  is  the  statement  of  the  person  testifying 
as  to  the  executioif  of  the  deed,  the  proof  of  a  "credible  witness"  required 
by  the  statute,  that  such  person  is  a  subscribing  witness  to  the  deed. 

It  is  not  necessary  to  state  in  the  certificate  of  proof  of  a  deed  by  a  competent  and 
credible  witness,  as  required  by  the  statute,  that  such  witness  is  "competent 
and  credible."  Thfe  law  presumes  that  the  officer  complied  with  the  dlrec* 
tions  of  the  statute  by  examining  a  competent  and  credible  witnessi  but  thii 
presumption,  however,  may  be  rebutted  by  proof  to  the  contrary. 

Where,  in  taking  proof  of  the  handwriting  of  grantors  to  a  deed,  the  witnesi 
stated  that  he,  as  agent  of  the  Illinois  Land  Company,  had  frequently  seen, 
and  well  knew  all  the  signatures  of  the  grantors  named  in  the  deed  as  trus* 
tees,  and  of  the  subscribing  witness  as  secretary  of  the  same  Company,  in 
connecf  ion  with  the  transactions  of  slid  Company,  it  was  kddL  to  be  sufficient 
ta  show,  either  that  he  had  seen  them  write,  or  had  seen  (ioeuments  with  their 
names  subscribed  thereunto,  and  recognized  by  them  as  g^uine  in  the  coorsa 
of  business  transactions. 

Proof  that  the  grantof  in  a  deed,  and  the  anbscribing  witnesses  are  deceased,  or 
cannot  be  had,  must  be  made,  preliminary  to  the  examination  of  a  witness  to 
prove  their  handwriting.  In'tbe  absence  of  anything  to  (^e  contrary,  it  will 
be  presumed  that  such  proof  was  made. 

It  is  not  necessary  to  state  in  the  certificate  of  proof  of  a  deed  by  the  testimony 
of  a  subscribing  witness,  that  he  subscribed  his  name  as  such  in  the  nresencsi 
f  and  at  the  request  of  the  grantor.  The  proof  made  by  the  witness,  which  ia 
required  to  be  stated  in  the  certificate  has  reference  to  the  execution  of 
the  deed  by  the  grantor,  and  not  to  the  subscription  of  the  name  of  the  sub- 
scribing witness  thereto  as  such. 

The  description  of  land  b  a  deed  offered  in  evidence,  was  thus:  "A  certain  tract 
of  land  situate  in  Madison  county,  in  the  State  of  Illinois,  to  wit:  The  soiilh 
fractional  half  of  section  No.'33,  T.  5  N.  of  R.  No.  9,  west  of  the  4th  prin- 
cipal meridian."  The  declaration  in  ejectment  described  the  land  in  the 
tame  manner,  except  as  to  the  meridian^  which  was  called  the  third  principal 
meridian.  It  was  objected  that  there  was  a  variance  between  the  declara- 
tion and  proof:  Heli,  that  the  words  in  the  deed,  "the  4th  principal  meri- 
dian," were  surplusage,  Madison  County  being  south  of  that  merWian,  and 
there  being  no  such  land  as  that  described  as  being  west  of  it.' 

Ejectment,  in  the  Madison  Circuit  Court,  brought  by  the 
appellee  against  the  appellants.  ^ 
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The  proceedings  in  the  case  in  the  Circuit  Court,  are 
fully  stated  in  the  Opinion  of  this  Court. 

J.  GUlespitj  and  X.   Trumbull^  for  the  appellants. 

H.   W7  BHlings  Sc  L.  B.  Parsons^  Jr.^  for  the  appellee. 

1.  A  certificate  of  acknowledgment  substantially  comply-  • 
ing  with  tlie  statute  as  to  the  facts  to  be  embodied  therein,  is 

t »'  sufficient.     Vance  v.  Schuyler j  1  Gilm.  163;  Livingston  v- 

Keiielley  Ih.  118. 

2.  The  form  of  a  certificate  is  immaterial,  provided  the 
directions  of  the  Jaw  are  substantially  complied  with.  Jtxck^ 
son  V.  Gumaer^  2  Cowen,  567;  Minis  v.  Bailey^  3  Dana, 
111;  Talbot. y.  Simpson,  Peters'  C.  C.  K.  190;  Brown  v. 
Farroto,  Ohio  Cond.  R.  B09. 

3.  What  shall  be  satisfactory  evidence  that  the'  person 
offering  himself  is  a  subscribing  witness,  is  left  to  the  discre- 
tion of  the  officer.  Jackson  v.  Vickray,  I  Wend.  412; 
Same  v.  Harrow,  11  Johns.  435.  As  to  the  corrject  mean* 
ing  of  "competent  and  credible  witness,"  as  used  in  the 
20th  section  of  the  24th  chapter  of  the  Revised  Statutes, 

•    see  Losee  v.  Losee,  2  HilPs  (N.  Y.)  R.  612. 

4.  Wherever  there  is  a  subscribing  witness  to  the  e^cu- 
tion  of  a  deed,  it  is  not  necessary  to  produce  the  witness  on 
the  tri^l,  unless  he  is' within  the  reach  of  the  process  of  the 
Court.     fFi/ey  v.  Bean,  1  Gilm.  305. 

6.  To  prove  the  handwriting  of  a  person,  any  witness  may 
be  called  who  ^has,  by  sufficient  means,  acquired  such  a 
knowledge  of  the  general  character  of  the  handwriting  of 
the  party  as  will  enable  him  to  swear  to  his  belief  that  the 
handwriting  in  question,  is  the  handwriting  of  that  person. 
2  Stark.  Ev.  372-3.  Such  knowledge  may  be  derived  frOm 
having  seen  the  person  write,  or  from  authentic  papers  re- 
ceived in  the  course  of  business.  TiJford  v.  Knott,  2  Johns. 
'  Ca.  214;  1  Greenl.  Ev.  646,  §577;  Jackson  v.  Phillips^  9 

Cowen,  112;  Fuirber  v.  Hilliardy2New  Hamp.  481;  3  Phil- 
lips'E  v.  1325.      • 
6.     If,  in  the  description  of  an  estate  in  a  deed,  there  are 
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particulars  sufficiently  ascertained  to  designate  the  thing  in« 
tended  to  be  granted,  the  addition  of  circumstances,  false  or 
mistaken,  will  not  frustrate  the  deed.  Jackson  v.  Clark^  7 
Johns.  222;  Same  v.  Booij  18  do.  78-9;  Same  v.  Marshy  6 
Cowen,  283-4. 

7.  The  governing  consideration  in  all  cases  upon  the  con-  * 
struction  of  deeds,  is  to  give  effect  to  the  intention  of  the 
parties,  if  the  words  they  employ  will  admit  of  it.  Jackson 
V.  LoomiSj  18  Johns.  84;  Same  v.  Same,  19  do.  460-61; 
Wbrthinglon  v.  Ht/ii/er,  4  Mass.  196;  Hall  v.  FuUeVf  T 
Verm.  105;  Gates  v.  Lewis,  lb.  613.  ^ Falsa  demonstratio 
non  nocet^'^  when  the  thing  itself  is  certainly  described.  4 
Kent's  Com.  467.  *. 

8.  The  meaning  of  a  deed  and  what  are  the  boundaries, 
are  questions  of  construction  for  the  Court;  where  the  land 
lies,  is  a  question  for  the  jury. '  Hurley  v.  Morgan^  1  Dev. 
&  Batt.  425;  2  U.  S.  Dig.  45,  §  465. 

9.  Where  an  ambiguity  as  to  the  location  and  boundaries 
of  land  exist  on  the  face  of  the  deed,/the  Court  may  al- 
low evidence  dehors  the  grant  to  go  to  the  jury,  and  this  is 
a  proper  matter  for  their  consideration.  Baker  v.  Talbot,  ^ 
6  Monroe;  Dorsey  v.  Hammond,  1  Har.  &  Johns.  201; 
Davis  V.  Batty,  lb.  281;  Thompson  v.  Brown,  lb.  337. 

10.  Where  parol  evidence  is  illegally  admitted  to  explain 
the  description  of  land  granted  in  a  deed,  it  is  no  cause  for 
reversal,  if,  from  the  language  in  the  deed,  the  Court  can  fix 
the  boundaries  without  the  aid  of  such  evidence*  Letcher 
V.  JS/orton,  4  Scam.  679. 

The  Opinion  of  the  Court  was  delivered  by 

Thomas,  J.     This  was  an  action  of  ejectment  brought  by 

plaintiff  below  against  defendants  below,  for  the  recovery  of 

the  south  fractional  half  of  section  33,  in  township  6  north, 

range  9  west  of  the  third  principal  meridian. 

The  plaintiffs  offered  in  evidence  among  other  things, 
1st.    A  deed  from  John  W.  Leavitt,  Charles  F.  Moulton, 

Daniel  Low,  David*  H.  Nevins,  John  N.  Gossler,  Joseph  L. 

VOL.    IV.  19 
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Joseph,  Samuel  S.  Lewis,  Amos  Binney,  James  C.  Dunn, 
Lemuel  Lamb,  Joseph  Swift,  Charles  Atwater,  and  James 
B.  Danforth,  to  Lemuel  Lamb  and  Thomas  Dunlap;  which  . 
was  objected  to  on  account  of  the  insuffiaiency  of  the  proofs 
and  acknowledgments,  but  the  objection  was  overruled,  to 
wliich  defendant  excepted/ 

Plaintiff  also  offered  a  deed  from  said  Lamb  and  Dnnlap 
to  David  H.  Nevins  and  John  Alstyne^,  which  was  objected 
to  on  account  of  the  insufficiency  of  the  acknowledgment 
thereto,  and  proof  thereof,  buj  the  same  was  overruled,  to 
which  defendants  excepted. 

Plaintiff  then  offered  a  deed  from  Henry  Winsor,  assignee 
of  the  estate  of  Samuel  S.  Lewis  to  Albert  Tebbetts,  which 
was  objected  to  on  account  of  a  misdescription  of  the  land; 
whereupon  plaintiff  offered  a  witness  to  prove  that  he  knew 
the  south  fractional  half  of  section  33,  township  5  north,  range 
9  west,  in  Madison  county,  Illinois,  and  that  was  the  land  in 
question,  and  that  it  was  west  of  the  third  principal  meridian, 
and  that  there  were  no  lands  in  Madison  county  west  of  the 
fpurth  principal  meridian.  To  the  introduction  of  tliis  proof 
defendants  objected,  but  tite  testimony  was  allowed  and  the 
witness  swore  as  above  stated,  to  which  defendants  objected. 

The  plaintiff  offered  another  deed  from  Henry  Winsor  to 
Albert  Tebbetts,  which  was  objected  to,  and  the  objection 
sustained,  to  which  the  plaintiff  excepted.  The  jury  found 
ll-13ths  of  the  land  in  question  to  be  in  the  plaintiff,  and  the 
defendants  moved  the  Court  for  a  new  trial,  which  was  over- 
rulcd^and  judgment  accordingly,  and  defendants  excepted. 

The  parties  bring  the  cause  into  this  Court,  in  the  shape  of 
an  agreed  case,  upon  portions  of  ^  the  record.  It  is  admitted 
that  plaintiff  would  have  failed  in  making  out  his  title,  if 
either  of  the  deeds  above  set  forth,  offered  by  the  plaintiff, 
objected  to  by  defendants,  and  allowed  to  be  read  to  the  jury, 
had  been  excluded  by  the  Court,  or  if  the  testimony  of  the 
said  witness  to  identify  the  land  in  question  had  been  exclud- 
ed, unless  the*Supreme  Court  should  be  of  the  opinion  that 
the  second  deed  from  Winsor  to  Tebbetts,  and  rejected  by 
the  Court,  was  improperly  rejected,  in  which  event,  the  judg- 
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ment  below  is  not  to  be  reversed  on  account  fef  any  defect 
in  the  deed  fi*om  Winsor  to  Tebbetts  admitted  by  the  Court. 

I.  The  first  mentioned  deec}  purports  to  have  been  exe- 
cuted by  all  the  several  grantors  named  in  it,  in  proper  per- 
son, except  Charles  F.  Moulton,  in  whose  name  it  appears 
to  have  been  executed  by  David  H.  Nevins,  as  attorney  in 
fact.  The  name  of  F.  Taylor  is  subscribed  to  said  deed  as  a 
subscribing  witness,  and  that  of  J.  Tillson  Jr.  also  as  to  the 
signature  of  J.  C.  Dunn. 

There  are  attached  to  the  said  deed  eight  several  qertifi- 
cates  of  proof  of  the  execution  thereof  by  one  or  more  of  the 
several  grantors  named  in  it.  The  defendants  admitting  the 
sufficiency  of'one  of  said  certificates,  (to  wit,  the  fifth  in  the 
order  in  which  they  were  takeii,)  to  prove  the  execution  of 
the  said  deed  by  the  grantor  Dunn,  denies  Ahat  the  signature 
of  the  remaining  grantors,  or  any  of  them,  are  Aown  by  any 
of  the  remaining  certificates  to  have  been  legally  proved.    • 

Ist.  The  insufficiency  of  the  first  ceftificate  is  admitted 
by  the  plaintiff  as  showing  only  an  acknowledgment  of  the 
professed  agent  of  Charles  F.  Moulton,  of  his  execution  of 
the  deed  in  the  name,  of  the  said  Moulton,  without  the  exhi- 
bition of  any  evidence  of  his  authority  to  represent  him  in 
that  beMf. 

2d.     The  second  certificate  is  in  the  words  and  figures  fol- 
lowing to  wit: 
"State  of  New  York,  >  ^        ^ 

King's  County. '  )  Be  it  remembered  that  on  the  S6th 
day  of  August,  in  the  year  of  our  Lord  eighteen  hundred  and 
thirty  eight,  personally  appeared  before  me,  Frederick  Tay- 
lor to  me  known, 'who  being  by  me  duly  sworn  did  depose 
and  say,  that  he  resides  in  the  city  of  Philadelphia,  and  that 
the  within  named  individuals,  that  is  to  say  John  W.  Leavitt, 
Lemuel  Lamb  and  Charles  Atwater,  David  H.  Nevins  to  him 
'  known,  as  the  attorney  of  Charles  F.  Moulton,  Daniel  Low, 
David  H.  Nevins,  John  H.  Gossler,  Joseph  L.  Joseph,  Sam- 
uel S.  Lewis,  Amos  Binney,  Joseph  Swift,  and  James  B.Dan- 
forth  known  to  him  to  be  the  same  persons  whose  signatures 
are  annexed  to  the  within  instrument  severally  and  respect- 
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.  ively  signed  ^heir  names  to  said  instrument,  and  duly  ac- 
knowledged the  execution  thereof,  for  the, uses  and  purposes 
therein  expressed,  and  that  he  became  a  subscribing  wit- 
ness to  said  execution.'' 

"In  testimony  whereof,  &c. 
[l.  8.]  (signed)         John  Smalley, 

Notary,  Public." 

The  law  prescribing  the  mode  of  authenticating  deeds  by 
the  testimQny  of  subscribing  witnessesx  is  as  follows:  "And 
on  taking  proof  of  any  deed,  or  instrument  of  writing  by  the 
testimony  of  any  subscribing  witness,  the  judge  or  oijicer 
shall  ascertain  that  the  persop  who  offers  to  prove  the  same, 
is  a  subscribing  witness  either  from  his  own  knowledge  or 
from  the  testimony  of  a  credible  witness,  and  if  it  shall  ap- 
pear from  the  t^^timony  of  such  subscribing  witness,  that 
the  person,  whose  name  appears  subscribed  to  such  deed  or 
writing  is  the  real  person  who  executed  the  same,  and  that 
the  witness  subscribed  his  name  as  such,  in  his  presence  and 
at  his  request,  th4  judge  or  officer  shall  grant  a  certificate 
stating  that  the  person  testifying  as  subscribing  witness,  was 
personally  known  to  him  to  be  the  person  whose  name  ap- 
pears subscribed  to  said  deed,  as  a  witness  of  ttie  execution 
thereof,  or  that  he  was  proved  to  be  such  by  a  credible  wit- 
ness, naming  him,  and  stating  the  proof  made  by^him,''  &c. 
Revised  Statutes,  ch.  XXIV,  §  20. 

The  certificate  under  consideration  is  wholly  defective, 
in  this,  that  it  contains  no  .statement  of  the  identity  of  the 
person  testifying  as  to  the  execution  of  the  said  deed,  with 
him  whose  name  is  thereunto  subscribed  as  a  witness,  either 
upon  the  knowledge  of  {he  o&icer  taking  the  proof,  or  the 
testimony  of  a  credible  witness.  The  bare  statement  that 
such  person  was  known  to  said  officer,  is  neither  a  literal, 
nor  substantial  compliance  with  the  requisition  of  the  stat- 
ute in  that  behalf.  Nor  is  the  statement  of  the  person  tes- 
tifying as  to  the  execution  of  the  deed,  the  proof  of  a  cred- 
ible witness,  required  by  the  statute,"that  such  person  is  a 
subscribing  witness  to  the  deed. 

Sd.    The  third  certificate  shows  the  proof  of  the  execu- 
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Hon  of  the  aforesaid  deed  by  James  C.  Dunn,  one  of  the 
grantors  named  in  it,  by  the  testimony  of  John  Tillson  Jr.  as 
a  subscribing  witness  of  the  execution  of  said  deed  by  thi0. 
said  Dunn,  but  -the  necessity  of  its  examination  is  superse- 
ded by  the  admission  of  the  defendant's  counsel  that  the  fifth 
certificate,  showing  the  same  proof  by  the  same  witness,  is 
guffici«ntf 

The  remaining  certificates  are  intended  to  show  proof  by 
pei:sons  other  than  the  subscribing  witnesses  to  said  deed,  of 
its  execution  by  one  or  more  of  the  grantors  named  therein. 
The  view  taken  of  one  of  said  certificates,  viz:  the  sixth, 
which  has  reference  to  the  execution  of  the  said  deed  by  all 
of  the  grantors  named  iii  it,  except  Charles  F.  Moulton,  will 
render  the  expression  of  an  opinion  as  tcfthe  sufficiency  of 
any  of  the  others  unnecessary. 

6th.     That  certificate  is  as  follows,  to  wit: 

"State  of  Illinois,    )  Be  it  remembered,  that  on  this 

Adams  County.  )  '  21at  day  of  October,  A.  D.  1846, 
came  before  me,  John  Tillson  Jr.,  to  me  personally  known, 
and  who  being  by  me  sworn,  did  depose  and  say,  that  he  was 
personally  acquainted  with  John  W.  Leavitt,  Daniel  Low, 
David  H.  Nevins,  Lemuel  Lamb,  John  N.  Gossler,  Amos  Bin- 
^  nep,  Joseph  L.  Joseph,  Samuel  S.  Lewis,  James  C.  Dunn, 
Joseph  Swift,  Charles  Atwater,  James  B.  Danfortb,  and 
Frederick  Taylor,  whose  names  appear  subscribed  to  the 
foregoing  deed,  as  grantors  and  attesting  witness.  That 
neither  of  said  individuals  now  reside,  or  ever  have  resided 
in  the  State  of  Illinois,  but  that  all  of  whom,  as  deponent 
verily  believes,  who  are  not  dead,  except  Frederick  Taylor 
whose  residence,  if  in  the  United  States,  is  -unknown  to  his 
acquaintances,  nowreside  either  in  the  States  of  Massachu- 
setts, Connecticut,  New  York,  or  Pennsylvania.  That  said 
deponent  well  knew  their  signatures.  That  all  of  said  named 
individuals,  except  Frederick  Taylor,  were  the  trustees 
of  the  Illinois  Land  Company,  of  which  deponent  was  the 
agent,  and  said  Taylor  the  Secretf^ry:  and  in  connection 
with  the  transactions  of  which  company,  said  deponent  had 
Jrequently  seen,  and  well  knew  all  the  signatures  of  the  said  in- 
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dividuals}  that  said  deponent  verily'  believed  each  and  all 
the  names  of  said  individuals  were  thereunto  subscribed 
by  themselves."  i 

"In  testimony  whereof,  &c. 

[l.  s.]  (signed)        Peter  Lott,  Clerk, 

By  George  W.  Leech,  deputy.^ 
The  provision  of  law  in  pursuance  of  which  this  proof  was 
taken,  is  Tound  in  the  conclusion  of  sec.  20,  chap.  XXIV. 
of  the  Rev.  Stat,  of  1846,  on  page  107,  and  is  in  the  fol-- 
lowing  words,  to  wit:  "And  whe»e  any  grantor  or  person,  ex- 
ecuting such  deed  or  writing,  and  the  subscribing  witnesses 
are  deceased,  or  cannot  be  had,  the  judge  or  officer  as  afore- 
said, may  take  proof ^  of  the  handwriting  of  such  deceased 
party,  and  subscribing  witness  or  witnesses  (if  any,)  and  the 
examination  of  a  competent  and  credible  witness,  who  shall 
state  on  oath  or  affirmation,  that  he  personally  knew  the 
person  whose  handwriting  he  is  called  to  prove,  and  well 
knew  his  signature  (staling  his  means  of  knowledge,)  and 
tlj^at  he  believes  the  name  of  such  person  subscribed  to  such 
deed  or  writing  as  party  or  witness  (as  the  case  may  be,) 
was  thereto  subscribed  by  such  person;  and  when  the  hand- 
writing of  the  gtantor  or  person,  executing  such  deed  or  wri- 
ting,  and  of  one  subscribing  witness  (if  any  there  be,)  shall  , 
have  been  proved  as  aforesaid,  the  judge  or  officer  shall  grant 
•  a  fcertiftcate  thereof  stating  the  proof  aforesaid." 

It  is  objected,  firsi^  that  the  officer  taking  the  proof  of  the 
handwriting  of  the  grantors  named  in  the  deed  under  consid- 
eration, does  not  in  this  certificate  state  that  John  Tillson 
Jr.,  the  person  by  whom  such  proof  was  made,  was  a  com- 
petent and  credible  witness;  and  second^  that  the  said  Tillson's 
means  of  knowledge  of  the  handwriting  of  the  person  named 
as  grantors  in  and  subscribing  witness  to  said  deed,  as  sta- 
ted in  said  certificate,  were  wholly  insufficient  to  entitle  him 
to  prove  by  the  statement  of  his  belief,  "that  the  names  of 
such  persons  subscribed  to  said  deed,"  as  grantors  and  wit- 
ness, "were  thereto  subscribed  by  such  persons." 

The  first  of  these  objections  is  manifestly  untenable.  -  Al- 
though the  law  authorizes  the  officer  to  take  the  evidence 
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of  (^competent  and  credible  witnesses"  only  in  proof  of  the 
execution  of  deeds,  and  to  state  the  proof  made  by  such  wit* 
nesses  in  his  certificate,  yet  it  does  not  require  him  to  cer*. 
tify  that  any  such  witnesses  are  ^'competent  and  credible.'* 
The  law  is  in  that  respect  directory  to  the  officer,  and* it 
will  be  presumed  that  he  has  obeyed  its  behests.  That  pre- 
sumption, it  is  true, .  may  be  rebutted  by  proof  that  the 
witness  proving  a  deed  in  any  case,  was  not  competent  nor 
credible,«and  the  validity  of  the  proof  made  by  him  be  thus 
destroyed;  until  then  it  will  suffice. 

The  second  objection  is  also  considered  by  a  majority  of 
the  Court,  as  inoperative  to  impair  the  validity  of  the  certifi- 
cate. 

^The  statement  of  the  witness  that  he,  as  agent  of  the  Illi- 
nois Land  Company,  had  frequently  seen,  and  well  knew  all 
the  signatures  of  the  grantors  named  in  said  deed  as  trustees, 
and  of  the  subscribing  witness  aa  secretary  of  the  same  com- 
pany, in  connection  with  the  transactions  of  said  company, 
is  deemed  sufficient  to  show  either  that  he  had  seen  such 
persons  write,  or  had  seen  documents  with  their  names  sub- 
scribed thereto,  and  recognized  by  them  a^  genuine,  in  the 
course  of  business  transactions. 

In  holding  this  certificate  sufficient  we  are  not  to  be  un- 
derstood as  dispensing  with  the  proof  necessary  to  lay  the 
foundation  for  receiving  proof  of  a  deed  by  any  other  than  a 
subscribing  witness  thereto,  when,  as  in  this  case,  it  appears 
that  the  deed  was  attested  by  a  subscribing  witness. 

Such  foundation  can  only  be  laid  by  satisfactory  proof,  in 
the  language  of  the  law,  "that  the  grantor  or  person  execu- 
ting such  deed  or  writing,  and  the  subscribing  witnesses  are 
deceased,  or, cannot  be  had,"  (Rev.  Stat.  ch.  XXIV,  §  20;) 
and  the  requisition  of  the  law  in  that  bdhalf  is  not  complied 
with,by  a  statement  of  the  officer  in  his  certificate  of  the  proof 
made  by  the  witness,  that  he  swore  to  the  death  or  absence 
of  the  grantor  and  subscribing  witness. 

That  proof  is  to  be  made  to  the  Court  preliminary  to  offer- 
ing the  proof  of  the  deed  for  its  adjudication,  and  must  be 
'  made  by  matter  aliunde  the  certificate.      In  the  absence  of 
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anything  showing  that  it  was  not  so,  it  will  be  presumed, 
that  this  requisite  preliminary  proof  was  in  this  case  made.  ^ 
11.  The  certificate  of  the  proof  of  the  exectition  of  the 
second  deed  offered, in  evidence  by  th^  plaintiff,  is  in  the 
words  and  figures  following,  to  wit: 

"State  of  Pennsylvania, 
City  and  County  of  Philadelphia. 

On  the  9th  day  of  September,  A.  D.  1842,  personally  came 
before  me,  Frederick  Taylor,  a  subscribing  witness  to  the 
within  indenture,  with  whom  I  am  personally  acquainted, 
who,  being  by  me  duly  sworn,  did  depose  and  say,  that  he 
resides  in  the  said  city;  that  he  knew  Thomas  Dunlap,  and 
Lemuel  Lamb,*  the  persons  described  in,  and  who  executed 
the  within  indenture;  that  they  acknowledged  they  executed 
the  same  for  the- uses,  purposes  and  considerations  therein 
mentioned,  and  that  the  said  Frederick  Taylor  subscribed 
his  name  as  aVilness.  thereto." 

•  "In  testimony  whereof,  &c." 

[Seal.]  (signed)  * 

"Edward  Hurst,  Not.  Pub." 

The  objections  to  this  certificate  urged  by  the  defendants, 
counsel,  are  firstj  that  it  does  not  state  that  the  officer 
taking  the  proof  of  the  deed,  "ascertained"  before  grant- 
ing his  certificate,  that  the  person  who  offered  to  prove  the 
said  deed,  wa$  a  subscribing  witness,  either  from  his  own 
knowledge,  or  from  the  testimony  of  <^a  credible  witness" 
as  required  by  law,  and  second^  that  it  does  not  state  ^'that 
it  appeared  from  the  testimony  of  such  subscribing  witness, 
that  the  said  witness  subscribed  his  name  as  such,  in  the 
presence  and  at  the  request"  of  the  grantor  named  in  the 
deed. 

I  consider  the  first  of  these  objections  entirely  groundless. 
The  officer  in  his  certificate  describes  the  witness  who 
proved  the  deed  as  "Frederick  Taylor,  a  subscribing  witness 
to  the  within  indenture,  with  whom  I  am  personally  acquaint- 
ed;" and  that  I  consider  as  amounting  virtually  to  a  state- 
ment that  the  officer,  of  his  own  knowledge,  knew  the  said 
Frederick  Taylor  to  be  a  subscribing  witness  to  said  deed. 
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As  to  the  other  objection,  it  is  the  opinion  of  a  majority  of 
the  Court  that  it,  al^o,  is  unsound.  It  is  considered  that  al- 
though it  must  "appear  from  the  testimony  of  a  subscribiug 
witness,  that  he  had  subscribed  his  name  as  such  in  the  pres- 
ence, and  at  the  request  of  the  grantor,  before  the  officer 
pan  grant  his  certificate,  that  nevertheless,  that  fact  need 
not  be  stated  in/the  certificate;  that  "the  proof  made  by 
the  witness,"  which  the  law  requires  should  be  stated  in  the 
certificate,  has  reference  to  the  execution  of  the  deed  by  the 
grantofs,  and  not  the  subscription  of  the  name  of  the  sub- 
bribing  witness  thereto  as  such. 

In  this  view  of  the  subject,  the  CotirUiLU^iMtaHiil^^dmit* 
ting  said  second  deed.     The  objectL 
deed,  being  the  first  offered  by  him 
Winsor  to  him,  is  two-fold,  viz: 

1st.     ThM  it  misdescribes  the  land 

2d.     That  it  was  not  sufficiently  p] 
ecuted  by  the  grantor  named  in  it. 

1st.  The  description  of  the  land,  as  foun(Wn  the  deed, 
is  "a  certain  tract  of  land  situate  in  Madison  county,  in  the 
State  of  Illinois,  to  wit:  the  south  fractional  half  of  section  No. 
33,  T.  6  N.  of  R.  No.  9  west  of  the  4th  principal  meridian." 
The  description  in  the  plaintifi^'s  declaration  is  in  h\l  respects 
the  same,  except  as  to  the  meridian  west  of  which  the  land 
is  described  as.lyingj  that  named  in  the  said  declaration  be- . 
ing  the  3d  principal  meridian.  The  variance  in  this  re- 
spect between  the  allegation  of  the  declaration,  and  the  deed 
offered  in  evidence  to  support  it,  should  operate  to  render 
the  latter  inadmissible  for  irrelevancy,  unless  the  words  "of 
the  4th  principal  meridian,"  used  in  it,  may  be  rejected  as 
surplusage.  It  is  assumed  by  the  plaintiff* 's  counsel  that  they 
may  be.  He  insists  that  the  description  of  the  land  as  being- 
in  a  certain  section,  township  and  range  west,  and  in  Madi- 
son county,  gave  to  it  a  certain  and  definite  locality  in  that 
county,  without  reference  to  the  particular  meridian  west  of 
the  range  in  which  it  was  situated,  lay;  that  the  law  would 
intend  that  such  meridian  was  that  nearest  said  county  on 
the  east;  and  hence  the  deduction  is  drawn  by  him,  that 
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any  reference  to  the  meridian  being  unnecessary  for  perfect- 
ing the  description  of  the  land,  shouldji  therefore,  if  incon- 
sistent with  the  description  made  without  it,  be  rejected  as 
surplusage. 

The  premises  assumed  by  him  are  undoubtedly  correct, 
but  the  conclusion  drawn  therefrom  is  not  necessarily  so. 
It  may  be  premised  as  well  of  the  county  as  of  the  meridian, 
that  the  latter  being  described,  no  description  of  the  former 
i^  necessary,  and  then  by  the  3ame  process  of  reasoning,  if  the 
two  were  contradictory  of  each  other,  it  might  be  rejected. 

But' the  necessity  of  the  rejection  of  either  of  these  terms 
^  of  description,*  where  both  are  used,  can  in  no  case  exist  if 

they  be  compatible  with  each  other.  In  such  case  they  add 
to,  rather  than  diminish  the  certainty  of  the  description  in 
so  far,  as  they  express  what  in  case  of  omission  to  define 
the  meridian,  the  law  implies*  But  where  the  terms  are  in- 
consistent and  contradictory  of  one  another,  and  the  use  of 
both  destroys  the  certainty  of  description  found  m  the  use  of 
X  dTt&  -*  either  one  or  the  ather,ifboth'beuse^must  be  rejected,  or  the 
deed  be  inoperative.  As  in  this  case,  if  the  land  described  as 
being  in  Madison  county,  had  been  also  described  as  being 
not  in  T.  5,  but  in  T.  4  N.  of  R.  9  west  of  the  4th  principal 
meridian,  its  locality  would  have  been  fixed  iji  Hancock 
county,  and  thus  inconsistency  between  the  two  terms  of  des- 
cription used,  would  have  resulted  rendering  the  rejection 
of  one  or  the  other  necessary  to  give  effect  to  the  deed. 

In  such  case  the  description  by  the  meridian  as  being  a  rel- 
ative mete  or  bound  fixed  by  law  for  purposes  of  the  descrip- 
tion of  land,  and  free  from  the  liability  to  change  to  which 
county  lines  are  constantly  subjected,  would  be  retained  in 
preference  to  that. by  the  county.  Bnt  in  this  instance  no 
'  such  conflict  arises.  The  fourth  principal  meridian,  it  is  true, 
does  not  extend  as  far  south  as  Madison  county,  and  there- 
fore no  lands  lying  in  that  county  are  properly  described  as 
lying  west  of  that  meridian;  but  it  is  on  the  other  hand  equal-  - 
ly  true  that  there  is  no  such  tract  of  land  in  the  State  of  Illi- 
nois as  section  No.  33,  in  township  No.  6  north  of  range  No. 
nine  west  of  the  fourth  principal  meridian.    The  reference 
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to  that  meridian  is  consequently  as  unmeaning  as  if  made  to 
a  meridian  having  no  existence  in  the  State^-as  the  tenth  for 
instance,  and  its  effect  is  inoperative  to  disturb  the  certainty 
of  the  description  existing  without  it,  and,  upon  the  maxim  of 
viile^per  inutile  non  viiiatur^  must  boi rejected  as  surplusage. 
Thus  the  description  being  left  as  if  no  meridian  had  been  re- 
ferred to,  corresponds  with  that  in  the  declaration,  as  the 
law  fixes  the  third  principal  meridian  as  that  west  of  which 
the  land  being  in  range  nine,  and  in  M^adison  county,  neces- 
sarily must  be. 

Had  the  reference  to  the  fourth  principal  meridian  indica-. 
ted  a  tract  of  land  lying  in  the  State  of  Illinois,  but  out  of  the 
county  of  Madison,  and  thus  rendered  the  description  un- 
certain, parol  evidence  would  have  been  as  well  inadmissi- 
ble, as  inadequate,  either  to  relieve  from  such  uncertainty, 
or  to  indicate  which  of  the  contradictory  terms  of  descrip- 
tion should  be  rejected.  But  the  parol  evidence  heard  upon 
the  trial  in  explanation  of  the  meaning  and  operation  of  the 
deed  in  question,  although  uncalled  for  and  improper,  was 
nevertheless  without  effect  upon  the  result.  It  amounted  to 
no  more  than  the  Court  already  judicially  knew,  thatno  lands 
in  Madison  county  lay  west  of  the  fourth  principal  meridian* 
Its  introduction,  consequently,  did  not  prejudice  the  defend- 
ants. "^ 

2d.  Of  the  sufficiency  of  the  atithentication  of  this  deed 
there  can  be  no  doubt.  The' acknowledgment  of  the  grantor 
is  made  before  a  justice  of  the  peace  of  the  county  of  Suffolk, 
in  the  State  of  Massachusetts,  and  his  certificate  is  accom- 
panied by  that  of  the  ^^clerk  of  a  Court  of  record,  to  wit,  of 
the  Court  of  Common  Pleas  within  und  for  said  county  and 
State,  under  his  hand  and  the  seal  of  said  Court,"  that  the 
said  <^deed  was  executed  and  acknowledged  in  conformity 
with  the  laws  of  such  State,"  as  required  by  the  statute  in 
such  case  made  and  provided.     Rev.  Stat.  XXIY,  §16, 

There  being  no  error  in  the  opinion  of  the  Circuit  Court 
in  admitting  any  of  the  several  deeds  referred  to  in  evidence, 
its  judgment  is  affirmed  with  costs. 

Judgment  affirmed. 
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Young  v.  Campbell  et  al. 

Alexander  Toung,  Sheriff,  &c.  plaintiff  in  error,  v.  Ben- 
4AMIN  H.  Campbell  et  al.j  defendants  in  error. 

Motion  to  dismiss  a  Writ  of  Error. 

Where  a  party  in  interest  in  a  bond  taken  from  the  defendants  in  an  attachment 
suit,  usually  called  a  forthcoming  bond,  caused  a  suit  thereon  to  be  brought 
in  the  name  of  the  sheriff  to  whom  the  bond  was  executed,  without  his  knowl- 
edge or  consent,  and  afterwards  sued  out  a  writ  of  error  in  his  name,  the  Su- 
preme Court  ordered  that  the  writ  be  dismissed  unless  indemnity  was  given 
to  tlie  sheriff  against  all  costs  that  might  accrue  on  the  writ  of  error,  by  a  day 
\  stated.^ 

Motion  to  dismiss  a  writ  of  error.  In  this  case,  Alexan- 
der Young,  named  as  plaintiff  in  error  in  the  above  suit,  filed 
the, following  affidavit: 

''State  of  Illinois,    ) 

Jo  Daviess  County.  ^  Alexander  Young  being  duly  sworn, 
states  that  he  was  formerly  sheriff  of  Jo  Daviess  county  and 
is  the  plaintiff  in  error  in  the  suit  which  he  understands  is  now 
pending  in  the  Supreme  Court  of  Illinois,  entitled  Alexander 
Young,  sheriff,  &c.  t).  Benjamin  H.  Campbell  and  William 
Hempstead,  impleaded,  &c.  which  writ  is  taken  up  from  the 
Circuit  Court  of  Jo  Daviess  county.  That  he  never  author- 
ized or  instructed  the^aid  suit  to  be  brought,  and  never  knew 
that  there  was  such  a  suit  brought  or  pending  in  the  Circuit 
Court  of  Jo  Daviess  county  until  after  judgment  for  costs 
was  rendered  against  him  in  the  said  Circuit  Court.  That 
upon  an  inspection  of  the  papers  in  the  cause  he  finds  that  it 
was  a  suit  brought  in  his  name  in  the  Circuit  Court  of  said 
county,  on  the  8th  day  of  October,  A.  D.  1846,  by  Messrs. 
Pratt  &  Higgins,  attorneys  at  law,  founded,  as  it  appears  by 
the  declaration  filed  on  that  day,  on  a  certain  writing  oblig- 
atory given  by  the  defendants  to  this  affiant,  while  he  was 
acting  as  sheriff  of  Jo  Daviess  county,  and  to  his  successors 
in  office,  said  bond  bearing  date,  August  7th,  1843. 

This  affiant  further  states,  that  he  has  not  beea  sheriff  of 
Jo  Daviess  county  since  some  time  in  April  or  May,  A.  D. 
1845,  having  at  that  time  resigned  the  said  office  of  Sheriff. 
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He  further  states  that  at  the  time  the  said  suit  was  brought 
in  the'  Circuit  Court  of  Jo  Daviess  county  and  long  before,  he 
was  a  resident  of  Jo  Daviess  county,  living  but  a  short  dis- 
taofte  from  G^ena;  and  he  was  in  the  habit  of  almost  daily 
visiting  Galena,  and  that  he  frequently  and  repeatedly  saw 
the  attorneys  of  the  plaintiffs  about  the  time  the  suit  was 
brought,  and  for  many  months  before,  and  he  would  willing- 
ly and  cheerfully,  at  any  time,  upon  request,  have  assigned 
the  said  i^riting  obligatpry  to  the  original  plaintiff  in  the  at- 
tachment suit,  (Hugh  F.  Laird,)  who  is  now  living  and  re- 
siding but  a  few  miles  from  Galena,  but  no  application  has 
ever  been  made  to  him  by  any  person  whatsoever,  to  assign 
the  said  bond. 

He  states,  also,  that  Mr.  Pratt  was  employed  in  the  said 
original  suit  of  attachment  of  Laird  v.  Thayer,  for  the  plain- 
tiff long  before  its  final  determination  and  when  judgment 
was  finally  rendered.  He  has  recently  learned,  very  much 
to  his  surprise,  that  Mr.  Pratt  has  taken  the  case  up  to  the 
Supreme  Court  of  the  State,  which  has  been  done  without 
his  knowledge  and  against  his  wishes,  and  he  therefore  a^ks 
that  the  case  be  dismissed. 

He  adds,  in  conclusion,  that  having  long  been  out  of  ofiice, 
«nd  there  being  a  sheriff  of  Jo  Daviess  county,  duly  elected 
and  qualified,  when  this  suit,  now  pending  in  the  Supreme 
Court,  was  brought  in  the  Circuit  Court;  and  having  no  in^ 
terest  whatsoever  in  the  matter,  he  cannot  comprehend  by 
what  right,  or  under  what  necessity,  his  name  has  been  used 
in  the  circumstances  of  this  case,  without  his  authority  or 
knowledge,  and  contrary  to  his  wishes, 
(signed) 

AleVr  Young." 

^^Swom  to  and  subscribed  before  me,  this  18th  day  of  De- 
cember, A.  D.  1847,  as  witness  my  hand  and  the  seal  of  the 
^  Circuit  Court  of  Jo  Daviess  county,  Illinois. 
Attest, 
[Seal]  ^  Wm.  H.  Bradley,  Clerk." 

^  The  original  writ  in  this  case  commanded  the  defendants^ 
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to  answer  <*Alexander  Young,  sheriff,  &c."  The  declara- 
tion commenced  in  these  words:  ^^Alexander  Toung,  sherifi^ 
&c.  who  sues  for  the  use  of——."  The  defendants  de- 
murred to  the  declaration,  and  the  demurrer  was  sustained 
by  the  Court  below.  The  plaintiff,  by  his  attoYney,  excepted, 
and  electing  to  abide  by  the  demurrer,  the  defendants  moved 
for  judgment  thereon,  when  a  judgment  was  rendered  against 
the  plaintiff  for  costs. 

A  writ  of  error  was  sued  out  as  aforesaid.  The  motion  in 
this  Court  was  argued  ex  parte  by 

C  Oilman  y  for  the  plaintiff  in  error,  who  contended  that 
the  writ  should  be  dismissed,  ^r^/,  because  it  was  sued  out 
without  his  Icnowledge  and  consent,  and  secondly^  because 
the  statute  did  not  authorize  a  suit  upon  such  an  instrument. 

He  contended  that  the  case  was  not  to  be  regarded  in  the 
same  light  as  a  suit  upon  a  replevin  bond.  In  the  latter  case, 
on  condition  broken,  'Hhe  sheriff,  or  plaintiff,  in  the  name  of 
the  sheriff  to  his  own  t/*c,"  may  bring  suit.  Rev.  Stat.  ch. 
88»  §  ^i  P*  ^3^*  I^  cases  like  the  present,  the  sheriff  is  re- 
quired to  return  the  bond  to  the  Court  in  which  suit  is  brought, 
on  the  first  day  of  the  term  to  whijch  the  attachment  is  re- 
turnable. He  is  then  to  assign  the  bond  to  the  plaintiff  in 
the  attachment,  &c.  when  the  latter  <<may  bring  a  suit  in  his 
own  name  thereupon.*'  The  plaintiff  may  object  to  the  suf- 
ficiency of  the  bond,  and  if  he  does  not,  the  sheriff  is  no  long- 
er interested,  and  suit  can  only  be  brought  in  the  name  of  the 
plaintiff.    Rev.  Stat.  ch.  9,  §§  9,  10. 

Admitting,  however,  for  the  sake  of  argument,  that  a  suit 
may  be  brought  in  the  name  of  the  sheriff,  as  is  allowed  in 
cases  of  replevin  bonds,  indemnity  must  then  be  given,  if 
required.  But  this  suit  not  being  commenced  for  tlie  use  of 
any  person,  is  within  the  control  of  the  plaintiff  in  error,  and 
he  may  have  it  dismissed  on  his  own  motion. 

At  a  subsequent  day  of  the  term,  the  Court  caused  the  fol- 
lowing order  to  be  entered. 
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Ordered,  that  the  writ  of  error  be  dismissed  unless  the 
plaintiff  ia  error  be  hidemnified  by  the  giving  of  ^curity  for 
ail  the  costs  that  may  accrue  on  this  writ  of  error.  The 
bond  for  costs  to  be  approved  by  the  clerk  of  this  Court,  and 
filed  on  or  before  the  first  day  of  June  next. 

Ruk  nisi. 


9    169 

Matthias  Hulick,  plaintiff  in  error,  v.  Ira  Scovil,  defendant      |mo_589| 
I  in  error.  67a  i65 


^  Error  to  Peoria. 

Testimony^  if  relevant,  may  be  properly  received,  a)tbough  in  Itself  inaafficient 
to  show  good  ground  of  recovery  or  defence,  and  a  party,  by  not  objecting 
to  its  reception  when  offered,  does  not  compromit  any  right  afterwards  to 
9ak  for  its  exclusion  on  account  of  such  insufficiency. 

Intrusion  and  trespass,  under  the  statute,  are  distinguishable  in  this:  the  former 
implies  an  unlawful  possession  of  lands,  while  the  latter  may  amdunt  to  a 
mere  entry  upon  land  without  retaining  possession,  but  doing  some  damage. 

An  Auditor's  deed  is  not  a  Patent;  there  is  a  manifest  distinction  between 
them.    The  latter  conveys  the  title  of  the  Government,  and  is  under  the 
hand  of  the  chief  executive  officer  and  the  great  seal  of  State.    The  former 
simply  passes  the  owner's  title,  and  is  executed  by  the  Auditor,  or  other  pro-  . 
per  officer,  under  his  oyirn  hand  and  sesd. 

An  Aiulitor's  deed,  so  far  as  delivery  and  acceptance  are  concerned,  stands  on  tha 
same  footing  as  any  other- deed  between  individuals. 

In  an  action  of  ejectment  brought  by  A.  against  B..the  latter  read  in  evidence  to 
the  jury  an  Auditor's  deed  to  C.  of  the  premises  in  controversy,  founded 
upon  a  sale  for  taxes,  &c.  due  thereon,  in  order  to  establish  an  outstanding 
title.  It  further  appeared  in  evidence  that  the  attorney  of  B.,  a  witness  in 
the  case,  applied  for  and  obtained  the  deisd  from  the  Auditor  at  the  instance 
of  his  client;  that  neither  he  nor  his  client  were  authorized  by  C.  to  obtain 
it,  and  that  ihe  deed  was  never  delivered  to  or  accepted  by  C;  that  the  wit- 
ness had  heard  there  was  such  a  person  as  C.  but  did  not  know  him;  and  that 
when  the  deed  was  made  by  the  Auditor,  the  witness  took  it,  and  that  it  still 
remained  in  his  or  his  client's  possession.  He  further  stated  that  B.  claimed 
under  C.  and  this  was  the  only  evidence  offered  for  the  purpose  of  connect- 
ing himself  with  the  title  alleged  to  pass  by  the  deed:  Hddy  that  there  was 
no  delivery  and  acceptance  of  the  deed. 

A  deed  can  only  take  effect  at  and  from  its  delivery,  if  at  all,  and  delivery  and 
acceptance  must  be  mutual  and  concurrent  acts.  Proof  of  an  acceptance 
subsequent  to  the  delivery  i»  not  sufficient  to^ive  validity  to  the  deed.  The 
presumption  that  a  party  will  accept  a  deed  becai^se  he  is  to  be  benefitted 
thereby,  is  never  carried  so  far  as  to  consider  him  as  having  accepted  it 

Ejsctmsnt,  originally  brought  by  the  plaintiff  in  error 
against  the  defendant  in  error  in  the  Fulton  Circuit  Court, 
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but  subsequently  removed  into  the  Peoria  Circuit  Court, 
where  it  was  heard  before  the  Hon.  John  D.  Caton,  without  * 
the  intervention  of  a  jury,  bythe  agreement  of  the  paj^ties. 
The  Court  found  the  issue  for  the  defendant  and  rendered 
judgment  accordingly. 

The  evidence  is  stated  in  the  Opinion  of  the  Court. 

E,  JV^.  Powell^  for  the  plaintiff  in  error. 

1.  Delivery  is  essential  to  the  validity  of  a  deed.  Tet  a 
delivery  in  some  instances  may  be  to  a  third  person  for  the 
use  and  benefit  of  the  grantee.  Church  v.  Gilman^  16  W^nd- 
656;  Ferguson  v.  Milts,  3  Gilm.  358.  But  when  the  delivery 
is  made  to  a  third  person,  it  must  appear  that  it  was  for  the 
use  of  the  grantee. 

But  a  deed  procured  by  a  mere  volunteer,  without  author- 
ity^of  the  grantee,  is  void.     Ferguson  v.  Miles,  Ibid.  358. 

In  this  case,  it  clearly  appears  from  the  testimony  that 
there  was  no  delivery  to  the  grantee  or  acceptance  by  him, 
or  to  a  third  person  for  his  use  and  benefit,  and  there  can  be 
no  delivery  without  an  acceptance.  Jackson  v.  Phippsy  12 
Johns.  418;  Herbert  v.  Herbert,  Bre.  282;  Church  v.  Gilman, 
15  WenA  %b%\^Jackson  v.  Richards,  6  Cowen,  617;  Bryan 
V.  Wash,  2  Gilm.  567. 

2.  But  it  will  be  contended,  on  the  other  side  that  the. 
Auditor's  deed  is  a  Patent,  and  therefore  it  needs  no  formal 
delivery,  but,  so  soon  as  it  is  executed,  that  it  at  once  becomes 
valid  without  delivery  to  or  acceptance  by  the  grantee;  and 
the  case  of  Graves  v.  Bruen,  1  Gilm.  167,  will  be  cited  in 
support  of,  this  position. 

I  can  see  nothing  in  that  case  to  call  for  such  a  decision, 
and  am,  therefore,  led  to  conclude  that  it  was  nothing  but  a 
^*judicial  Jlourish"  The  recording  of  a  dee'd  adds  nothing 
to  its  validity;  the  recording  of  a  deed  is  merely  to  give  notice. 

The  case  in  15  Wend.  656,  was  a  deed  emanating  directly 
from  the  State  of  Connecticut,  and  -the  Supreme  Court  of 
New  York  placed  the  deed  precisely  upon  the  same  grounds 
as  a  deed  from  an  individual. 

Again,  the  Supreme  Court  of  the  United  States,  in  the  case 
o(  Boardman  v.  The  Lessees  of  Bead,  6  Peters,  342,  say: 
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^'Titles  acquired  under  sales-  for  taxes  depend  upon  differ-  « 
ent  principles,  and  theffe  are  the  titles  to  which  some  of  the 
authorities  cited  in  the  argument  refer.  Where  an  individ- 
ual claims  land  under  a  tax  sale,  he  must  show  that  the  sub- 
stantial requisites  ofthe  law  have  been  observed;  but  this  is 
never  necessary  when  the  claim  rests  .on  a  Patent  from  the 
Commonwealth." 

Now  it  seems  to  me,  that  if  the  Auditor's  deed  is  to  be  as- 
similated to  a  Patent,  that  then  it  inevitably  follows  that  the 
deed  of  the  sheriff  for  lands  sold  for  taxes,  or  upon  an  execu- 
tion at  law,  would  be  a  Patent. .  The  Auditor  is  the  officer  ap-  ^ 
pointed  by  the  State  to  execute'the  deed;  it  is  called  a  deed         k 
in  the  Act  authorising  him  to  make  it;  the  sheriff  is  also  the  . 
officer  appointed  by  the  same  authorityto  execute  a  deed, 
and  his  deed  is  as  much  a  Patent  as  the  deed  ofthe  Auditor. 
It'is  trhe  there  may  be  a  little^  more  dignity  in  the  office  of 
Auditor  in  consequence  of  his  proximity  to  tbe  fountain  of 
power,  still  his  deed  is  under  his  own  private  seal,  and  not 
like  Patents,  issuing  direct  from  the  State,  under  the  great 
seat 

3.  I  am  also  advised  that  the  defendant's  counsel  will 
rely  upon  the  case  of  Doe^  &c.  v.  Knight^  12  Eng.  Pom. 
Law^  R.  351. 

By  a  careful  examination  of  that  case,  it  will  be  found  that 
it  does  not  run  counter  to  the  authorities  above  cited.  In 
that  case  the  Court  decided  that  the  deed  had  been  suffi- 
ciently delivered,  because  the  grantor  had  parted  with  the  « 
custody  of  the  dee.d,  and  had  delivered  it  to  a  third  person 
for  the  use  and  benefit  of  the  grantee. 

Delivery  of  some  kind  is  deemed  necessary,  by  all  the 
authorities.  Now  compare  the  facts  in  the  case  above  cited 
with  the  case  now  before  the  Court.  Here  by  the  bill  of 
exceptions  it  appears  that  no  delivery  to  the  grantee,  or  to 
fliny  person  for  his  use,  was  ever  made.  The  fact  of  author- 
ity in  Elliott  to  procure  the  deed  is  expressly  negatived,  and 
there  can  be  no  presumption  of  authority,  or  that  the  deed 
was  for  the  benefit  of  the  grantee.  If  anything  is  to  be  pre- 
sumed, it  is  that  Wolcott  had  abandoned  his  purchase  by 
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,    .never  taking  out  his  deed,  or  that  he  had  received  his  re- 
flemption  money  from  the  owner  of  the  land. 

fV.  Elliott  Jr.  for  the  defendant  in' error,  filed  the  follow- 
ing brief: 

It  is  contended  by  ^lainrtiff  that  the  deed  of  the  Auditor 
was  erroneously  admitted  in  evidence  in  the  Circuit  Court, 
because  it  was  not  delivered  to  the  grantee  in  propria  per- 
sona. An  Auditor's  deed  is  a  Patent  for  land  from  the  State. 
Patents  or  deeds  from  the  United  States,  or  a  State,  are  suf- 
^  '  ficiently  delivered  when  signed  by  the  proper  officer  and  filed 
^  in  his  office,  and  vest  the  title  of  the  land  in  the  patentee 

without  further  delivery.  Graves  v.  Brzieny  1  Gilm.  167; 
Rhinehart  v.  Schuyler^  2  do.  ,473.' 

But  admitting  that  Patents  are  to  be  subject  to  the  same 
rules  as  other  deeds,  this  deed  was  delivered.  Wolcott  had 
prior  to  its  issuance,  purchased  the  land  conveyed  of  the 
State  for  taxes;  the  Auditor,  in  accordance  with  his  duty, 
had  executed  a  deed  to  the  purchaser,  and  delivered  the 
same  to  an  attorney  of  this  Court  for  the  benefit  of  the  gran- 
tee, whose  acceptance  of  the  same  in  behalf  of  the  grantee 
yjfzs  sufficient  to  vest  the  title  to  the  land  in  the  grantee.  A 
delivery  may  be  made  to  a  stranger  for  and  in  behalf  of  the 
grantee  and  to  his  use,  although  he  may  be  entirely  ignorant 
of  the  conveyance.  Bryan  v.  fVash^  2  Gilm.  657;  Hatch 
v.  Hatch,  9  Mass.  307. 

0.  H.  Browning  fy  A*.  BushneU,  for  the  defendant  in 
error,  argued: 

1.  The  statement  of  the  defendant  that  he  claimed  title 
^to  the  premises  in  controversy,  under  the  grantee  in  the  tax 

deed  were  properly  received  in  evidence.  The  declaration 
of  a  person  in  possesion  of  land  which  qualify  or  give  char- 
acter to  such  possession,  are  always  admissible  in  evidence 
as  a  part  of  the  res  gestae,     1  Greenl.  Ev.  §  109. 

II.  The  plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title.  It  is  sufficient  for  the  defendant 
to  show  title  out  of  the  plaintiff,  whether  in  himself  or  in  a 
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third  person,  Adafms'  Eject.  .276;  Blopm'v.  Bi/rdick,  1 
*  Hills'  (JI.  Y.)  R.  130.  The  only  exception  is,  where  it  ap- 
pears affirmatively  that  the  defendant  is  a  mere  trespasse^r 
or  intruder  without  color  or  claim  of  title;  in  tha^  case  he 
cannot  set  up  an  outstanding  title  in  a  third  person.  Jack* 
son  V.  Harder^  4  Johns.  202;  Same  v  Rowland^  6  Wend. 
671;  Same  v.  Moore^  16  Johns.  197;  Sa^me  v.  Schambevj  7 
Cowen,  187,  643;  Same  v.  Siambury^  9  Wend.  201.  .  In 
the  present  case,  the  defendant  is  in  possession,  claiming 
title.  There  is  no  evidence  to  show  that  this  claim  is  fraudu- 
lent or  colorable;  nothing  to  explain  the  origin  or  to  qualify 
the  character  of  ihis  possession.  'The  possession  alone,  un* 
explained,  is  prima  facie  evidence  of  title,  sufficient  to  pro- 
tect the  defendant  against  the  whole  world  except  the 
rightful  owner. 

III.  There  was  a  sufficient  delivery  and  acceptance  of 
the  tax  dged.  A  deed  may  be  delivered  by  words  or  adts, 
or  by  words  alone.  It  may  be  delivered  to  the  grantee,  or 
to  his  agent,  or  to  a  stranger  to  his  use.  If  delivered  to  a 
stranger,  whether  or  not  the  grantee  is  informed  of  the  eite- 
cution  of  the  deed  and  formally  accepts  it,  is  immate- 
rial. If  thus  delivered  by  the  grantor  to  a  stranger  for  the 
purpose  of  conveying  title  and  for  the  use  of  t^ie  grantee,  this 
is  a  valid  delivery;  and  if  the  grant  is  beneficial  to  the  gran- 
tee, his  acceptance  will  be  presumed.  The  exercise  of  vo- 
lition on  his  part  is  not  required;  this  acceptance  is  ^ 
conclusion  of  law,  aiftecedent  to  all  information  on  the  sub- 
ject; an  inferenCjB  founded  upon  the  reasonable  presumption 
that  every  man  will  accept  of  an  act  done  for  his  benefit. 
Whether  the  .deed  has  been  delivered,  depends  upon  the  fact 
whether  the  grantor  has  placed  it  beyond  his  own  cdn^ol, 
whether  any  act  remains  to  be  done  by  him.  If  it  is  denied 
that  the  defed  has  been  accepted,  it  is  for  the  party  making 
the  denial  to  disprove  the  presumption  arising  from  the  bene- 
ficial nature  of  the  grant.  This  must  be  don^  by  evidence, 
'not  merely  negative,  showing  that  the  grantee  is  ignorant  of 
the  deed,  but  affirmative  and  positive,  bringing  home  to  the 
party  a  knowledge  Of  the  deed,  and  a  disaffirmance  of  it. 
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Till  such  disaffirmance  is  shown,  the  presumption  of  accept- 
ance must  continue.  For  as  this  acceptance  is  implied  by ' 
law  for  the  benefit  of  the  grantee,  through  his  inability  to 
accept  in  fact  from  his  ignorance  of  the  grant,  the  mere 
continuance  of  this  ignoranceand  consequent  inability  can- 
not rebut  the  original  presumption.  Such  is  the  plain  con- 
clusion to  be  drawn  from  a  careful  analysis  of  the  numerous 
authorities  on  the  subject.  Verplank  v.  Starry^  12  Johns. 
.676;  Souverbye  vl  Jlrdtn^  1  Johns.  Ch.  R.  240;  CooVs 
^€idm?r.  V.  Hendricks^  4  Munroe,  602;  Inloto  v.  Common- 
wealthy  6  do.  74;  Bryan  v.  Wash^  2  Gilm.  567;  Shelion^s 
Case,  Cro.  Eliz.  7;  4  Cruise's  Dig.  28;  Shep.  Touch.  67-«; 
4  Com.  Dig.  title  Fatly  ^  3,  273;  Taw  v.  Buryy  2  Dyer,  167 
b;  Church  v.  Gilmany  16  Wend.  656;  Jacksan  v.  jRichards, 
6  Cowen,  617;  Wankford  v.  Wankfordy  1  Salk.  299,  301; 
Ferguson  v.  Mile!^^  3  Gilm.  368;  Cro.  Eliz.  M{  Wheel- 
wright V.  Wheelwrighty  2  Mass.  447;  Doe  v.  KnigfUy  12 
Eng.  Com.  Law  R.  351;  Maynard  v.  Maynardy  10  Mass. 
466;  Harrison  v.  Phillips^  •Scad.,  12  do.  466;  Scrugham  v. 
Wooky  15  Wend.  646;  Herbert  v.  Herberty  Bre.  278;  Clark 
V.  Sayy  1  Har.  &  Johns.  318;  Fay  v.  Richardsonj  7  Pick. 
91;  HMch  V.  Hatchy  9  Mass.  307;  Hedge  v.  DreWy  12  Pick. 
141.  *  •  ^ 

O.  Petersy  also  for  the  defendant  in  error,  contended 
there  was  no  necessity  for  any  delivery  of  the  deed  of  the 
Auditor  of  State  to  E.  Wolcott,  in  order  to  show  title  out  of 
the  plaintiff. 

This  Court  has  solemnly  decided  that  a  deed  from  the 
Auditor,  predicated  upon  a  sale  of  land  for  taxes,  is  a  Patent, 
and  has  the  same  force  and  effect  as  any  other  Patent  from 
the  Government  of  the  State  or  United  States,  by  its  proper 
officers.  On  this  point  he  cited  Graves  v.  Brueny  1  Gilm. 
167;  Rhinehart  v.  Schuylery  2  do.  473.  He  further  con- 
tended, thata  Patent  took  effect  from  the  time  of  its  execu- 
tion. When  the  proper  officer  has  duly  executed  the  Patent', 
his  functions  and  power  over  the  subject  matter  of  it,  ceases, 
and  the  right  of  him  for  whose  benefit  it  is  made,  begins. 
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The  Auditor  has  his  duty  to  perform,  viz:  to  make  the  Patent; 
here  his  duty  ends,  and  his  power  ceases,  and  the  rights  of 
the  patentee  become  vested  and  fixed.  In  grants  of  land  to 
purchasers  from  the  United  States,  Patents  often  remain  for 
years  in  the  public  land  office.  Would  any  one  seriously,  con- 
tend^ that  the  Patent  is  inoperative  so  long  as  it  remains  in  ^ 
the  office?  that  the  patentee  in  such  case,  has  acquired  no 
title  described  in  the  patent?  and  according  to  the  decisions 
of  this  Court,  is  not  the  Auditor's  deed,  which  has  bee^ 
termed  (perhaps  not  inappropriately,)  a  "tax  patent,"  to 
have  all  the  force  and  effect,  and  accompanied  by  all  the' 
incidents  of  any  other  Patent,  emanating  from  the  Govern- 
ment? This  must  be  'So,  or  this  Court  must  recede  from  the 
ground  it  has  heretofore  occupied,  and  overturn  the  rules  it 
has  established,  and  the  decisions  it  has  pronounced.  The 
effect  to  be  given  to  a  Patent,  and  when  it  is  to  take  effect, 
is  well  state^,  and  forcibly  illustrate^  in  the  case  of  Marbury 
v.  'Madison^  1  Cranch.  137. 

In  the  case  %i  bar,  the  owner  of  the  land  was  in  default  in 
his  duty  to  the  Government,  by  not  paying  the  taxes  assessed 
upon  it;  by  operation  of  law,  the  land  is  condemned  for  this 
non-payment  of  its  dues  to  the  Government.  The  Au- 
ditor, in  pursuance  of  law,  offers  it  for  sale,  and  it  is  sold  at 
public  auction  in  conformity  to  law.  The  time  for  the  re- 
demption expires,  and  the  Auditor  executes  a  deed  to  the 
purchaser,  Wolcott.  This  is  all  the  Auditor  had  to  do.  The 
Government  lost  all  control  over  the  subject  mstanter,  upon 
the  performance  of  this  official  act,  the  execution  of  the  Pat- 
ent by  the  Auditor.  Had  the  deed,  by  any  casualty,  been 
immediately  destroyed,  it  would  not  have  divested  Wolcott 
of  his  title  to  the  land.  The«  conclusion,  then,  will  follow, 
that  the  defendant  having  shown  that  the  deed,  (the  Patent,) 
to  Wolcott  had  been  made  by  the  Auditor,  the  title  is  shown 
to  be  out  of  the  plaintiff,  and  the  inquiry  whether  it  was  de- 
livered or  not,  is  rendered  unimportant  and  immaterial. 

It  also  follows,  that  the  proof  of  the  declarations  of  de- 
fendant as  proved  by  Mr.  Elliott,  is  immaterial,  inasmuch 
as  the  Patent  shows  that  the  title  is  out  of  *tlie  plaintiff,  and 
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is  rendered  effectual,  and  fully  sustains  the  defence,  irre- 
spective of  any  declarations  of  defendant. 

A,  WUliamSy  for  the  plaintiff  in  error,  in  conclusion. 

A'  mere  intruder  cannot  set  up  an  outstanding  title  in  a 

^  third  person.  Perrymari^s  Lessees  v.  Callison,  1  Term.  R. 
515j  Jackson  v.  Harder,  4  Johns.  202-21 1;  Williams  v.  Clay^ 
tor^  1  Scam.  503,  505-6;  Sands  v.  Codwise^  4  Johns.  69^. 

A  tax  deed  is  not  a  Patent.  They  depend  upon  entirely 
different  principles.  Boardnian  v.  The  Lessee  of  Read,  6 
Peters,  342;  Doty  v.  Pcasley,  2  Bibb,  15;  Shortridge  v. 
CaHett,  1  A.  K.  Marsh.  587. 

A  delivery  and  acceptance  of  a  deed  is  absolutely  essen- 
tial to  its  operation.     Herbert  v.  Herbert,  Bre.  282;  Fergu^ 
son  V.  Miles,  3  Gilm.  363;  Bryan  v.  JVash,  2  do.  557. 
In  all  the  reported  cases  at  the  time  of  the  decision  upon 

'  the  operation  of  the  deejd,  the  grantee  wa^  claiming  under 

.it.  .      •  ^ 

In  this  case  the  grantee  knows  nothing  of  the  existence  of 
the  deed.  It  was,  as  the  evidence  shows,  surreptitiously  pro- 
cured by  the.defendant  for  the  purpose  of  defeating  this  action, 
and  has  remained*  in  his  hands  ever  since.  The  plaintiff 
proved  title  in  himself  to  the  land.  The  defendant  seeks  to 
defeat  that  title,  not  by  showing  paramount  title  in  himself, 
but  by  proving  that  he — without  any  authority  so  to  do— -pro- 
cured the  Auditor,  in  1842,  to  make  out  and  deliver  to  him  a 
tax  deed  for  the  land  reciting,  that  it  was  sold  in  1832  to  E. 
Wolcott,  without  any  proof  that  the  land  had  ever  been  sold 
for  taxes.  This  Court  has  decided  that  such  deed,  when  of- 
fered in  evidence  by  the  owner  thereof,  without  any  evidence 
showing  the  circumstances  under  which  it  was  executed, 
was  evidence  that  it  was  rightly  made;  but  they  can  scarce- 
ly be  prepared,  when  it  is  shown  to  have  been  surreptitiously 

^  obtained,  to  decidegthat  it  is,  without  any  other  proof  that  the 
land  had  been  sold,  &c.  It  cannot  be  allowed  to  a  defend- 
ant in  this  way  to  create  a  title  in  a  third  person  without  his 
knowledge  and  consent,  and  then  to  use  it  to  prevent  the 
owner  of  the  land  from  recovering  it. 
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The  Opinion  of  the"  Court  was  delivered  by  ^ 

Thomas,  J-*  The  plaintiff  in  error  brought  his  action  of 
ejectment  in  the  Circuit  Court. c^  Fulton  county,  to  evict  de- 
fendant from  the  possession  of  a  certain  tiact  of  land  lying  in 
that  6ounty.  The  case  went  by^  change  of  venue  into  the 
Peoria  Circuit  Couijt,  where  it  was,  by  the  agreement  of  par-  « 
ties,  tri^d  by  the  Court  without,the  intervention  of  a  jury. 

The  plaintiff,  claiming  under  the  General  Government,  ex- 
hibited a  chain  of  title,  commencing  with  the' patentee  and 
terminating  in  himself,  every  link  of  which  was  perfect.  ,The 
defendant  relied  upon  showing  title  out  of  plaintiff,  under  and 
by  virtue  of  a  sale  for  taxes  in  pursuance  of  law.  For  that 
purpose  he  read  in  evidence  to  the  Court  a  deed  of  the  Aud- 
itor of  Public  Accounts  of  the  State  of  Illinois,  reciting  an 
exposure  of  the  tract  of  land  in  question  to  public  sale  on 
the  14th  day  of  January,  A.  D.  1832^  in  conformity  to  law, 
for  the  sum  of  $2*62,  the  amount  of  tax  for  the  year  1831,  with 
interest  and  costs  chargeable  to  said  tract  of  land;  the  pur- 
chase of  said  land  by  one  E.  Wolcott  for  the*  said  sum  of 
$2-62,  and  the  paymcfit  of  the  purchase  money  by  the  saick 
Wolcott,  and  conveying  said  land  to  him  in  fee  simple. 

The  plaintiff  thereupon  called  William  Elliot  Jr.  the  de- 
fendant's attorney,  and  proved  by  him  that  he  went  to  the 
Auditor's  office,  at  the  instance  of  the  said  defendant,  and  pro- 
cured the  Auditor  to  execute  the  said  deed;  that  the  sai^  Wol- 
cott, the  grantee  in  said  deed,  never  authorized  him  or  his 
client  to  get  said  deed  executed,  and  that  said  deed  never  was 
delivered  to  nor  accepted  by  said  E.  Wolcott;  that  witness  had 
heard  there  was  such  a  person  as  £.  Wolcott,  but  did  not  know 
him,  and  that  when  said  deed  was  made  by  the  Auditor,  wit- 
ness took  it  and  it  has  ever  since  Seen  in  his  or  his  client's 
possession.  The  said  witness  stated  that  the  defendant 
claimed  under  the  said  grantee,  which  was  the  only  evidence 
offered  by  the  defendant  connecting  himself  with  the  tiMe 
alleged  to  pass  by  said  deed  to  the  said  grantee.     This  state- 


*  WiLSOK;  C.  J.  and  Denning  J.  did  not  s^t  in  this  ctae. 
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ment  of  the  witness,  he  was  permitted  to  make,  the  plaintiff's 
objection  to  the  contrary  notwithstanding. 

Upon  this  state  of  facts  (fie  plaintiff  moved  the  Court  to 
exclude  the  said  d^d  from  the  consideration  of  the  Court, 
upon  the  ground  that  it  never  had  been  delivered  to^nor  ac- 
cepted by  the  grantee  nam^d  in  it.  The  Court  overruled 
the  motion,  found  the  issue  for  the  defendant,  and  rendered 
judgment  accordingiyi 

These  several  opinions  of  the  Court  admitting  the  evidence 
objected  to  by  plaintiff,  in  refusing  to  exclude  the  deed,  and 
in  rendering  judgment,  were  excepted  to  by  the  plaintiff,  and 
are  now  assigned  for  error. 

The  only  matter  in  controversy  here,  as  it  was  in  the  Court 
below,  is  as  to  the  validity  of  the  title  on  which  the  defence' 
is  based.  The  result  of  that  controversy  depends  mainly  on 
the  question  of  delivery  of  the  deed  to,  and  acceptance  by 
the  grantee.  Before  considering  it,  however,  it  becomes  ne- 
cessary to  dispose  of  several  questions  of  minor  importance, 
but  in  their  nature  preliminary,  involving  on  the  one  hand 
the  plaintiff's  right  to  raise  the  question  of  the  delivery  and 
acceptance  of  the  deed,  under  the  assignment  of  errors;  and 
on  the  other,  the  defendant's  >ight  to  set  up  an  outstanding 
title  in  a  stranger,  in  bar  of  plaintiff's  recovery. 

The  defendant's  attorney  insists,  arguendo^  that  the  plain- 
tiff having  permitted  the  deed  to  go  in  evidence  to  the  Court 
without  objection,  should  not  now  be  allowed  to  deny  that  it 
was  operative  to  vest  title  in  the  grantee^  but  this  view  of  the 
subject  i^  incorrect  The  question  is  not  as  to  the  legal  ad- 
missibility of  the  deed  in  evideni^e,  irrespective  of  any  ex- 
traneous matter,  buf  of  its  sufficiency  taken  in  connection 
with  the  circumstances  accompanying  its  delivery,  to  sub- 
serve the  purposes  for  which  it  was  offered.  Testimony,  if 
relevant,  may  be  properly  received,  although  in  itself  insuf- 
ficient to  show  good  ground  of  recovery  or  defence  as  the 
case  may  be,  where  its  deficiency  may  be  supplied  by  other 
proof.  As  for  instance,  a  sheriff's  deed,  which,  to  show  title, 
mtfst  be  accompanied  by  evidence  of  a  judgment  and  execu- 
tion; or  the  ordinary  case  of  one  of  a  series  of  deeds,  relied 
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upon  to  show  title.  In  such  case  it  is  not  necessary  to  ex- 
hibit the  entire  chain  of  evidence  at  a  single  view,  but  from 
the  very  nature  of  the  case  it  must  be  extended  progressive- 
ly. The  question  is  not  as  to  the  sufficiency  of  the  link  of- 
fered and  its  associate  links  to  complete  the  chain,  or  endue 
it  with  the  necessary  strength  for  its  intended  purposes,  but 
simply  as  to  its  adaptation  to  the  composition  of  the  proposed 
chain.  Nor  will  the  Court  undertake  so  to  control  a  party 
endeavoring  to  make  out  his  chain  of  title,  as  to  require  that 
each  link  be  the  regular  sequence  of  that  next  preceeding  it 
in  the  order  of  the  evidence.  When,  however,  the  wiiole 
evidence  on  the  su*bject  has  been  heard,  if  the  Court  consider 
it  insufficient,  they  may,  on  the  a^lication  of  the  party  against 
whom  it  was  offered,  either  exclude  it,  or  instruct  the  jury 
that  it  is  insufficient  to  maintain  the  action  or  defence  as  the 
case  may  be. 

Tested  by  this  rule,  the  deed  was  admissible  in  evidence 
and  could  not  properly  have  been  rejected  if  it  had  been  ob- 
jected to.  It  was  pertinent  to  the  matter  in  issue,  and  if  not 
sufficient  in  itself  to  make  out  the  defence  based  upon  ijt,  might 
have  been  followed  by  other  evidence  making  it  so.  The 
plaiutifl*,  therefore,  in  permitting  it  to  be  read  in  evidence 
without  objection,  did  not  compromit  any  right  afterwards 
to  ask  for  its  exclusion,  on  account  of  its  impotency  to  show 
title  out  of  the  plaintiff*,  whether  it  appeared  intrinsically  or 
from  matter  aliunde. 

And  now  as  to  the  defendant's  right  to  defend  his  posses- 
sion in  the  manner  attempted  by  him,  which  is  denied  by  the 
plaintifi''s  counsel  Is  he,  as  is  contended,  a  mere  intruder 
upon  the  land,  connecting  himself  in  no' way  with  the  alleged 
outstanding  title  of  Wolcott?  And  if  so,  can  he  properly  in- 
terpose that  title  as  a^bar  to  plaintiff's  recovery? 

Of  the  insufficiency  of  the  defendant's  evidence  to  connect 
him  with  Wolcott's  title,  I  have  no  doubt;  and  in  coming  to 
this  conclusion  I  by  no  means  controvert  the  rule  of  evidence 
relied  upon  by  his  counsel,  but  ^simply  deny  its  applicabil- 
ity to  the  question  under  consideration.  That  rule,  as  laid 
down  by  Greenleaf,  is,  that  "declarations  of  a  person  in  pos- 
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session  of  land  In  disparagement  of  the  title  of  ihe  declarant 
are  admissible  as  original  evidence.  Possession  is  prima 
facie  evidence  of  a  fee  simple,  and  the  declaration  of  the  pos- 
sessor, that  he  is  tenant '  to  another,  it  is  said,  makes  most 
strongly  against  his  own  interest,  and  therefore  is  admissible." 
•  And  he  adds:  "But  no  reason  is  perceived  why  every  decla- 
ration accompanying  the  act  of  possession,  whether  in  dis- 
paragement of  declarant's  title,  or  otherwise  qualifying  his 
possession,  if  made  in  gyod  faith,  should  not  be  received  as 
part  of  the  res  gestae^  leaving  its  effect  to  be  governed  by 
other  rules  of  evidence."     1  Greenl.  Ev.  §  109. 

The  proof  in  the  case  at  bar  was  not  of  any  declaration  of 
the  defendant,  but  consisted  simply  of  a  statement  of  the  wit- 
ness that  defendant  claimed  under  the  grantee  in  the  deed. 
But  if  tl\e  statement  of  the  witness  be  considered  as  showing 
the  defendant's  declaration,  it  is  still  obnoxious  to  the  fatal 
objection,  that  such  declaration  in  no  way  "qualifies  his  pos- 
*  session"  or  "disparages  his  title,"  as  it  does  not  show  how 
he  claims,  whether  as  purchaser  or  tenant.  And  again  the 
circumstances  negative  the  idea  of  "good  faith"  on  the  part 
of  the  defendant  in  m«aking  any  such  claim,  and  show  a  de- 
sire rather  to  fortify  his  possession  than  to  weaken  his  title. 

It  results  that  defendant  is  in  possession  without  color  or 
claim  of  title,  but  whether  as  an  intruder  or  trespasser,  (about 
which  there  was  some  controversy  between  the  counsel,)  is 
perhaps  immaterial,  and  indeed  the  characters  would  seem 
to  be  the  same.  Intrusion  is,  at  the  Common  Law,  one  of  the 
modes  of  ouster  of  the  freehold,  and  is  defined  to  be  "an  en- 
try by  a  stranger  after  a  particular  estate  of  freehold  is  de- 
termined before  him  in  reversion  or  remainder,  as  when  a 
tenant  for  life  dieth  seized  of  certain  lands  and  tenements, 
and  a  stranger  cometh  thereon,  after  such  death  of  the  ten- 
ant, and  before  any  entry  of  him  in  reversion  or  remain- 
der." 3  Ch.  Bl.  169.  Trespass  is  an  entry  on  another's 
ground  without  lawful  authority,  and  doing  some  damage 
however  inconsiderable  to  his  real  property.  lb.  209.  This 
broad  distinction  docs  not  exist  under  our  statute  dispensing 
with  Jivery  of  seizin,  but  the  only  distinction  apparent  to  my 
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mind  between  an  intrusion  and  a  trespass  is,  that  the  former  , 
implies  an  unlawful  possession  of  lands,  while  the  latter  may 
amount  to  a  mere  entry  upon  land  without  retaining  posses- 
sion, but  doing  some  damage. 

But  the  error  in  the  Court  in  admitting  this  evidence, 
would  not  necessarily  operate  to  render  the  judgment  of  the  # 
Circuit  Court  reversible,  unless  it  should  appear^  that  in  the 
absence  of  any  evidence  connecting  the  defendant  with  the 
alleged  outstanding  title  in  Wolcott,  he  could  not  lawfully 
use  it  as  a  shield  to  protect  his  possession  from  invasion  by 
the  plaintiff.  Would  such  result  follow?  The  plaintiffs'  at- 
torney, as  has  been  shown,  insists  it  would,  and  in  support 
of  that  position  cites  several  authorities.  That,  however, 
principally  relied  upon,  is  the  case  of  Jackson  v.  Harder^  4 
Johns.  21 K 

On  examination  of  that  case,  ^t  will  be  found  not  to  war- 
rant the  conclusion  educed  from  it,  to  wit:  that  in  no  case 
can  a  person  in  possession  of  land,  protect  such  possession 
by  proof  of  outstanding  title  in  a  stranger,  without  connect- 
ing himself  with  such  title.  The  facts  of  the  case  show  that 
one  Baker  had  entered  and  held  under  the  plaintiff,  and  that 
the  defendant  succeeded  to  the  said  Baker's  possession,  but 
in  what  way  does  not  appear.  The  Court.say,  <^it  is  not  sta- 
ted or  alleged,  that  he  entered  under  any  pretence  or  coloi: 
of  title,  and  the  natural  and  just  inference  seems  to  be,  that 
he  entered  upon  the  possession,  which  Baker  had  left,  as  an 
intruder  without  title.  In  that  case,  the  possession  of  the 
plaintiff  was  sufficient  to  entitle  him  to  recover,  and  the  entry. 
of  the  defendant  must  be  considered  as  a  trespass,  according 
to  the  decision  in  the  case  of  Jackson  v.  Hazen^  2  Johns.  22. 
The  defendant  is  either  such  an  intruder  j  or  he  entered  under 
Baker,  and  in  either  case  he  is  precluded  from  questioning 
the  plaintiff's  right  of  possession."  ^^But  the  defendant  set 
up  and  offered  to  show  an  outstanding  title  subsisting  in  some 
third  person,  &c.  The  first  question  which  presents  itself 
here,  is,  whether  a  mere  intruder  can  be  permitted  to  pro- 
tect his  intrusion  under  an  outstanding  titled  in  a  stranger. 
I  think  not.     The  rule  has  never  been  carried  that  far,  and 
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it  would  be  a  violation  of  just  principle  to  apply  it  to  the  case 
of  a  trespasser,  who  enters, upon  another's  possession,  with- 
out pretence  of  title."  That  case,  then,  "hath  this  extent 
no  more;"  that  where  a  person  dispossesssed  of  land  by  tne 
intrusion  of  another,  without  any  pretence  of  title,  seeks  to 
'recover  his  possession  by  the  eviction  of  the  intruder,  the 
latter  may  not  protect  his  unlawful  possession  by  showing 
outstanding  title  in  a  third  person. 

Bat  the  doctrine  is  otherwise,  where,  as  in  the  case  at  bar, 
a  person  is  found  in  the  peacable  possession  of  land,  and  an- 
other, not  showing  himself  ever  to  have  been  in  the  prior 
possession  of  such  land,  seeks  to  evict  him  by  ejectment. 
In  such  case,  it  would  be  in  palpable  violation  of  the  well 
settled  doctrine  that  a  plaintiff  in  ejectment  can  only  recov- 
er upon  the  strength  of  his  own  title,  and  not  upon  the  weak- 
ness of  his  adversary's,  to  refuse  the  defendant  the  privilege 
of  destroying  the  plaintiff's  claim  to  recovery,  by  showing 
title  out  of  him.  Butr  the  doctrine,  ^^melior  est  conditio  pos- 
sidentis^^ prevails,  and  neither  law  nor  reason,  requires  the 
possessor  to  show  that  h^  is  entitled  to  retain  his  possession, 
before  he  is  at  liberty  to  show  that  the  plaintiff  has  no  right 
to  take  it  from  him.  The  law  imposes  no  such  condition 
precedent  upon  his  right  thus  to  assail  his  adversary's  title. 
Tillinghast's  A(dams,  319,  et  in  notts\  Bloom  v.  Burdick^  1 
Hill's  (N.  Y.)  R.  143;  6  Verm.  396;  Cb/man  v.  Talbot^  2 
Bibb,  129;  Jackson  v.  Harringtoji^  9  Cowen,  86;  Colston  v. 
Mc  Vay,  1  A.  K.  Marsh.  250;  Thomas  v.  Head^  ib.  450;  Voor- 
hies  V.  Bridgford^  3  do.  26;  Foster  v.  JoicCy  3  Wash.  C.  C. 
R.  498.  In  Jackson  v.  Rowland,,  6  Wend,  666,  it  is  even 
said  that  where  the  title  of  the  landlord  has  expired,  the 
tenant  may  show  ail  outstanding  title  against  him;  and  by 
Spei«cer  J.,  in  Jackson  v.  Morse^  16  Johns.  197,  that  in 
ejectment  against  a  person  who  has  forcibly  entered  upon 
and  taken  possession  of  land,  it  seems  that  the  defendant  is 
not  precluded  from  setting  up  a  title  in  himself  or  a  third 
person  in  bar  of  the  action. 

But  although  we  hold,  that  it  was  unnecessary  for  the 
defendant  in   order  to  entitle  him  to  show  title   oift  of  the 
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plaiptifT,  and  in  a  stranger,  to  connect  himself  with  such 
outstanding  title,  it  nevertheless  yet  remains  to  be  seen 
whether  his  omission  in  this  case  to  connect  himself  with 
the  title,  alleged  to  pass  by  the  Auditor's  deed  to  Wolcott, 
does  not  render  said  deed  inoperative  for  that  purpose. 
That  question,  however,  properly  belongs  to  the  investiga- 
tion of  another  branch  of  the  subject,  to  which  I  now  pro- 
cee4* 

The  plaintiff,  insisting  that  delivery  of  the  deed  in  ques- 
tion to,  and  its  acceptance  bj  the  grantee  named  therein, 
or  some  one  properly  authorized  to  receive  it  for  him,  was 
essential  to  its  validity,  denies  that  there  ever  was  any  such 
delivery,  or  acceptance. 

The  defendant  meets  this  objection  by  assuming,  firslj 
that  the  deed  having  been  malde  by  the  Auditor,  is  to  be 
considered  as  a  Patent  from  th,e  State,  and  that,  therefore, 
no  delivery  of  it  was  necessarry,  to  vest  title  in  the  grantee; 
but  that  it  was  operative  for  that  purpose,  when  it  was  is- 
sued. And  secondly^  if  the  document  should  be  held  to  be, 
not  a  Patent,  but  a  deed,  that  its  delivery  to  the  witness  El- 
liott, i)iras  a  sufficient  delivery  to  the  grantee,  and  that  his 
acceptance  of  it,  as  it  is  beneficial  to  him,  is  to  be  pre- 
sumed. 

The  authority  relied  upon  by  defendant's  counsel,  in  sup- 
port of  the  first  of  these  positions  is  found  in  Graves  v. 
Bruen^  1  Gilm.  172,  and  Rhinehart  v.  Schuyler^  2  do.  523. 
The  former  case  holds  that  the  registry  laws  do  not  apply  to 
Patents  issued  by  the  State  or  United  States,  and  therefore 
by  analogy,  not  to  those  in  consummation  of  tax  sales,  made 
by  authority  of  the  State;  the  latter  holds  the  same  doctrine, 
as  applicable  to  proof  of  the  execution  of  Auditors'  deeds, 
under  tax  sales.  Neither  case  settles  that  delivery  of  a  tax 
deed  is  not,  as  in  the  case  of  any  other  deed,  essential  to  its 
validity. 

The  cases  cited  by  plaintiff's  counsel  to  disrobe  this  <Hax 
patent,"  as  he  facetiously  styles  it,  of  its  assumed  dignity, 
are  Doty  v.  Beasly^  2  Bibb,  16^  and  Slwrtridge  v.  Catleit^  1 
A.  K.  Marsh.  687,  holding  a  register's  deed  under  a  tax 
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sale  void,  for  want  of  a  seal,  and  ^  Boardman  v.  The 
Lessees  of  JReedi  6  Peters,  342,  deciding  that  titles  acqui- 
red under  sales  for  taxes,  depend  upon  different  principles 
from  those  governing  when  the  claim  rests  on  a  Patent  from 
the  Government.  Another  authority,  in  itself  decisive  of 
this  question,  is  found  in  Church  v.  Gilman^  15  Wend.  668, 
where  the  only  question  was,  as  to  the  delivery  of  a  deed, 
executed  by  the  treasurer  of  the  State  of  Connecticut,  upon 
a  sale  of  the  land  by  the  State.  Chief  Justice  Savage  com- 
mences his  opinion  by  saying^^^  the  pleadings  all  concede, 
what  could  not  be  denied,  that  delivery  is  essential  to  the 
validity  of  a  deed.'*    ' 

The  deed  in  that  case  had  certainly  higher  claims  to  rank 
as  a  Patent,  than  a  tax  deed  has,  and  yet  no  such  claim  was 
made  for  it.  A  Patent  conveys  the  title  of  the  Govern- 
ment, and  is  under  the  hand  of  the  chief  executive  officer, 
and  the  great  seal  of  State;  while  a  tax  deed  simply  passes 
the  owner's  title,  and  is  executed  by  the  Auditor,  or  other 
proper  oificer,  under  his  own  hand  and  seal.  This  distinction 
is  every  where  preserved  in  our  legislation  on  these  subjects. 
See  R.  L.  of  1827,  326,  §  4,  as  to  tax  deeds;  Rev.  Stat. 
601,  ch.  xcviii.  as  to  Patents  for  school  lands,  and  Rev. 
Stat.  690,  Act  No.  xxviii,  as  to  both  Patents  and  tax 
deeds. 

The  proviisions  of  this  last  mentioned  Act  alone  fully  illus- 
trate the  distinction  betwen  these  different  munimants  of 
title.  Sec.  1  provides  for  the  assessment  of  canal  lots, 
and  lands  which  had  been  sold  upon  a  credit,  for  purpos- 
es of  taxation,  and  the  lien  for  said  tax  is  thereby  expressly 
limited  ^Ho  the  actual  interest  which  has  been  paid  for  by 
the  purchaser  or  purchasers,  together  with  the  improve- 
ments thereon,"  and  is  not  to  "extend  to  the  interest  of  the 
State  in  said  lot  or  lands."  Sec.  2  directs  the  sale  of  said 
lots  and  lands  for  taxes  in  arrears,  with  the  same  limita- 
tions, "the  fee  simple  of  said  property  still  remaining  in  the 
State."  Sec.  3  declares  the  operation  of  deeds  eo^nomine, 
made  by  virtue  of  any  such  sale,  &c.  And  Sec.  5,  author- 
izing the  purchaser  at  tax  sale  to  continue  the  payments  in 
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arrear  to  the  State,  from  the  original  purchaser,  entitles 
him  upon  completing  such  payment,  if  the  lands  still  remain 
unredeemed  from  the  tax  sale,  to  ^  Patent  for  such  lands  or 
lots,  &c. 

•.  Having 'determined  that  an  Auditor's  deed  is  not  a  Pat- 
ent, and  that  so  far  as  delivery  and  acceptance  are  con- 
cerned, it  stands  on  the  same  footing  as  any  other  deed 
between  individuals,  I  come  now  to  consider  of  the  alleged 
defect  in  the  execution  of  the  ^deed  under  consideration  in 
the  case  at  bar,  in  that  respect. 

The  solution  of  this  question  depends  not  upon  the  settle- 
ment of  any  conflict  of  authorities.  There  is  no  such  conflict, 
but  the  authorities  relied  upon  are,  with  a  few  exceptions, 
the  same  on  both  sides.  Our  only  task,  therefore,  is,  exam- 
ining all  the  authorities  on  the  subject  within  our  reach,  to 
eliminate  from  them  the  true  doctrine  as  applicable  to  this 
case,  and  to  dispose  of  it  accordingly. 

This  investigation  reaching  back  to  a  remote  period  in  the 
history  of  English  jurisprudence,  and  traversing  the  entire 
field  of  subsequent  English  and  American  adjudications  on 
the  subject,  to  their  termii^ation  in  very  recent  <;ases,  exhibits 
as  its  result,  doctrine  remarkable  for  its  uniformity  and  con- 
sistency throughout.  It  shows  principles,  which  long  since 
expounded*,  and  recognized  and  sanctioned  by  the  Courts 
ever  since,  pervade  to  a  greater  or  less  extent,  every  case 
upon  the  subject,  only  modified  by,  and  controling  results 
according  to  the  peculiar  circumstances  of  each  case. 

These  principles  are: 

I.  laj  every  deed  there  must  necessarily  be  a  grantor,  a 
grantee,  and  a  thing  granted;  (4  Cruise,  12;)  that  delive- 
ery  by  the  grantor  and  acceptance  by  the  grantee,  are  essen- 
tial to  the  validity  of  a  deed;  that  a  deed  takes  effect  only 
from  its  delivery,  and  there  can  be  no  delivery  without  ac- 
ceptance, either  express  or  iqiplied,  delivery  and  accept- 
ance being  net;essarily  simultaneous  and  correlative  acts. 
Richards  v.  Jackson^  6  Cowen,  617;  Church  v.  Gilman^  15 
Wend.  658.     Other  authorities  cited  posL 

II.  Delivery  may  be  made,  Jirsty  ie  the  party  himself,  or 
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any  other  by  his  appointment;  or  to  any  one  authorize?  to 
receive  it;  or  second^  to  a  stranger  for  and  'in  behalf,  and  to 
the  use  of  him  to  whom  it  is  made,  without  authority,  under 
certain  circumstances.  2  Roll.  24  /,  42;  Touchstone  57. 
See  post.  $ 

/'  III.  In  caser  of  delivery  to  a  stranger,  without  authority 
from  the  grantee  to  accept,  the  acceptance  of  the  grantee  at 

\    the  time  of  delivery  will  be  presumed,  under  the  following 

^  concurring  circumstances,  viz:    1.  That  the  deed  be  upon 

its  face  beneficial  to  the  grantee;  2.  That  the  grantor  part 

/  entirely  with  all  control  over  the  deed;  3.  That  the  gran- 
tor (except  in  case  of  an  escrow,)  accompany  delivery  by  a 

/    declaration,  intention  or  intimation,  that  the  deed  is  deliv- 

\  ered  for  and  in  behalf,  and  to  the  use  of  the  grantee;  4. 

I  That  the  grantee  has  eventually  accepted  the  deed  and 

;claimed  under  it.     4  Cruise,  34;  Touchstone,  57;  and  other 

authorities,  post. 

/U'esting  the  case  at  bar  by  these  principles,  and  the  Aud- 

/^tor's  deed  was  inoperative  to  vest  title  in  the  grantee.  As 
the  defendant  wholly  failed  to  connect  himself  by  proof  with 
the  title  claimed  for  Wolcott,  it  follows,  (and  here  T resume 
the  consideration  of  the  consequences  of  such  failure  on  his 
part,  postponed  at  a  former  point  in  this  Opinion, )  that  de- 
livery to  or  acceptance  by  him  or  his  attorney,  was  a  deliv- 
ery to  a  stranger  unauthorized  to  accept,  and  as  such  the 
delivery  was  not  accompanied  or  followed  by  all  of  the  con- 
comitant circumstances  necessary  to  its  validity.  It  is  true 
that  the  deed  is  apparently  beneficial  in  its  operation  to  the 
grantee;  and  that  the  grantor  parted  with  all  control^over  it, 
but  he  did  not  in  delivering  it  declare  or  intimate  that  he  did 
so  "for  and  in  behalf,  and  to  the  use  of  the  grantee,  named 
in  it,"  nor  was  his  intention  to  do  so  necessarily  inferable 
from  the  circumstances  attending  the  delivery.  Such  in- 
tention would  have  been  sufficiently  shown  by  evidence  of 
a  presentation  to  the  Auditor  by  the  witness  Elliott,  of  the 
treasurer's  receipt  to  Wolcott,  when  applying  for  the  deed, 
as  required  by  law  in  such  cases.  R.  L.  1827,  p.  326,  §4. 
But  this  does  not  appear  from  the  evidence  to  have  been 
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made.  The  presumption  is  rather  that  when  tlie  deed  was 
called  for,  the  Auditor  finding  on  inspection  of  his  books  that 
the  land  had  been  sold  to  Wolcott,  and  remained  unredeemed, 
made  the  deed  witlM>ut  inquiring  for  whose  use  it  was  intend- 
ed; that  it  was  in  fact  procured  by  the  witness  at  the  request 
of  his  client,  the  defendant,  he  positively  states;  that  it  was 
intended  for  the  defendant's  use  and  benefit  as  a  means  of 
preventing  bis  dispossession  of  the  premises  by  the  plaintiff, 
is  manifest  from  the  fact  that  it  has  been  kept  in  the  pos- 
session either  of  the  said  witness  or  defendant;  and  that  the 
grantee  (Wolcott)  never  has  accepted  it,  nor  so  far  as  the 
record  shows,  been  notified  of  its  existence. 

But  admit  that  the  intention  of  the  grantor  to  deliver  the 
deed  <<for  and  in  behalf  and  to  the  use  of  the  grantee"  is  to 
be  presumed,  it  must  nevertheless  still  be  held  inoperative 
for  want  of  acceptance  by  the  grantee,  either  express  or  im- 
plied. While  he  never  has  actually  accepted  it,  nothing  on 
his  part  appears  to  have  been  done  tantamount  to  an  accept- 
ance by  implication.  He  has  neither  assented  to  it  nor  claim- 
ed under  it,  and  so  far  as  the  record  shows,  knows  nothing 
of  its  existence.  Neither  he  nor  any  one  claiming  under  Him, 
now  seeks  its  affiimance,  but  a  stranger  procuring  its  delivery 
to  himself,  now  asks  the  Court  to  usurp  the  prerogative  of 
of  the  grantee,  by  a  recognition  of  an  act  wholly  unauthorized 
by  him,  as  his  act.  And  this,  too,  not  for  the  grantee's  but  for 
his  own  benefit;  not  to  establish  title  in  the  grantee,  that  he 
may  be  let  into  possession  of  the  land,  but  to  show  title  out 
of  the  plaintiff,  tl^at  he  may  be  kept  out  of  the  possession. 

This  feature  of  the  case  at  bar  distinguishes  it  from  all 
the  cases  in  which  the  grantee's  acceptance  of  a  deed  de- 
livered to  an  unauthorized  person,  has  been  presumed;  and 
is  fatal  to  the  defendant's  claim  to  such  presumption  in  favor 
of  the  deed  relied  upon  by  him.  The  ground  on  which  he 
bases  that  presumption,  viz:  that  tlie  deed  upon  its  face  is 
apparently  beneficial  to  the  grantee,  does  not  warrant  it. 
From  the  fact  that  the  grantee  will  probably  be  benefited 
by  accepting  the  deed,  it  may  reasonably  be  presumed  that 
he  will  do  so  when  it  shall  be  offered  to  him,  or  he  become 
VOL.  IV.  23 
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apprised  of  its  existence;  but  until  then,  it  certainly  cannot 
be  presumed  that  he  has  done  so.  No  case  has  ever  gone  so 
far  as  that.  But  in  every  case  in  which  the  grantee's  accept- 
ance of  a  deed  delivered  to  a  stranger  without  authority  to 
receive  it  has  been  presumed,  the  following  concurrent  facts 
have  appeared  with  the  apparently  beneficial  operation  of  the 
deed  towards  the  grantee,  viz:  1.  That  .the  grantee  has 
actually  accepted  the  deed,  or  sought  to  become  its  benefi- 
ciary before  the  occurrence  of  the  litigation  involving  the . 
question  of  his  acceptance;  2.  That  the  grantee  or  some 
one  claiming  under  his  title  h^s  been  a  party  to  such  litiga- 
tion, for  the  purpose  of  establishing  such  title.  And  more- 
over tlie  deeds  held  good  in  many  of  the  casjes,  were  volun- 
tary deeds  by  parents  settling  property  upon  their  minor  chil- 
dren, and  the  benignity  of  construction  given  to  them  has 
originated  to  no  inconsiderable  extent,  in  the  favor  with  which 
transactions  of  that  character,  when  not  in  fraud  of  creditors, 
are  always  viewed* 

To  sustain  the  position  here  assumed,  I  will  now  proceed 
briefly  and  succinctly  to  examine  all  of  the  principal  cases 
involving  the  question  under  consideration,  as  well  those  af- 
firming, as  others  denying  the  validity  of  titles  sought  to  be 
established  under  the  circumstances  supposed.  The  author- 
ities cited  by  defendant's  counsel  first  claim  our  attention. 

Bryan  v.  fFashy  2  Gilm.  557.  The  grantor  made  a  deed 
of  lands  to  his  granddaughter,  sole  and  a  minor.  The  deed 
was  placed  in  the  father's  hands  for  tlie  granddaughter's 
.  use,  and  after  her  marriage,  her  husband  obtained  possession 
of  the  said  deed,  which  had  been  recorded.  The  bill  was 
filed  in  the  name  of  the  grantor  by  the  father,  as  his  agent, 
against  the  grantee  and  her  husband  and  their  mortgagees, 
paftying  a  restoration  of  the  deed  to  the- father,  and  that  the 
record  of  it  be  annulled,  &c.  The  defence  rested  upon  the 
grantees'  title.  Heldy  that  the  delivery  was  to  tlie  father  as 
the  natural  guardian  of  the  grantee,  and  was  operative  to 
vest  the  estate  in  her  presently.  The  Court  base  their  opin- 
ion in  part  upon  th^  principle  lierctoforc  adverted  to;  that 
'4hc  law  presumes  much  more  in  favor  of  the  delivery  of 
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deeds  in  case  of  voluixtary  settlements,  especially  when  made 
to  infants,  than  it  does  in  ordinary  cases  of  bargain  and  sale.'' 

Souverbye  v.  Jitdtn^  1  Johns.  Ch.  R.  240,^  like  the  case 
last  cited,  grew  out  of  a  voluntary  settlement,  for  the  benefit 
of  a  minor  daughter.  The  deed  was  executed  to  trustees 
in  trust  for  the  daughter,  and  handed  to  her  by  lier  father, 
the  grantor,  at  the  time  of  its  execution.  It  afterwards  came 
again  into  his  possession,  and  was  delivered  by  him  into  the 
hands  of  one  of  the  trustees  for  the  daughter's  benefit.  The, 
bill  was  filed  after  the  marriage ^f  the  daughter,  by  herself 
and  husband,  against  the  grantor  and  the  trustees,  to  compel 
a  conveyance  to  the  complainants.  Htld^  that  the  deed  "was 
duly  executed  in  December,  1805,  the  time  that  it  was  hand- 
ed to  the  cestui  que  use,  so  as  to  pa^s  the  estate,  and  that  it 
was  not,  and  could  not  be  defeated  by  any  subsequent  acts 
or  declarations  of  the  grantor. 

Verplank  v.  Sterry^  12  Johns.  546,  grew  out  of  the  same 
transaction  with  the  case  of  Souverbye  v,*^rden  last  cited, 
and  is  in  aH  respects  like  it,  the  cestui  que  vseXn  the  two  cases 
being  sisters. 

Church  v.  Gilman^  15  Wend.  656.  On  the  3d  of  October, 
1834,  the  defendant  having  purchased  a  tract  of  land  from 
the  State  of  Connecticut,  and  fully  paid  for  it,  employed  L. 
Ward  Jr.,  of  Rochester,  to  prepare  a  deed  therefor,  and  trans- 
mit it  to  the  Treasurer  'of  said  State  for  execution.  The 
Treasurer,  on  the  10th  of  April,  1835,  signed,  sealed  and  ac- 
knowledged the  deed,  and  delivered  it  to  one  S.  P.  Beers,  of 
Hartford,  for  transmission  to  Ward  for  the  use  of  the  defend- 
ant, the  grantee  named  in  the  said  deed.  On  the  15th  of  the 
said  month  of  April,  Beers  transmitted  it  to  Ward  for  per- 
sonal delivery  to  the  defendant,  and  on  the  20th  of  May,  1835, 
the  deed  was  delivered  t^  and  accepted  by  the  defenddVit. 
On  the  22d  of  May,  (two<^ftSi?  after  its  reception  by  the  de- 
fendant,) he  conveyed  the  land  described  in  it  to  plaintiff, 
and  this  action  was  brought  for  breach  of  the  covenant  of 
seisin  contained  in  his  deed  to  plaintifTt  The  Court  assert- 
ing the  principle  that  "where  the  delivery  is  absolute,  the 
assent  of  the  grantee  is  presumed,  from'  the  fact  that  the  conr- 
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veyance  is  beneficial  to  him,'*  say,  nevertheless,  that,  "in 
this  case  it  is  not  necessary  ta  presume  assent,  for  it  is  al- 
leged that  the  deed  was  drawn  by  defendant's  agent,  and  ex- 
ecuted at  his  solicitation." 

Doe.  ex  dem.  Garnons  v.  Knight j  12  Eng.  Com.  Lslw  R. 
351,  was  the  case  apparently  most  confidently  relied  upon 
by  the  defendant's  counsel;  and  it  must  be  confessed  that  al- 
though there  is  nothing  in  the  facts  of  the  case  to  distinguish 
it  in  principle  from  other  cases  involving  the  same  questions, 
yet  from  the  very  broad  terms  in  which  the  law  is  laid  down 
by  the  Court,  it  would  seem  at  first  blush  to  carry  the  doc- 
trine of  the  presumption  of  acceptance  by  the  grantee,  fur- 
ther than  it  has  in  any  other  case  been  carried.    A  close 
examination  of  the  case,  however,  will  show  that  this  is  not  so. 
One  Wynne  being  largely  indebted  to  the  plaintiff's  lessor, 
signed  and  sealed  a  mortgage  to  him,  and  at  the  same  time 
pli^cing  it  upon  the  table  and  putting  his  finger  upon  the  seal, 
said,  ^^I  deliver  this  as  my  act  and  deed,"  all  of  which  was 
done  in  the  presence  of  his  liiece.     She  signed  it  as  a  witness 
and  he  took  it  away.     He  afterwards  handed  a  paper  to  his 
sister  supposed  to  be  the  same,  saying,  "here,  Bess,  take  this 
and  keep  it,  it  belongs  to  Mr.  GarAons."  .    He  afterwards 
resumed  its  possessioir  and  again  returned  it  to  his  sister,  say- 
ing, <^here,  put  this  by."     After  the  mortgagor's  death  the 
deed  was  delivered  to  and  accepted  by  the  mortgagee,  who 
brought  this  action  to  recover  possession  of  th^  mortgaged 
premises.     The  Court  affirming  his  title,  say:  "Can  there  be 
any  question  but  that  delivery  to  a  third  person  for  the  use 
of  the  party  in  whose  favor  a  deed  is  made,  where  the  gran- 
tor parts  with  all  control  over  the  deed,  makes  the  deed  ef- 
fectual from  t|ie  instant  of  such  delivery?'^    And  then,  by  way 
of  response,  quote  the  language  of  Lord  EUenborongh,  in  Stir- 
ling V.  Vatighan,  11  East,  629fUiat  "the  law  will  presume, 
if  nothing  appear  to  the  contrary,  that  a  man  will  accept  what 
is  his  for  his  benefit."     But  the  proof  does  not  sustain  the 
position.     Their  presumption  in  the  supposed  case  is  that 
there  has  been  an  acceptance;  Lord  Ellenborough's  that  there 
will  be. 
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But,  moreover,  the  case  in  East  bore  no  analogy  to  that  in 
which  it  was  cited.  It  invqlved  no  question  of  the  delivery 
of  a  deed,  but  was  brought  upon  a  policy  of  insurance,  ef- 
fected for  "the  benefit  of  all  interested  in  the  capture.*'  The 
Crown  was  interested  in  the  capture,  but  the  prize  master  ef- 
fecting the  insurance  had  no  special  authority  from  the  Gov- 
ernment to  represent  its  interest  in  that  behalf,  and  the  , 
question  being  raised  as  to  the  effect  of  the  contract,  his 
Lordship  uses  the  language  above  quoted,  adding,  "and  hence 
it  is  for  the  benefit  of  the  Crown  to  preserve  the  prize." 

Again,  the  Court  say:  "And  2  Roll  Abr.  (  K  )  24,  pi.  7;  Taw 
V.  Burj/y  Dyer,  161  b;  1  Anders.  4,  and  Mford  v.  Zeo,  2 
Leon.  Cro.  Eliz.  54,  and  3  Coke,  27,  are  clear  authorities  that 
on  a  delivery  to  a  stranger,  for  the  use  and  on  the  behalf  of 
the  grantee,  the  deed  will  operate  instanter^  and  its  opera- 
tion will  not  be  postponed  till  it  is  delivered  over  to  or  ac- 
cepted by  the  grantee."  If  they  mean  by  this  language  to 
assert  the  doctrine,  that  a  deed  operates  from  the  time  of  its 
delivery  to^  a  stranger  having  no  authority  to  receive  it,  to^ 
vest  title  in  the  grantee,  although  he  never  has  accepted  nor 
claimed  under  such  deed,  their  decision  is  obiter  dictum^  as 
the  mortgagee  in  the  case  under  consideration  by  them  had 
accepted  the  deed,  and  was  in  that  case  seeking  its  enforce- 
ment. And  moreover,  such  doctrine  is  not  sustained  even 
by  their  own  authorities,  as  I  will  presently  show.  Although 
if  they  intend  simply  to  decide  what  the  case  requires,  that 
when  Gamons  did  accept  the  deed,  his  acceptance  when 
made,  by  implication  related  back  to  the  delivery  of  it  to  the 
mortgagor's  sister  for  his  use,  then  their,  position  is  amply 
sustained  by  authority.  The  passage  relied  upon  in  Roll. 
Abr.  is  this:  "If  a  man  make  an  obligation  to  I,  and  deliver  it 
to  B,  if  I  get  the  obligation,  he  shall  have  action  upon  it,  for  it 
shall  be  intended  that  B.  took  the  deed  for  him  as  his  ser- 
vant." 

In  Taw  V.  Burj/j  an  executor  sued  upon  a  bond.  Tlie 
defendant  pleaded  that  he  caused  the  bond  to  be  written, 
sealed  and  delivered  to  C.  to  deliver  to  the  testator  as  de- 
fendant's deed;  that  C.  offered  lo  deliver  it  to  the  testator. 
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as  defendant's  deed,  and  the  testator  refused  to  receive  it; 
whereupon  C.  left  it  with  the  testator  as  a  schedule  and  not 
as  defendant's  deed,  and  so  non  est  factum,^'*  Held,  on  de- 
murrer, that  first  by  the  delivery  of  it  to  C.  the  deed  was 
good,  and  was  in  law  the  defendant's  deed  before  any  deliv- 
ery over  to  the  testator,  and  tlie  testator's  refusal  could  ngt 
undo  it  as  defendant's  deed  from  the  beginning."  The  case 
involved  no  question  of  testator's  acceptance,  or  if  it  did, 
then  the  attempt  of  his  personal  representative  to  establish 
its  validity,  the  testator  having  been  in  the  actual  possession 
of  it,  must  have  been  held  a  virtual  acceptance.  Had  the  de- 
fendant sued  upon  the  deed,  the  testator's  refusal  to  accept 
would  have  enabled  him  to  defeat  a  recovery,  as  numerous 
authorities  show.  The  only  inquiry  was,  was  it  the  obligor's 
deed,  not  whether  the  obli^fii;  had  accepted  it. 

The  case  of  Jilford  v.  Zea,  decided  upon  the  strength  of 
Taw's  case  contains  notjiing  worthy  of  stating  here. 

In  the  great  case  oi  Butler  v.  Baker ^  3  Co.  26  ft,  the  only 
case  cited  in  Garnons  v.  Knight Temoininfr  for  examination. 
Lord  Coke  says:  ^^If  A.  make  an  obligation  to  B.  and  deliver 
it  to  C.  to  the  use  ofB.,  this' is  the  deed  of  A.  presently;  but 
if  C.  offer  it  to  B.  then  B.  may  refuse  it  in  pais,  and  ^hereby 
,the  obligation  will  lose  its  force."  This  case  directly  con- 
troverts the  position  which  it  is  cited  to  sustain,  as  it  shows- . 
that  the  deed  although  operative  as  the  grantor's  deed  pre- 
sently, is  not  to  be  considered  as  the  grantee's  until  his  ac- 
ceptance. The  same  principal  is  stated  by  Paston  J.,  Year 
Book,  3  H.  627,  A.  and  cited  13  Viner,  23,  (K)  pi.  12,  A. 
The  Court  in  citing  this  case  in  Coke  say  very  properly  that 
the  result  might  have  been  otherwise,  if  the  question  had 
been  as  in  Taw'fi  case,  on  the  obligor's  plea  of  non  estfacturn^ 
simply  whether  it  was  his  deed.  Ferguson  v.  Miles,  3  Gilm. 
363,  and  Maynard  v.Maynard,  10  Mass.  466,  also  cited  by 
defendant's  counsel,  will  be  noticed  hereafter. 

Cooke'* s  admr's  v.  Hendricks,  4  Munroe,  500,  seems  to  rest 
upon  principles  entirely  different  from  those  controling  the 
case  at  bar.  There  the  obligor,  in  a  bond  for  the  conveyance 
of  land,  seeking  a  specific  performance  of  the  contract  by 
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compelling  the  obligee  to  accept  a  deed  for  the  land,  rather 
than  to  enforce  a  judgment  by  default,  obtained  by  him  against 
the  obligor  for  breach  of  the  said  covenant  to  convey,  ten- 
dered the  obligee  a  deed,  which  was  refused.  The  obligor 
thereupon  filed  his  bill  praying  a  perpetual  injunction  of  the 
judgment,  and  a  decree  compelling  acceptance  of  the  deed, 
and  accompanied  his  bill  by  adeied  to  be  delivered  under  the 
decree  of  the  Court.  It  occurs  to  me  that  the  true  question 
in  that  case  was,  whether  in  Equity  the  complainant  could  be 
considered  as  having  performed  his  covenant,  or  its  equiva- 
lent in  tendering  his  deed,  to  entitle  him  to  the  relief  sought 
by  him.  The  Court  held  after  the  death  of  complainant,  that 
a  delivery  of  the  deed  to  the  defendant  under  a  decree  of  the 
Court,  and  acceptance  by  him,  would  pass  the  title  to  him. 

The  only  remaining  case  cited  by  defendant's  counsel,  that 
of  Inlow  Src>  v.  CommonweaUh,  6  Monroe,  74,  grew  out  of 
two  voluntary  deeds  made  by  a  father,  the  one  giving  ahA 
conveying  most  of  his  property  to  his  two  sons,  anS  the  other 
(subsequently  executed,)  conveying  all  of  his  property  to 
one  of  said  sons.  The  controversy  was  as  to  the  ownership 
of  certain  slaves,  all  being  claimed  in  behalf  of  one  of  the  sons 
and  a  moiety  in  behalf  of  the  other,  and  Inlow,  one  of  the  par- 
ties being  the  guardian  of  both.  The  question  was  as  to  the 
validity  of  the  first  deed,  which^was  held  good,  but  the  whole 
case  is  so  inapposite  to  that  at  bar,  that  I  deem  a  critical 
examination  of  it  as  being  here  uncalled  for.  Such  exami- 
nation would  result  in  showing  it  depends  not  upon  the  ques- 
tions involved  in  the  case  at  bar,  but  upon  the  .doctrine  pe- 
cXiliar  to  voluntary  settlements,  that  if  they  are  fairly  made 
are  always  binding  in  Equity  upon  the  grantor,  unless  it  ap- 
pear clearly  that  he  never  parted  nor  intended  to  part  with  the 
possession  of  the  deed;  and  unless  other  circumstances  be- 
sides his  retaining  its  possession  show  that  it  was  not  intended 
to  be  absolute.  The  cases  settling  that  doctrine,  not  already 
examined,  need  only  be  referred  to  without  a  critical  exami- 
nation; they  are  Barloto  v.  Htneage,  Pre.  Cha.211;  Clavering- 
V.  C/averiiigy  lb.  235;  Lady  Iluchoii^s  case,  1  Bro.  Pari.  Cas. 
122,  cited  by  Lord  Keeper  Wright,  in  Clavering  v.  C/aver- 
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ing',  Johnson  v.  Smithy  1  Ver.  314;  Boiighton  v.  Bovghton^ 
\  Atk.  625;  Villers  v.  Beaumont^  1  Vern.  100;  Bale  v.  JSTew- 
tony  lb.  464. 

But  there  are  other  cases  still  demanding  examination. 
Belden  v.  Carter,  4  Day,  66.  The  grantor  having  signed 
and  acknowledged  a  deed  delivered  to  a  third  person,  with 
directions  if  he  never  called  for  it  to  deliver  to  the  grantee, 
his  daughter,  after  his  death.  It  was  done  accordingly,  and 
the  grantee  and  her  husband,  being  sued  in  ejectment  by  the 
plaintiffs  as  heirs  of  the  grantor,  successfully  defended  their 
possession  by  means  of  the  deed.  Hatch  v.  Hatchy  9  Mass. 
207,  and  Buggies  v.  Lawsouy  13  Johns.  286,  present  facts  en- 
tirely similar,  and  also  the  same  results.  In  both  cases  the 
question  involved  was  as  to  the  validity  of  deeds  executed  by 
tlie  father  of  the  grantees  respectively,  and  delivered  to  tliird 
persons,  to  be  kept  until  the  grantor's  death  in  each  case, 
and  then  to  be  delivered  to  grantees,  (in  the  latter  case  if  the 
grantor  should  die  without  making  a  will.)  The  deeds  were 
in  both  cases  delivered  to  the  grantees  in  pursuance  of  di- 
rections and  accepted  by  them.  Their  titles  were  in  both 
cases  controverted,  in  proceedings  to  which  tliey  were  re- 
spectively parties. 

lu  Wheelwright  v.  Wheelwrighty  2  Mass.  447,  the  facts  of 
the  case  were  similar  to  those  of  the  last  two  cases  cited. 
The  grantees,  however,  were  minors  when  the  deed  was  exe- 
cuted, and  delivered  to  a  third  person,  for  delivery  to  the. 
grantees  upon  the  grantor's  deatli.  In  a  proceeding  for  par- 
tition, between  the  grantee  after  his  acceptance  of  the  deed 
and  the  devisees  of  the  grantor,  it  was  decided  that  the  deed, 
whether  delivered  to  the  third  person  as  a  trustee  for  the  use 
of  the  grantees,  or  as  an  escrow,  was  valid. 

In  Hedge  v.  DreWy  12  Pick.  141,  delivery  of  a'deed  to  the 
register  of  deeds  by  the  grantor  for  the  use  of  the  grantee 
to  be  recorded,  and  the  grantee's  subsequent  assent  to  tlje 
same,  was  held  equivalent  to  an  actual  delivery  to  the 
grantee. 

In  IVard  v.  Leivisy-A  Pick.  51,  poossession  of  two  parts 
of  a  deed  of  trust,  made  for  the  benefit  of  creditors,  the  one 
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by  one  of  the  trustees,  the  other  by  the  creditors  was  con- 
sidered a  strong  circumstance  to  show  acceptance  of  the 
deed  by  the  trustees  and  the  creditors. 

Powers  V.  Russell,  13  Pick.  77.  PerKiuriam:  "Had  it 
appeared  when  the  deed  was  sent  to  the  registry  that  it  was 
done  for  the  grantee's  use;  if  it  had  been  said  that  he  might 
call  and  take  it,  and  he  had  called  for  it  and  taken  it  accor- 
dingly, this  might  have  made  the  delivery  to  the  register  of 
deeds  for  the  use  of  the  grantees  a  good  delivery. 

Buffum  v.  Green f  6  New  Hamp.  71.  A  delivery  of  a 
deed  to  a  third  person  for  the  use  of  a  grantee  is  sufficient  if 
he  afterwards  assent,  and  the  thing  granted  shall  be  said  to 
vest  in  him  from  the  time  of  such  delivery. 

H^ard  v.  Ross,  1  Stew,  136.     When  a  deed  on  its  face  pur- 
ports to  have  been  delivered  and  is  in  the  hands  of  the  party 
claiming  under  it,  proof  of  the  signing  and  sealing  is  prima 
fade  evidence  of  the  delivery.  , 

Canning  v.  Pinkham,  1  New  Hamp.  357.  "Possession  of 
the  deed  by  the  grantee  is  presumptive  evidence  of  a  deliv- 
ery by  the  grantor."  **A11  that  it  is  incumbent  on  the 
grantee,"  (where  delivery  has  been  to  a  stranger,)  "in  order 
to  perfect  the  delivery,  is  that  he  accept  or  assent  to  what 
has  been  done  by  the  grantor  before  the  latter  revokes  his 
intention  to  convey."  And  holding  the  deed  in  that  case 
valid,  they  advert  to  the  circumstance  as  influencing  them 
in  their  conclusion  that  this  delivery  too,  was  afterwards  rati- 
ified  by  the  grantees;  as  thev  received  the  deed  from  those 
with  whom  it  was  deposited,  placed  it  upon  record,  and  have 
since  conveyed  the  land,  &c." 

In  Clark  v.  Ray,  1  Har.  and  Johns.  323,  possession  of  a 
deed  b^  the  grantee  was  held  to  be  evidence  of  its  delivery 
to,  and  acceptance  by  him. 

Hughes  V.  Easten,  4  J.  J.  Marsh,  572,  adjudges  that  sim- 
ply proving  that  a  deed  was  signed,  attested  and  left  on  the 
table  in  the  absence  of  the  donor,  could  not  show  a  delivery, 
but  if  it  were  afterwards  in  possession  of  the  party  entitled 
to  the  benefit  of  it,  that  might  be  prima  facie  evidence  of  a,''^  *' 
delivery.  ,  / 

VOL.   IV.  24 


H 


Digitized  by  VjOOQ IC 


186  SUPREME  COURT. 

Hulick  r.  ScoviK 


The  cases  remaining  for  examination  are  those,  in  which 
deeds  have  been  held  inoperative  for  want  of  acceptance  by 
grantee.  Fay  v.  Richardson^  7  Pick.  91.  A  bond  was  sign- 
ed and  sealed,  but  iMA  not  delivered  to  the  obligee.  It,  how- 
ever, was  afterwards  delivered  to  the  obligee,  by  a  person 
having  no  authority  to  do  so.  Held,  that  the  obligee  could 
^  not  maintain  any  action  on  the  instrument. 

Jackson  v.  Leek^  12  Wend,  107.  It  was  adjudged  in  this 
case,  that  a  deed  of  land  takes  effect  only  from  its  delivery; 
and  that  although  signed,  sealed  and  acknowledged,  yet  if 
not  actually  delivered  by  the  grantor  during  his  life,  no  title 
passes  by  it.  And  so  say  this  Court  in  Herbert  v.  Herbert^ 
Bre.  282.^There  A.  being  largely  indebted  to  B.  executed'a 
deed  conveying  a  tract  of  land  to  him,  the  said  B«  and  pro- 
cured the  recording  of  it;  all  in  the  absence,  and  without  the 
knowledge  of  the  grantee.  The  grantor  afterwards  died, 
and  the  deed  was  found  among  his  papers.  The  grantee  in- 
stituted this  suit  to  recover  possession  of  the  land  described 
in  the  deed.  His  effort  was  unsuccessful.  The  Court  held 
that  it  was  most  manifest  that  there  had  been  no  delivery  of 
the  deed  so  as  to  pass  the  title;  that  any  possession  of  the 
deed  derived  by  the  grantee  after  his  grantor's  death,  could 
not  amount  tp  its  acceptance  by  the  grantee,  there  having 
been  no  delivery  during  the  life  time  of  the  grantor.  They 
say  "it  is  essential  to  the  legal  operation  of  a  deed,  that  the 
grantee  assents  to  receive  it,  and  that  there  can  be  no  deliv- 
ery without  acceptance.  Indeed  a  delivery  of  a  deed,  which 
is  essential  to  its  execution  and  operation,  necessarily  ilh- 
ports  that  there  should  be  a  recipient.  Now  in  this  case  it 
would  be  idle  to  contend  that  there  was  a  delivery  and  re-t 
ception,  when  the  grantor  died  before  the  grantee  knew  of 
the  existence  of  the  deed,  and  he  could  not  therefore  receive 
that,  of  the  existence  of  which  he  had  no  knowledge,  nor 
could  there  have  been  a  delivery  to  him  without  such  ac- 
ceptance.'y^ 

Jackson  y.  Phipps^  12Johns.  418.  A.  be^ig  indebted  to 
B.,  it  was  agreed  between  them,  that  the  former  should  ex- 
ecute to  the  latter  a  deed  of  land  to  secure  such  indebted- 
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ness.  The  deed  was  some  time  afterwards  executed  by  the 
debtor,  and  by,hiS;procurement  recorded;  neither  the  gran- 
tee nor  any  one  in  his  behalf  being  present,  or  receiving  the 
deed.  The  deed,  after  the  grantee's  death,  came  into  the 
hands  of  the  defendant,  his  son  and  heir,  who  relied  upon  it 
to  defend  his  |Jossession  of  tlie  premises  in  this  action  which 
was  brought  to  evict  him.  The'deed  was  held  void  for  want 
of  grantee's  assent  to  receive  it. 

In  Jackson  v.  Dunlap^  1  Johns.  Ca.  114,  it  was  also  held, 
<^that  it  is  essential  to  the  legal  operation  of  a  deed  that  the 
grantee  assents  to  receive  it,  and  that  there  can  be  no  de- 
livery without  an  acceptance;"  and  in  Jackson  v.  -fficA- 
ards^  6  Cowen,  620,  that  a  deed  duly  executed  and  recorded, 
but  never  delivered  to  nor  accepted  by  the  grantee,  is 
void. 

In  Ferguson  v.  MUes,  3  Gilm.  363,  one  D.  B.  Hill  pur- 
chased the  land  in  question,  on  the  8th  August,  1843,  on  an 
execution  in  his  favor,  against  one  Morton,  and  on  the  11th 
of  November,  1844,  the  sheriff  executed  a  deed  therefor  to 
the  plaintiff,  as  assignee  of  the  said  Hill.  On  the  29th  April, 
1841,  the  land  had  been  purchased  by  the  said  Morton  at  tax 
sale.  On  the  11th  May,  1843,  the  sheriff  executed  a  deed 
to  said  Morton  in  consummation  of  said  tax  sale,  at  the  in- 
stance of  the  said  Hill,  and  delivered  it  to  him,  without  the 
surrender  of  the  certificate  of  purchase,  and  afterwards  re- 
ceived the  certificate  and  made  another  deed  to  Morton. 
This  Court  held  the  first  deed,  that  of  the  11th  May,  "inva- 
lid for  want  of  a  delivery,  as  having  been  procured  by  Hill 
in  his  own  wrong,  and  without  the  assent  of  Morton;"  the 
evidence  showing  "that  the  deed  was  never  accepted  by 
.Morton,  nor  any  one  authorised  to  act  for  him;  and  that  a 
ratification  of  the  delivery  to  Hill  did  not  appear  from  the 
subsequent  conduct  of  Morton." 

In  Jackson  v.  Bodlcj  20  Johns.  188,  the  Court  refuse  to 
permit  assignees  in  a  deed  of  trust,  after  a  lapse  of  twenty 
years,  for  the  first  time,  to  assent  to  the  trust  aYidtake  under 
a  deed.  They  say  "it  is  necessary  to  the  validity  of  a  deed, 
that  there  be  a  grantee  willing  to  accept  it.      It  is   a  con- 
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tract,  a  parting  with  the  property  by  the  grantor,  and  an 
acceptance  thereof  by  the  grantee,"  &c. 

'  In  Maynard  v.  Maynard,  10  Mass.  462,  M.  signed  and 
sealed  a  deed  conveying  land  to  his  son,  and  left  it  with  the 
scrivener  to  get  it  recorded^  which  was  done,  and  the  deed 
at  the  grantor's  request  still  retained  in  the  scrivener's 
hands  until  the  death  of  the' son,  when  the  father  reclaimed 
•  and  canceled  it,  the  son  having  known  nothing  of  the  trans- 
action. Heldj  that  the  father  was  still  entitled  to  the  land, 
as  against  the  heirs  of  his  son,  the  conveyance  never  having 
been  perfected  by  a  delivery  of  the  deed. 

Lloyd^s  lessee  v.  Giddings,  7  Ohio,  418,  is  very  much 
like  the  case  at  bar,  in  this,  that  after  the  plaintiff  had  made 
out  his  title,  the  defendant  undertook  to  show  an  outstanding 
title  in  a  third  person  in  order  to  defeat  a  recovery.  For  that 
purpose  he  offered  to  read  in  evidence  a  quitclaim  deed 
from  plaintiff's  lessor,  to  one  Simon  Perkins,  l^layitiff  ob- 
jected, but  his  objections  were  overrulecl  and  deed  read, 
and  then,  as  here,  the  controversy  was  as  to  the  validity  of 
the  alleged  outstanding  title.  To  defeat  it,  thtf  deposition  of 
Perkins,  the  grantee  named  in  it,  was  read,  showing  that  he 
had  received  the  deed  to  enable  him  to  convey  it  to  the  de-  . 
fendant,  Giddings,  in  consummation  of  a  previous  contract 
between  said  defendant  and  plaintiff's  lessor,  for  the  pur- 
chase of  it,  should  he  be  found  entitled  to  it,  and  for  no  other 
purpose.  The  jury  found  for  defendant,  and  plaintiff  moved 
the  Supreme  Court  for  a  new  trial.  The  Court,  under  these 
circumstances,  hold  the  grantee  named  in  the  deed,  not  to  be 
the  owner  ofthe  land,  but  merely  the  owner's  agent.  They  say, 
<Hhe  acceptance  of  a  deed  is  absolutely  necessary  to  vest 
the  grantee  with  title  under  it.  No  man  can  be  compelled 
to  take  a  conveyance  against  his  consent,"  &c.  And  again: 
^<If  it  is  possible  to  lay  hold  of  any  principle  of  law,  or  of  any 
adjudged  case  of  authority,  to  prevent  this  deed  from  opera- 
ting to  defeat  the  title  of  the  plaintiff,  that  we  ought  to  do 
so.  And  I  believe  enough  has  been  said  to  authorize  us  to 
come  to  the  conclusion,  that  the  deed  to  Simon  Perkins 
was  not,  under  the  circumstances,  effectual  to  convey  the 
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title  to  him,  that  it  could  not  be  used  for  the  purpose  of 
showing  an  outstanding  titl^  in  a  third  person,  and  that  ac- 
cordingly there  must  be  a  new  trial." 

In  Elsey  v.  MttcaJf^  1  Denio,  326,  the  plaintiff  claimed 
under  a  deed  to  himself  from  L.  Whitcomb  and  wife,  duly  ac- 
knowledged and  recorded..  It  was  proved  by  a  brother  df 
the  grantor  that  the  aforesaid  deed  was  sent  to  the  witness, 
by  the  grantor,  in  a  letter  received  by  said  witness  at  the 
Post  Office;  retained  several  days  in  his  possession,  and  then 
deposited  in  the  clerk's  office  by  him  for  record.  The  letter 
was  not  produced,  nor  did  it  appear  for  what  purpose  tlie  deed 
was  sent  to  the  witness.  The  deed  was  held  void  for  want  of 
delivery.  » 

The  other  cases  involving,  to  any  extent,  the  question 
under  consideration,  will  be  found  to  settle  no  doctrine  va- 
riant from  that  found  in  the  many  cases  already  examined. 

1  will  content  myself  with  a  simple  reference  to  them.  They 
are  Frisbie  v.  McCartt/^  1  Stew.  &  Porter.  56;  Carr  v.  Hetxicj 
6  Mason,  60;  Mexand^r  v.  Bland^  Cook,  43;  Fairbanks  v. 
MetcaJfy  8  Mass.  230;  Harrison  v.  Phillips^  Academy^  12 
do.  456;  Jackson^  v«  Bard^  4  Johns.  230;  Hood  v.  Brown^ 

2  Ham.  268;- iMcCar/y  v.  McConnel,  1  Rep.  Com.  Ct.  190; 
Jackson  v.  Schoonmaker^  2  Johns.  230;  HaUeck  v.  Bushy  2 
Root,  26. 

This  review  of  authorities  exhibits  the  peculiar  features 
distinguishing  that  class  of  cases  in  which  the  acceptance 
by  the  grantors  of  deeds,  delivered  to  persons  not  authorised  . 
to  receive  them,  has  been  presumed,  from  that  in  which  such 
presumption  has  been  denied,  and  varying  their  results.  It 
demonstrates  that  between  the  case  at  bar  and  the  former 
class  of  cases,  there  is  no  such  verisimilitude  of  facts,  as  to 
justify  its  claims  to  be  tanked  with  them;  while  its  family  re- 
semblance to  all  the  cases  of  the  latter  class,  is  so  striking 
and  exact  as  to  require  its  recognition  as  one  of  their  con- 
nections. And  it  shows  that  in  every  case  belonging  to  the 
former  cli^ss,  it  has  appeared  that  {he  grantee  has  actually 
assented  to,x)r  accepted  the  deed,  and  that  he,  or  some  one 
claiming  under  him,  has  been  a  party  to  the  proceeding, 
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questioning  its  validity,  and  on  the  other  «hand,  that  the  his- 
tory of  every  cJise  destitute  of  those  features  or  either  of 
them,  is  found  recorded  among  the  annals  of  the  latter,  and 
more  unfortunate  class. 

On  this  result  I  base  the  conclusion,  that  the  true  question 
in  all  such  cases  is,  and  always  has  been,  not  whether  there 
has  been  an  acceptance  simply  and  without  reference  to  time, 
but  whether  there  has  been  an  acceptance  cotemporaneously 
with  the  delivery.  As  has  been  shown,  a  deed  can  only  take 
effect  at  and  from  its  delivery,  if  at  all,  and  consequently 
delivery  and  acceptance  must  be  mutual  and  concurrent 
acts.  Hence,  proof  of  an  acceptance  subsequent  to  the  de- 
livery is  not  sufficient  to  give  validity  to  the  deed,  and  there- 
fore in  such  cases,  judicial  construction  has  sometimes  been 
invoked  to  extend  stich  subsequent  acceptance,  by  relation 
back  to  the  date  of  the  delivery.  But  although  the  Courts 
in  some  cases  speak  of  the  beneficial  character  of  the  deed, 
as  justifying  the  presumption  of  the  grantee's  acceptance  of 
it,  that  is,  nevertheless,  but  one  of  a  series  of  circumstances 
concurring  to  form  the  basis  of  such  presumption.  ^The  pre- 
sumption that  a  party  will  accept,  because  he  is  to  be  bene- 
fited thereby,  although  deduced  from  the  strongest  passion  of 
the  human  heart,  is  never  carried  so  far  as  to  consider  him 
as  having  accepted./  It  is  in  itself  in  but  an  embryo  state 
until  it  finds  confirmation  in  an  actual  acceptance. 

But  admit  this  conclusion  to  be  incorrect,  and  that  where 
the  grantor  has"^parted  with  all  control  over  a  deed,  upon  its 
face 'apparently  beneficial^to  the  grantiee;  the  grantee's  ac- 
ceptance of  such  deed  will  therefore  be  presumed,  although 
the  delivery  was  made  to  one  not  authorised  to  accept  it,  and 
and  nothing  shows  any  affirmative  act  on  the  part  of  the  gran- 
tee, nor  eyen^any  knowledge  of  the  existence  of  the  deed,  still 
this  presumption  would  never  be  entertained,  in  the  absence 
of  all  proof  of  the'existence  of  the  grantee  at  the  time  of  the 
delivery.  Nor  could^any  presumption  be  legally  drawn  from 
proof  of  that  he  was  alive  at  some  former  period,  to  supply 
the  defect  of  proof  in  that  respect,  although  for  other  pur- 
poses, as  to  prosecute  a  suit  in  his  name  for  instance,  it  might- 
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be.  Legal  presumptions  must  have  their  foundations  in 
facts.  That  no  conclusion,  however  legitimately  deducible 
from  tlie  premises,  can  possess  the  attributes  of  truth  and 
certainty,  if  the  premises  themselves  be  assumed,  is  a  prin- 
ciple of  law  as  well  as  logic.  A  grantee  is  one  of  the  neces- 
sary constituents  of  a  deed;  dispense  with  proof  of  it,  and 
you  may,  by  a  parity  of  reasoning^  presume  also  the  existence 
of  the  remaining  constituents,  a  grantor  and  a  thing  granted, 
and  thus  base  title  wholly  on  presumption. 

In  the  case  at  bar,  there  was  no  proof  that  Wolcott  was 
alive  when  the  deed  was  delivered,,  and  therefore  his  assent 
to  an  acceptance  of  it  cannot  be  presumed.  But  admit  that 
the  proof  that  he  was  alive  when  the  land  was  purchased, 
may  justify  the  presumption,  that  he  was  so  ten  years  after- 
wards when  the  deed  was  made,  still  he  may  have  died  since: 
or  even  if  that  assumption  be  untrue  in  fact,^and  he  is  yet 
alive,  he  certainly  will  die,  and  may  do  so,  without  an  ac- 
ceptance of  the  deed,  or  even  any  knowledge  of  its  exist- 
ence. The  result  in  either  case  would  be  the  same;  a  title 
resting  at  best  on  supposititious  and  very  doubtful  grounds, 
would  be  made  available  to  defeat  one  sustained. by  the 
strongest  muniments;  a  possession  acquired  without  color 
or  claim  of  title,  would  have  thrown  around  it  fortifications 
impregnable  by  any  living  assailant;  and  the  solemn  adjudi- 
cation of  the  Court,  If  not  founded  on  a  false  assumption  of 
facts,  ^ould  rest  for  affirmation  or  defeasance,  upon  the  af- 
firmative action  of  the  grantee,  if  alive,  either  in  accepting 
or  rejecting  the  deed,  or  uyon  his  dying  without  any  action 
in  the  premises.  No  authority  can  be  found  in  the  annals  of 
jurisprudence  for  doctrine  so  replete  with  injustice.  This 
Court  will  not  be  the  first  to  furnish  it. 

The  judgment  of  the  Circuit  Court  of  Peoria  county  is  re- 
versed with  costs,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Purple,  J.  said:     • 

I  dissent  from  the  Opinion  of  the  Court  in  this  case,  upon 
one  point  arising  in  the  cause.     I  understand  the  law  to  be, 
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that' when  a  deed  has  once  been  delivered  to  the  grantee,  or 
to  a  stranger,  and  the  grantor  has  relinquished  all  control 
over  it,  on  account  of  the  beneficial  nature  of  the  grant,  it 
will  be  presumed  to  have  been  delivered  for  the  benefit  of 
the  grantee,  and  that  he  will  accept  it,  unless  it  appears  af- 
firmatively that  he  has  refused  to  do  so. 

KoERNER,  J.  also  dissenting: 

It  is  very  well  settled  that  where  a  grantee  is  ignorant  of 
the  grant  to  him,  and  does  not  assent  at  the  time,  when  the 
deed  is  delivered  to  a  stranger,  he  will  be  presumed  to  have 
assented  at  the  time,  when  the  delivery  took  place,  if  he 
shows  by  subsequent  acts,  his  wiUingness  to  take  under 
the  deed.  It  seems  to  me  that  his  assent  might  be  also  in- 
ferred from  acts  previous  to  the  delivery.  In  the  present 
case,  the  grailtee  had  purchased  the  land  included  in  the 
Auditor's  deed,  had  paid  the  purchase  money,  down,  fand 
taken  a  certificate  of  purchase  by  which  he  was  entitled 
and  promised  to  receive  a  deed  in  due  time.  By  these  acts 
he  sufficiently  manifested,  that  he  would,  at  a  subsequent 
time,  accept  of  the  deed.  There  is  no  evidence  that  he 
changed  his  mind. 

But  independent  of  the  peculiar  facts  of  this  case,  I  am 
inclined  to  the  opinion,  that  when  the  grantor  delivers  a 
deed  beneficial  to  the  grantee,  so  as  to  deprive  himself  of  all 
.control  over  it,  the  acceptance  of  the  grantee  will  be  pre* 
sumed,  although  the  deed  is  delivered  to  a  stranger.  I  can- 
'not  fully  concur  with  the  vie ws^ expressed  in  the  Opinion 
of  the  majority  of  the  Court,  and  therefore  dissent  from  the 
decision. 

Judgment  reversed. 
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As  a  general  rule,  a  demand  should  be  made  for  money  collected  by  one  person 
for  another,  before  bringing  a  suit.  The  collector,  it  is  presumed,  after  de- 
ducting a  reasonable  compensation,  will  transmit  the  money  by  the  earliest  safe 
opportunity.  But  where  so  long  a  time  has  elapsed  since  its  collection 
as  to  rebut  such  presumption,  he  may  l>e  considered  as  having  appropriated 
it  to  his  own  use,  and  a  demand  is  not  required. 

Interest  is  recoverable  on  money  collected  by  one  person  for  another,  who  has 
n^lected  to  pay  it  over  in  a  reasonable  time. 

Testimony  may  be  introduced,  not  manifestly  applicable  to  the  matter  in  con- 
troversy, if  its  applicability  appears  to  be  susceptible  of  proof  by  evidence 
aliunde.  If  no  evidence  be  introduced,  tending  in  any  way  to  show  its  ap- 
plicability, the  Court  should,  on  motion  of  the  party  against  whom  it  was 
offered,  exclude  it  from  the  jury,  or  instruct  them  to  disregard  it  But  if 
there  be  such  additional  evidence,  it  is  the  peculiar  province  of  the  jury  to 
judge  of  its  sufficiency  to  subserve  its  intended  purposes. 

The  Statute  of  Limitations  makes  two  classes  of  cases,  arising  ex  contractu:  1. 
All  actions  for  arrearages  of  rent  due  on  a  parol  demise,  and  all  actions  of 
account,  and  upon  the  case,  except  as  well  such  actions  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant,  their  factors  or  agents,  as 
certain  actions  of  that  form  arising  ex  delicto;  2.  Every  action  of  debt  or 
covenant,  f9r  rent  or  arrearages  of  rent,  fdunded  upon  any  lease  under  seal, 
and  any  action  of  debt  or  covenant,  founded  upon  any  single  or  penal  bill, 
promissory  note  or  writing  obligatory,  for  the  direct  payment  of  money  or 
the  delivery  of  property,  or  the  performance  of  covenants,  or  upon  any  award 
under  the  hands  and  seals  of  arbitrators  for  the  payment  of  money  only.  Ac- 
tions of  the  first  class  must  be  commenced  within  five  years  next  after  the 
cause  of  such  actions  have  accrued,  and  not  after,  and  actions  of  the  second 
class  within  sixteen  years. 

The  true  construction  of  the  first  section  of  the  Statute  of  Limitations,  in  its  op- 
eration upon  actions  ex  contraduy  is,  that  it  bars  the  action  of  a»9ump9it  in 
all  cases,  except  such  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  &c.  in  five  years;  but  the  action  of  debt  is  not  barred  in  any 
case,  in  that  time,  except  for  arrearages  of  rent  due  on  parol  demise. 

The  action  ofdebt  li«s  wherever  i/ndebitatua  cissumpsit  will  lie,  and  is  a  concurrent 
remedy  therewith.  Justices  of  the  peace  have  jurisdiction  over  both  actions, 
and  where  the  Statute  of  Limitations  is  interposed  as  a  defence  on  .trials  before 
those  officers,  the  Statute  (n  prescribing  the  form  of  the  summons  not  distin- 
guishing the  form  of  action,  the  law  will  presume  that  to  be  thepai'ticular  form 
which  is  best  calculated  to  advance  the  plaintiff's  reVnedy. 
VOL.  IV.  25 
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The  doctrine  is  well  settled,  that  where  technical  terms  are  used  in  a  statute, 
the  Courts  will  intend  that  the  legislature  used  them  in  their  technical  sense; 
also,  where  a  term  or  word,  which  had  a  well  known  common  law  meaning, 
is  used  in  a  statute,  such  term  or  word  shall  be  understood,  in  the  construc- 
tion of  the  statute,  in  the  same  sense  as  at  the  Common  Law. 

The  term  ^'actions  of  account"  has  long  been  understood  to  comprehend,  as  well 
the  action  of  asaumpait  upon  contracts  express  or  implie  d,  as  actions  ex  delicto, 
and  to  this  extent  it  is  used  in  the  first  section  of  the  Statute  of  Limitations. 

It  is  a  well  established  doctrine  in  construing  Statutes  of  Limitations^  that  cases 
within  the  reason  but  not  within  the  words  of  the  statute,  are  not  barred,  but 
may  be  considered  as  omitted  cases,  which  the  legislature  have  not  deemed 
proper  to  limit. 
• 

The  defendant  in  error  sued  the  plaintiff  in  error  before  a 
justice  of  the  peace,  in  Hancock  county,  in  March,  1845, 
for  money  collected  by  the  latter  for  them,  and  which  he  had 
neglected  to  pay  over.  Judgment  was  rendered  against  Be- 
dell, who  appealed  to  the  Circuit  Court  of  that  county,  and 
the  case  was  subsequently  taken  by  change  of  venue  into 
McDonough  Circuit  Court.  It  was  there  tried  before  the 
Hon,  Norman  H.  Purple  and  a  jury,  when  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff's  below, 
for  $63  debt,  and  $28-03i  damages. 

The  evidence  on  the  trial,  instructions  of  the  Court,  &c., 
are  set  forth  in  the  Opinion  of  the  Court. 

W.  Ji.  Minshall,  for  the  plaintiff  in  error,  citecT  Rev.  Stat. 
348-9,  §§  1,  4. 

The  statute  is  to  be  liberally  expounded.  See  3  Peters, 
270;  3  Peters,  Cond.  R.  51-2;  Jb.  39;  2  Peters'  (U.  S.) 
Dig.  714,  §§  4-8;  Statute  of  Repose,  §§  11,  19,  28;  lb.  page 
717.  Williams  v.  Williams^  5  Ohio,  280.  A  petition  and 
summons  held  within  the  Statute  in  Kentucky,  though  not 
named.  Banks  v.  Coyle,  2  A.  K.  Marsh.  564;  Robins  v.  Har^ 
vey^  6  Conn,   cited  in  2  U.   S.  Dig.  800,  §   155;   Head's 

Executors^  v# ,  5  J.  J.  Marsh.  262;  Clark  v.  Schxoing^ 

1  Dana,  334-5. 

In  this  case,  the  action  will  not  lie  till  after  a  demand  or 
something  equivalent.     24  Wend.  203. 

Interest  is  not  recoverable  till  after  a  demand.  15  Pick. 
500;  12  do.  449;  4  Blackf.  81. 
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R.  S.  Blackwelly  for  the  defendants  in  error.  , 
I.     That  debt  upon  simple  contract  is  not  barred  by  our 
Statute  of  Limitations  is  apparent: 

1 .  From  the  express  words  of  the  statute,  (  Rev.  Stat  348-9, 
§§  ^,  4;)  where  the  words  of  a  statute  are  plain  and  unam- 
biguous, there  is  no  necessity  of  resorting  to  technical  rules 
of  construction;  but  the  legislative  will,  as  expressed,  must 
be  pbeyed.  The  People  v.  Canal  Commissioner s^  3  Scam. 
161;  Wilkinson  v.  Leland^  2  Peters,  662;  Clay  v.  Hopkins^ 
3  A.  K.  Marsh.  489;  Holbrook  v.  Holhtook,  1  Pick.  250; 
Ellis  V.  Paige,  lb.  45. 

Equitable  construction  will  not  to  be  tolerated.  Monson 
V.  Chester,  22  Pick.  387. 

When  technical  words  are  used  in  a  statute,  the  Courts 
will  intend  that  the  legislature  used  them  in  their  technical 
sense.  Merchants^  Bank  v.  Cook,  4  Pick.  411;  United  States 
V.  Magill,  1  Wash.  C.  C.  R.  463;  3  do.  209. 

Another  rule  is,  that  where  a  statute  makes  use  of  a  word^ 
which  had  a  well  known  Common  Law  meaning,  the  word 
in  the  statute  shall  be  understood  in  the  same  sense  it  was 
at  Common  Law.     Mayo  v.  Wilson,  1  New.  Hamp.  55-6. 

A  statute  applicable  in  its  terms  to  particular  actions, 
cannot  be  applied  by  construction  to  other  actions  standing 
on  the  same  reason.     Jacob  v.  United  States,  1  Brock.  523-4. 

And  these  rules  of  construction  should  be  adhered  to  for 
these  reasons:  1:  because  the  statute  is  in  derogation  of 
the  Common  Law;  and  2.  because  the  effects  of  the  statute 
are  highly  penal  in  their  \;haracter. 

2.  From  a  comparison  of  all  the  statutes  enacted  by 
our  legislature  upon  this  subject.  Laws  of  1819,  141,  §  8; 
Laws  of  1827,  284,  §§  1,  4;  Rev.  Stat.  348,  §§  1,  ir 

In  a  revision,  where  the  phraseology  of  a  former  statute  is 
changed,  this  is  evidence  of  an  intent  to  change  its  opera- 
tion.    Ellis  V.  Paige,  1  Pick.  45;  S.  P.  155. 

3 .  By  a  recurrence  to  other  omitted  cases  in  this  statute, 
which  are  equally  within  the  reason,  but  which  the  words  of 
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the  statute  include,  to  wit:  1.  iebt  on  bills  of  exchange; 
2.  on  foreign  judgments;  3.  on  justices'  judgments;  and  4. 
actions  on  the  case  between  merchants,  &c. 

4.  By  a  comparison  of  our  statute  with  that  of  21  Jac.  1, 
2  Harr.  Dig.  1465;  2  Bouv.  Law  Die,  refers  to  the  stat- 
utes of  Alabama,  Delaware,  Kentucky,  Massachusetts,  New 
Jersey,  (part  of  which  is  like  sec.  4,)  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont,  and  Virginia. 

5.  By  express  adjudication  in  Ohio,  on  a  statute  similar 
to  ours.  Tupp^r  v.  Tuppevj  1  Ohio  Cond.  R.  616;  Hazlet  v. 
Critchjield,  6  do.  485. 

6.  Because  in  other  States,  it  has  been  held,  that  cases 
within  the  reason,  but  not  within  the  words  of  the  statute, 
are  not  barred,  but  may  be  considered  as  omitted  cases, 
which  the  legislature  have  njot  dfeemed  proper  to  limit. 
Pease  v.  Howardy  14  Johns.  419;  Jordan  v.  Robinson^  16 
Maine,  (3  Shepley,)  167;  Basfi  v.  BasSy  6  Pick.  362;  Keith 
V.  EsHU,  9  Porter,  669;  Pennington  v.  Castleman^  6  Miss. 
277;  SmWi  v.  Lockwood,  7  Wend'.  241. 

II.  That  the  justice  had  jurisdiction  of  the  action  of  debt, 
see  Rev.  Stat.  316,  §  17,  clause  9. 

That  debt  lies  upon  simple  contracts,  and  is  a  concurrent 
remedy  with  assumpsit^  see  United  States  v.  Colty  1  Peters' 
C.  R.  145;  Smith  v.  Loweily  8  Pick.  178. 

That  the  Court  will  elect  that  form  of  action  which  is 
most  beneficial  to  the  plaintiff,  and  calculated  to  advance  his 
remedy,  see  Rev.  Stat,  317,  §  21;  Stewart  v.  Dowlingj  3 
Scam.  93;  U.  S.  Bank  v.  Dallumy  4  Dana,  674;  Lovett  v. 
Cowman,  6  Hill's  (N.  Y.)  R.  225;  Burton  v.  Waptes,  3 
Harr.  76;  10  Johns.  104;  6  Wend.  272;  12  Ohio,  131;  Jius- 
tin  v.  Hayderiy  6  Ohio  Cond.  R.  158-61,  &c. 

III.  That' a  demand  was  unnecessary  in  this  case  before 
bringio^  suit,  see  Hawley  v.  Sage,  16  Conn.  62;  Estes  v. " 
Stokes  f 2  Richardson,  133;  10  Mass.  244;  6  Kew  Hamp.  441. 

IV.  As  to  the  want  of  indorsement  on  back  of  the  sum- 
mons of  the  amount  claimed.     The  objection  comes  too  late 
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after  defendant  has   appeared  and  pleaded  to  the  action. 
Swift  V.  rVgodSj  5  Blackf.  97. 

V.  On  the  question  -of  interest,  see  Rev.  Stat.  295.  §  2; 
Pease  v.  Barber^  3  Caines,  266-6. 

The  Opinion  of  the  Court  was  delivered  by 

Thomas,  J.*  This  action  was  commenced  on  the  10th 
day  of  March,  A.  D.  1845,  before  a  justice  of  the  peace  of 
Hancock  county,  by  the  defendant  in  error  against  the 
plaintiff  in  error.  The  demand  sued  on,  was  for  money  al- 
leged to  have  been  collected  by  the  defendant  for  the  plain- 
tiffs' use,  upon  a  note  due  to  the  latter,  and  by  them  placed 
in  the  hands  of  the  former  for  collection.  The  summons 
was  in  the  form  prescribed  by  the  statute.  Rev.  Stat.  Ch. 
LIX,  §  21. 

The  case  was  taken  by  appeal  into  the  Circuit  Court  of 
the  aforesaid  county  of  Hancock,  and  thence  on  change  of 
venue  to  the  McDonough  Circuit  Court,  where  a  trial  was 
had  by  the  jury. 

The  defendant,  on  going  into^  trial,  notified  the  plaintiffs' 
attorney  that  he  should  set  up  and  rely  upon  the  Statute  of 
Limitations,  and  accordingly  he  did  insist  that  the  plaintiffs' 
action  and  claim  were  barred  in  law. 

The  testimony  introduced  by  the  plaintiffs  in  support  of 
their  claim  consisted  of  the  following  items,  viz: 

1.  A  letter  from  defendant  to  plaintiffs,  (admitted  on  the 
trial  to  be  in  the  defendant's  handwriting,)  dated  December 
30,  1838,  acknowledging  the  receipt  of  a  letter  from  the 
plaintiffs,  enclosing  a  note  on  Montague  and  Depp,  and 
stating  in  substance,  that  they  having  failed  to  pay  the  mon- 
ey as  they  had  promised  to  do,  and  Mr.  Depp  having  left 
the  State,,  he  had  put  the  note  in  suit,  and  presumed  that  it 
would  be  collected  soon,  when  he  promised  to  inform  them, 


•Wilson,  C.  J.  did  not  sit  in  this  case. 
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2.  A  transcript  from  the  docket  of  Samuel  Steele,  a  jus- 
tice of  the  peace  of  Hancock  county,  showing  the  com- 
mencement of  a  suit  before  said  justice  on  the  sixth  day  of 
January,  1839,  in  thenameof  the  plaintiffs,  against  Montague 
and  Depp,  upon  a  promissory  note  executed  by  them  to  said 
plaintiffs,  service  of  process  on  the  defendant,  Montague,  and 
the  rendition  of  judgment  in  said  suit  in  fai'orof  the  plaintiffs 
against  said  defendant  Montague,  for  the  sum  of  $62  26 

'debt,  with  their  costs,  &c.  The  issuing  of  execution  on  said 
judgment,  and  its  return  by  defendant  (£.  A.  Bedell,)  with- 
out any  official  return;  and- that  a  renewed  execution  had 
been  issued  and  delivered  to  said  Bedell,  and  not  returned; 

3.  The  receipt  of  the  defendant  to  J.  Cole,  C.  H.  C.  for 
sixty  three  dollar's,  the  full  amount  of  a  judgment  and  inter- 
est against  John  Montague  before  Samuel  Steele,  dated  De- 
cember 18,   1839,  the  signature  of  the  defendant  to  said 

.  receipt  being  admitted  on  the  trial;  and 

4.  The  oral  statement  of  one  J.  Oole,  (whp  was 
sworn  as  a  witness  on  the  trial,)  that  he,  the  said  witness,  in 
the  year  1839,  was  ^  constable  of  Hancock  county;  that  as 
such  constable  he  received  for  collection,  an  execution  is- 
sued by  Samuel  Steele,  in  favor  of  the  plaintiffs,  and  against 
one  John  Montague;  that  he  collected  the  same,  and  paid 
the  money  over  to  the  defemdant  as  the  agent  of  the  plaintiffs 
on  the  collection  of  the  same  in  the  year  1839,  and  that  the 
amount  of  said  payment  was  about  $63. 

The  defendants  objected  to  each  of  the  foregoing  items  of 
f  evidence,  when  they  were  respectively  offered  by  the  plain- 
tiff,'(except  the  last,  which  was  introduced  without  objec- 
tion,) but  the  Court  overruled  his  (Objections,  and  admitted 
the  evidence. 

This  being  all  the  evidence  in  the  cause,  the  defendant 
asked  the  Court  to  give  the  following  instructions  to  Ihe 
jury,  viz: 

1st.  "That  if  they  bepeved  from  the  evidence,  that  the 
plaintiffs'  demand  and  cause  of  action  accrued  more  than 
five  years  next  before  the  commencement  of  this  suit,  the 
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plaintiff  C9uld  not  recover,  unless  the  defendant,  within  five 
years  next  before  the  commencement  of  this  suit,  had  in. 
some  manner  admitted  the  same  to  be  unpaid;" 

2d.  "That  if  the  jury  believed  from  the  evidence,  that 
the  plaintiffs  iA  the  year  1838,  sent  to  the  defendant  from  St 
Louis,  a  cl&im  in  their  favor  for  collection,  and  plaintiffs  had 
not  ealled  on  the  said  defendant,  or  in  some  way  made  de- 
mand for  tho  money  before  the  commencement  of  this  suit, 
they  cannot  in  this  action  recover;" 

3d.  ''^That  they  should  not  take  into  their  consideration 
any  evidence  before  them,  which  did  not  apply  to  the  de- 
mand sued  -on;"  which  said  third  instruction  the  CouH 
gave,  adding  thereto  as  a  modifioation,  "that  the  Court  was 
not  advised,  that  any  evidence  inapplicable  to  the  plaintiffs' 
claim  sued  on  had  been  given,  but  of  this  the  jury  would 
judge." 

The  first  and  second  instructions  the  Court  refused  to 
give,  but  gave  the  following  in  lieu  of  them,  viz: 

1st.  "That  the  action  of  assumpsit  was  barred  by  the 
Statute  of  Limitations  in  five  years  after  the  cause  af  action 
accrued;  but  this  suit  having  been  commenced  before  a  jus- 
tice of  the  peace,  that  upon  the  claim,  either  debt  or  as- 
sumpsit would  lie;  that  to  an  action  of  debt  on  such  a 
claim,  our  statute  had  interposed  no  limitation,  and  that 
consequently  in  an  action  upon  such  claim,  the  limitation 
in  the  opinion  of  this  Court  remained  as  at  Common  Law, 
and  the  claim  would  only  be  barred  by  the  lapse  of  twenty 
years  from  the  time  such  cause  of  action  accrued;  that 
the  action  of  debt  being  the  most  beneficial  form  of  action 
for  the  plaintiff,  they  had  a, right  to-treat  it  as  such.^' 
-  2d.  "That  if  the  plaintiffs  had  intrusted  the  defendant 
with  the  collection  of  money  for  thjBir  use,  that  ordinarily, 
before  thisi  action  could  be  maintained^  a  demand  should  be 
made  for  the  money  so  collected;  but  in  this  case,  if  from 
the  lapse  of  time,  or  any  other  circumstances  appearing  in 
the  cause,  they  were  satisfied  that  the  defendant  had  col- 
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lected  moaey  belonging  to  the  plaintiffs,  and  liad^onverted 
the  same  to 'his  own  use,  no  demand  for  the  same  would  be 
necessary;  and  further,  that  if  they  believed  from  the  evi- 
dence, that  money  had  been  so  collected,  and  appropriated, 
and  there  had  been  an  unreasonable  or  vexatious  delay  of 
payment  of  the  same,  the  plaintiffs  were'  entitled  to  recover 
interest  on  the  amount  so  collected,  deducting  a  reasonable 
compensation  for  defendant's  services  in  collecting  the 
same.  « 

The  jury  rendered  a  verdict  in  favor  of  the  plaiiltiffs  For 
$63  debt,  and  $28-03i  damages,  with  costs,  &c. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds,  to  wit:  1st.  that  the  verdict  was  against  the  evi- 
dence; 2d.  that  the  verdict  was  against  the  law;  3d.  that 
the  Court  erred  in  not  giving  the  instructions  asked  for  by 
defendant;  4th.  in  giving  the  instructions  that  were  given; 
6th.  in  giving  instructions  as  qualified;  and  6th.  in  ad- 
mitting improper  testimony.  The  Court  overruled  said  mo- 
tion, and  rendered  judgment  on  the  verdict. 

The  defendant  excepted  during  the  progress  of  the  trial, 
to  the  several  opinions  of  the  Court:  Ist.  in  admitting  the 
Evidence  objected  to  by  him;  2d.  in  refusing  the  instructions 
asked  for  by  him;  3d.  in  giving  the  instructions  that  were 
given;  4th.  in  refusing  a  new  trial;  and  now  prosecuting  his 
writ  of  error,  assigns  them  for  error. 

The  assignment  of  error  resolves  itself  into  two  proposi- 
tions, to  wit:  ^r^/,  that  the  plaintiffs'  case  was  not  made  out 
by  ieg^  and  sufficient  proof;  and  second,  that  the  demand 
suedo  n  was  barred  by  the  lapse  of  time,  by  virtue  of  the 
Statute  ofi  Limitations. 

I.  The  first  of  these  propositions  involves  inquiries,  1st, 
ad  to  the  admissibility  of  plaintiffs'  evidence;  and  2d,  as  to 
its  sufficiency. 

Both  of  these  inquiries  must  be  answered  affirmatively. 
The  plaintiffs'  allegations  were,  that  they  had  placed  a  de- 
mand due  them  in  the  hands  of  the  defendant  for  collection; 
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and  that  he  had  received  the  money  on  that  demand,  and 
appropriated  it  to  his  own  use.  The  testimony  correspond- 
ed with,  and  fully  sustained  these  allegations. 

It  consisted  of  the  defendant's  admissions  in  writing,  of  his 
reception  of  the  plaintiffs'  demand  for  collection;  of  his  re- 
ceipt of  money  shown  T)y  parol  evidence  to  have  been  col- 
lected^ thereon;  and  of  a  transcript  from  a  justice's  docket, 
showing  the  institution  of  a  suit  before  such  justice  on  said 
demand,  and  the  proceedings  thereon,  to  their  termination 
in  the  execution  on  which  the  money  was  eventually  collect- 
ed, and  paid  over  to  defendant,  and  oral  testimony  explana- 
tory of  the  documentary.  It  was,  consequently,  properly 
adjudged  admissible,  both  upon  the  grounds  of  its  relevancy 
and  its  competency.  It  proved  everything  alleged  by  the 
plaintiffs,  and  was  therefore  properly  held  sufficient  to  enti- 
tle them  to  a  recovery. 

Nor  is  this  result  varied  by  the  fact  that  the  commence- 
ment of  the  plaintiffs'  suit  was  not  preceded  by  a  demand  of 
payment  from  the  defendant.  The  doctrine  contained  in  the 
instructions  of  the  Circuit  Court  on  this  point  is  undoubted- 
ly correct.  A  person  is  entitled  to  money  collected  for  him 
by  another  so  soon  as  received  by  the  latter,  and  good  faith 
on  the  part  of  the  collector  demands  its  immediate  payment 
by  him;  but,  nevert^ieless,  he  is  ordinarily  not  subjected  to 
suit  for  his  failure  or  omission  to  make  such  payment,  until 
after  demand  therefor  has  been  made  of  him. 

As  a  general  rule  in  such  cases,  it  may  be  presumed  that 
payment  has  been  delayed  by  reason  of  the  want  of  safe  and 
convenient  means  of  transmission,  or,  of  some  other  good 
and  sufficient  cause,  and  that  the  recipient  of  the  money, 
still  considering  himself  as  entitled  to  no  more  than  enough 
reasonably  to  compensate  him  for  his  services  in  collecting 
it,  will  pay  it  over  on  demand.  But,  where  so  long  a  time 
has  elapsed  since  the  collection  of  the  money,  as  to  rebut 
any  such  presumption  in  favor  of  the  collector,  he  may  well 
be  considered  as  having  appropriated  it  to  hi«  own  use,  and 
then,  neither  law  nor  reason  requires  that  before  he  can  be 
sued    for  his  non-feasance,  he  should  be  requested  to  do 
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what  his  conduct  sufficiently  indicates  his  determination  not 
to  do. 

'  The  circumstances  of  the  case  at  bar  establish  for  it  pe- 
culiar claims  to  exemption  from  the  operation  of  the  general 
rule  referred  to,  as  tegulating  the  liabilities  of  collectors.  The 
defendant  had  been  so  long  the  recipient  of  the  plaintiffs' 
money  without  accounting  to  them  for  it,  or  being  called 
upoil  by  them  to  do  so,  that  when,  at  length,  they  endeavor- 
ed to  collect  it  from  him  by  suit,  he  claimed  that  time  had 
absolved  him  from  his  liability;  that  the  Statute  of  Limit- 
ations had  afforded  the  privilege  of  a  repose,  not  to  be  dis- 
turbed by  having  obtruded  upon  him  this  outlawed  claim  of 
his  employers.  The  Court  might,  therefore,  well  submit  it 
to  the  jury  to  say  whether  there  had  not  been  such  an  appro- 
priation by  the  defendant  of  the  plaintiffs'  money  to.  his  own 
use  as  to  deprive  him  of  the  right  to  a  demand  of  payment, 
before  the-  commencement  of  proceedings  against  him  for 
its  legal  coercion.  And  well  might  the  jury  respond  affirm- 
atively to  that  proposition,  and  say,  as  by  their  verdict  they 
did  say,  that  there  had  been  so  unreasonable  and  vexatious 
a  delay  of  payment,  on  the  part  of  the  defendant,  as  to  enti- 
tle the  plaintiffs  to  recover  not  only  the  amount  collected  by 
the  defendant  for  their  use,  (after  deducting  therefrom  a 
reasonable  compensation  for  his  services,)  but  also  interest 
thereon. 

This  view  of  the  subject  is  fully  sustained  by  authority, 
so  far  as  the  right  to  commence  suit  without  a  previous  de- 
mand is  concerned.  Hawley  v.  Sagty  15  Conn.  52;  Esies 
v.  Stokes,  2  Richardson,  133;  10  Ma89.  244;  6  N.  Hamp.  641. 

The  right  to  a  recovery  of  interest  in  such  cases  as  the 
jury  found  the  case  at  bar  to  be,  is  expressly  given  by  our 
Statute.  Rev.  Stat.  Ch.  liv.  §  1.  Upon  this  question  of 
interest  see,  also,  the  case  of  Pease  v.  £arber,  3  Caines, 


The  alleged  error  of  the  Court  below,  in  giving  the  third 
instruction  requested  by  the  defendant,  not  as  asked  for  by 
him,  but  as  qualified  by  the  Court,  may  here  properly  be 
disposed  of. 
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The  exigency  seldom  happens  in  practice,  rendering  such 
an  instruction  proper,  either  as  asked  for  by  the  defendant 
or  as  given  by  the  Court.  The  relevancy  of  testimony  being 
indispensable  to  its  admissibility,  that  question  is  usually  set- 
tled by  the  Court  in  admitting  the  evidence,  when  objected  to, 
and  is  not  left  for  the  ulterior  examination  of  either  the  Court 
or  jury.     But  this  is  not  necessarily  so  in  all  cases. 

Testimony  may  be  offered  not  manifestly  applicable  to  the 
matter  in  controversy,  but  should  not  therefore  be  rejected, 
if  its  applicability  appeared  to  be  susceptible  of  proof  by  ev- 
idence cdiunde.  If  it  were  otherwise,  no  case  depending 
upon  the  coincidence  of  a  series  of  independent  facts  could 
ever  be  made  out  by  proof.  Isolated  from  the  others,  each 
fact  in  such  case  might  appear  wholly  ipapplicable;  com- 
bined, their  application ,  would  be  manifest;  and  yet  they 
must  necessarily  be  introduced  in  evidence  singly. 

The  question  of  the  relevancy  of  such  evidence,  therefore, 
remains  to  be  considered  in  connection  with  the  suppletory 
and  correlative  evidence  introduced.  If  no  testimony  be  in- 
troduced tending  in  any  way  to  show  its  applicability^  the 
Court  should,  on  motion  of  the  party  against  whom  it  was 
offered,  exclude  it  from  the  jury  or  instruct  them  to  disregard 
it.  But  if  there  be  additional  evidence  tending  to  show  the 
relevancy  of  that  in  aid  of  which  it  was  offered,  it  becomes 
the  peculiar  province  of  the  jury  to  judge  of  its  sufficiency  to 
subserve  its  intended  purposes. 

An  illustration  of  this  rule  is  found  in  the  case  at  bar.  The 
plaintiffs,  to  make  out  their  case,  proved  among  other  things 
the  defendant's  acknowledgment  in  writing  that  he  had  re- 
ceived the  sum  of  $63  of  one  J.  Cole,  a  constable  of  Hancock 
county,  in  full  of  the  amount  of  a  judgment  and  interest  against 
John  Monta'gue,  before  Samuel  Steele,  but  that  alone  did  not 
show  his  reception  of  the  plaintiffs'  money.  It  is  true  that 
tlie  plaintiffs  had  recovered  a  judgment  before  a  justice  by 
the  name  of  Samuel  Steele,  against  a  defendant  of  the  name 
of  John  Montague,  for  the  sum  of  $63,  and  that  between  that 
judgment,  and  that  on  which  the  defendant  received  the  mo- 
ney, tliere  was  in  these  particulars  the  most  striking,  resem- 
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blance,  and  yet  the  proof  of  their  identity  was  incomplete. 
The  judgment  on  which  the  money  was  collected  might  have 
been,  for.  any  thing  appearing  in  the  receipt,  in  favor  of  the 
.  defendant  himself  or  any  other  person  than  the  plaintiffs.  Ad- 
ditional evidence  was  consequently  necessary  to  show  that 
the  judgment  referred  to  in  the  receipt  was  the  plaintiffs' 
judgment.  The  constable  from  whom  the  money  was  re- 
ceived, was  accordingly  called  as  a  witness,  and  examined 
as  to  that  point.  The  sufficiency  of  his  evidence  for  the  pur- 
poses for  which  it  was  intended,  was  properly  left  by  the 
Court  to  be  determined  by  the  jury.  And,  indeed,  the  in- 
structions as  asked  for,  implied  what  the  qualification  by  the 
Court  expressed,  that  the  jury  were  to  judge  of  the  applica- 
bility of  the  evidence;  else,  how  could  they  disregard  such 
as  was  inapplicable?  The  Court  was  not  called  upon  to  in- 
€licate  the  evidence  to  be  disregarded  by  the  jury,  but  they 
were  to  determine  that  matter  for  themselves. 

II.  The  second  proposition  involves  considerations  which, 
although  they  throw  around  the  case  at  bar  a  degree  of  in- 
terest denied  to  it  by  the  insignificance  of  the  amount  in  con- 
troversy, are  nevertheless  less  interesting  and  comprehensive 
in  their  character,  than  those  embraced  in  the  instruction  of 
the  Court  below,  and  discussed  by  the  counsel  on  both  sides 
in  the  argument  at  bar.  It  presents  for  settlement  a  ques- 
tion of  the  construction  of  our  Statute  of  Limitations,  but  not 
to  the  extent  contemplated  by  the  instruction  and  arguments 
referred  to. 

The  statute  makes  two  classes  of  cases  arising  ex  con- 
tractUy  the  first  enumerated  in  the  first  section,  and  embra- 
cing "all  actions  for  arrearages  of  rent  due  on  a  parol  demise, 
and  all  actions  of  account,  and  upon  the  case,  except,"  as 
well  "such  actions  as  concern  the  trade  of  merchandize  be- 
tween merchant  and  merchant,  their  factors  or  agents,"  as 
certain  actions  of  that  form  arising  ex  delicto.  Actions  of  this 
class  are  required  to  "be  commenced  within  five'years  next 
after  the  cause  of  such  actions  shall  have  accrued,  and  not 
after." 

The  second  class  is  defined  in  the  fourth  section,   and 
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comprises  <^*every  action  of  debt  or  covenant,  for  rent  or  ar- 
rearages of  rent  provided  upon  any  lease  under  seal,  and 
every  action  of  debt  or  covenant,  founded  upon  any  single 
or  penal  bill,  promissory  note  or  writing  obligatory,  for  the 
direct  payment  of  money  or  the  delivery  of  property,  or  the 
performance  of  covenants,  or  upon  any  award  under  the  hands 
and  seals  of  arbitrators  for  the  payment  of  money  only."  The 
lapse  of  sixteen  years  is  required  to  bar  any  of  the  actions 
belonging  to  this  class. 

The  plaintiffs'  demand  was  more  than  five,  but  less  than 
sixteen  years  old;  the  inquiry  consequently  arises  upon  the 
record  whether  that  demand  in  manner  and  form  as  it  was 
sought  to  be  enforced,  comes  within  the  first  mentioned  class? 
If  so,  it  was  barred  by  the  laps&of  time,  but  otherwise  not. 
If  it  does  not  belong  to  that  class,  it  is  bootless  to  inquire 
whether  it  belongs  to  the  other,  or  not,  as  in  either  event  it 
will  avail  the  defendant  nothing.  His  defence  to  an  action 
barred  only  after  the  expiration  of  sixteen  years,  had  not, 
when  the  suit  was  commenced,  and  has  not  yet  matured;  the 
result,  consequently  is,  as  it  affects  that  defence,  the  same 
whether  the  action  would  have  been  barred  in  sixteen  years 
or  never. 

The  defendant's  counsel  insists  that  the  case  at  bar  is  one 
of  a  class  of  cases  expressly  named  in  the  first  section,  and 
that  consequently  the  plaintiffs'  demand  Jias  been  worn  away 
by  the  lapse  of  time.  His  position  is,  that  the  term  ^^actions 
of  account,"  as  used  in  that  section,  and  '^actions  on  ac- 
counts" are  equivalent  terms,  and  consequently  that  every 
action,  of  whatsoever  form  or  nature  it  may  be,  founded  upon 
an  account,  must  by  the  requisitions  of  that  provision  of  law 
be  brought  within  five  years,  ahd  not  after.  But  that  posi- 
tion is  wholly  indefensible  by  authority. 

The  doctrine  is  well  settled  that  where  technical  terms 
are  used  in  a  statute,  the  Courts  will  intend  that  the  Legis- 
lature-used them  in  their  technical  sense.  Merchants^  Bank 
V.  Cook,  4  Pick.  411;  1  Wash.  C.  C.  R.  463;  3  do.  209. 

And  again,  that  where  a  term  or  word  which  had  a  well 
known  common  law  meaning  is  used  in  a  statute,  such  word 
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or  term  shall  be  understood,  in  the  construction  of  the  statute, 
in  the  same  sense  as  at  the  Common  Law.  Mayo  v.  JVilsovy 
1  New  Hamp.  655-6.  Tested  by  these  rules,  the  doctrine 
contended  for  by  the  defendant's  counsel  stands  condemned. 
The  term  under  consideration,  to  wit,  "actions^  of  account,*' 
is  ^^a  technical  term"  and  has  '^a  well  known  common  law 
meaning."  It  indicates  a  form  of  action,  as  well  known,  al- 
though not  so  frequently  adopted  in  practice,  as  the  action  of 
debt  or  assumpsit.  It  was  the  action  used  at  the  Common 
Law  to  coerce  a  settlement  of  accounts  by  partners,  bailiffs, 
and  receivers,  before  Auditors  appointed  for  that  purpose  by 
the  Court,  upon  rendering  the  pecuniary  or  interlocutory 
judgment  quod  computeL  For  the  same  purpose  it  was  long 
since  engi;afted  on  our  jurisnrudence,  and  is  undoubtedly  the 
form  of  action,  and  the  only  one  referred  to  eo  nomine  in  the 
first  section. 

But  although  the  term,  the  meaning  of  which  has  been 
considered,  is  not  sufKciently  comprehensive  to  embrace 
every  form  of  action  that  may  be  maintained  upon  an  ac- 
count, there  nevertheless  is  another  term  used  in  the  same 
section,  which,  by  the  rules  of  construction  already  referred 
to,  clearly  does  include  within  its  meaning,  at  least  one  such 
action.     It  is  ^Hhe  action  on  the  case." 

However  circumscribed  the  limits  of  that  action  originally 
may  have  been,  it  |;ias  long  been  universally  understood  to 
comprehend  as  well  the  action  of  assumpsit^  upon  contracts 
express  or  implied,  as  actions  ex  delicto.  This  general  term 
indicating  a  class  of  cases,  being  used  in  the  first  section, 
without  any  thing  to  restrict  its  operation  to  any  one  of  the 
particular  actions,  confederating  to  make  up  that  class,  it 
must  be  understood  as  being  operative  upon  all  of  them. 
Such  is  the  uniform  rule  of  construction  in  all  such  cases.  But 
the  intention  of  the  legislature  here  to  use  the  term  under  con- 
sideration in  its  broadest  and  most  general  sense,  is  apparent 
from  the  fact  of  their  exempting  from  the  operation  of  the  lim- 
itation prescribed  by  them  upon  the  right  of  commencing  "ac- 
tions on  the  case;  such  actions  as  concern  the  trade  oi 
merchandise  between  merchant  and  merchant,  their  factors 
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and  agents."  If  the  law  was  intended  to  operate  only  upon 
actions  arising  ex  delicto^  why  specially  except  from  its  ope- 
ration these  actions  ex  contractu?  The  exception  in  this,  as 
in  many  other  cases,  proves  the  rule.  But  this  is  not  an  open 
question.  It  was  expressly  settled  by  Court  in  the  case  of 
White  V.  Hight^  1  Scam.  205,  that  the  term,  "the  action  on 
the  case,"  as  used  in  the  first  section  of  the  Act  of  1827,  of 
which  the  first  section  of  the  present  law  is  a  m^ere  transcript, 
does  include  the  action  of  assumpsit- 

Nor  is  this  construction  controverted  by  the  plaintiffs' 
counsel.  He  expressly  admits  that  the  action  of  assumpsit 
is,' in  all  cases,  barred  in  five  years  when  the  provision  of  law 
under  consideration  is  relied  upon  for  that  purpose,  but  de- 
nies that  the  action  of  debt^  on  demands  like  the  plaintiff's 
id  thus  barred,  and  insists  that  the  action  in  the  case  at  bar, 
is  debt  and  not  assumpsit.. 

Both  of  his  positions  are  combatted  by  the  defendant's 
counsel.  In  addition  to  the  doctrine  contended  for  by  him 
already  considered,  he  maintains  that  the  action  of  debt  oji 
open  account  comes  within  the  spirit  and  meaning  of  the  first 
section,  if  not  expressly  named  therein,  and  is  therefore  to 
be  considered  as  one  of  the  actions  barred  by  that  provision 
of  law;  that  the  intention  of  the  legislature  was  to  bar  de- 
mands of  that  nature,  and  not  particular  actions  for  their  re- 
covery. But  this  position  is  likewise  untenable  in  law.  By 
the  eighth  section  of  the  Act  regulating  Practice  in  the  Su- 
preme and  Circuit  Courts  of  this  State,  andfor  other  purposes, 
approved  March  22, 1819,  (Laws  1819,  141,  §  8,) "actions  of 
debt  grounded  upon  any  lending  or  contract  without  special- 
ty," were  specifically  barred  in  five  years.  They  have  been 
omitted  in  the  subsequent  laws  in  pari  mcUeria^  and  there 
the  intention  of  the  legislature  to  change  the  law  affecting 
that  class  of  actions,  is  manifest.  Ellis  v.  Paige^  1  Pick. 
45;  Laws  of  1827, 284,  §§  1, 4;  Rev.  Stat.  Ch.  lxvi,  §  1. 

In  Jacobs  v.  United  States^  Brock.  523-4,  it  is  held  that 
a  statute  applicable  in  its  terms  to  particular  actions,  cannot 
be  applied  by  construction,  to  other  actions  based  upon  the 
same  reasons. 
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In  Ohio  it  has  been  decided,  that  actions  not  specifically 
enumerated  in  their  Statute  of  Limitations  are  not  thereby 
barred.  Tappan  v.  Tappan^  1  Ohio  Cond.  R.  616;  Hazlet 
V.  CritcAfieldy  6  do.  485. 

And  by  numerous  adjudications  in  other  Statest,  he  doc- 
trine is  well  established  in  the  construction  of  Statutes  of 
Limitations,  that  cases  within  the  reason,  but  not  within  the 
words  of  the  statute  are  not  barred,  but  may  be  considered 
as  omitted  cases,  which  the  legislature  have  not  deemed 
proper  to  limit.  Pease  v.  Howard^  14  Johns.  479;  Jordan 
V.  Robinson^  16  Maine,  (3  Shepley,)  167;  Bass  v.  Bassy  6 
Pick.  362;  Keith  v.  Esiillj  9  Porter,  669;  Pennington  v. 
Castlemany  6  Mo.  257;  Smith  v.  Lockwoodj  7  Wend.  241.  And 
in  England  it  has  been  held,  that  the  action  of  debt  given 
by  the  statute  of  Westm.  2,  C.  11,  against  sheriffs,  and  by 
the  I.  Rich.  2,  C.  12,  against  wardens  of  the  fleet,  being  founded 
in  malafacioy  and  also  given  by  statute,  is  not  within  the  Stat- 
ute of  Limitations  of  21  Jac.  1,  C.  16,  which  speaks  of  debts 
arising  by  lending  on  contract.  2  Bac.  Abr.  626;  Saund.  34; 
Sid.  305,  191. 

Nor  is  this  doctrine  at  war  with  that  so  frequently  held  in 
the  books,  that  the  statute  is  to  be  liberally  expounded. 
That  liberality  of  exposition  is  found,  not  in  extending  the 
statute  to  cases  not  clearly  within  its  provisions,  but  in  re- 
fusing to  withdraw  from  its  operation,  such  as  it  manifestly 
does  embrace.  The  correctness  of  this  view  of  the  subject 
will  appear  from  an  examination  of  the  cases  cited  by  the 
defendant's  counsel.  3  Peters,  270;  3  Conn.  61-2;-  lb.  39; 
2  Peters'  Dig.  714,  §§  4-8,  19,  28. 

It  follows,  that  the  trne  construction  of  the  first  section  of  our 
Statute  of  Limitations  in  its  operation  upon  actions  ew  con- 
tractu is,  that  it  bars  the  action  of  assiimpsity  in  all  cases  ex- 
cept ^^such  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  &c."  in  five  years;  but  the  ac- 
tion of  debt  in  no  case,  except  "for  arrearages  of  rent  due 
on  parol  demise." 

The  legislature,  in  the  imposition  of  restrictions  upon  the 
rights  of  creditors,  in  this  behalf  certainly  hav^  exhibited 
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some  degree  of  fastidiousness,  denying  to  them  the  privilege 
•  of  maintaining  a  particular  form  of  action  for  the  recovery 
of  their  demands  after  the  lapse  df  five  years,  but  leaving 
other  concurrent  actions  for  the  same  purpose  in  unimpaired 
force  and  vigor  for  sixteen  years,  if  not  longer.  Were  it 
our  province  to  condemn  or  amend  such  legislation,  we 
should  certainly  say,  tiiat  if  there  be  any  reason  for  this  pre- 
ference of  one  form  of  action  to  another  of  the  same  results 
and  no  more,  we  cs^nnot  perceive  it;  and  consequently  we 
would  abolish  the  distinction.  But  such  is  not  our  privilege. 
.  We  have  but  to  expound  and  administer  the'law  as  it  is;  not 
to  declare  it,  or  make  What  should  be. 

Th^  only  question  remaining  to  be  determined  is,  whether 
the  c%f3e  at  bar  is  debt  or  assnmpsii. 

We  have  not  those  unerring  criteiia  to  guide  us  in  the  solu- 
tion of  this  question,  that  are  found  in  the  form  of  the  process 
and  pleadings  in  actions  commenced  and  prosecuted  in  Courts 
of  record.  The  distinctive  features  of  the  two  forms  of  action 
under  consideration,  there  so  apparent,,  are  obliterated,  by  the 
legislation  regulating  practice  before  justices  of  the  peace.* 
Justices  have  jurisdiction  of  both  actions,  and  a  common  form 
of  summons  is  presicribed  for  both.  Rev.  Stat.  Ch.  tLx,  §§  17; 
21.  Debt  lies  upon  simple  contracts  wherever  indehitatus  as- 
sumpsit  will  lie,  and  is  a  concurrent  remedy  therewith.  Uni- 
ted States  V.  Cb//,  1  Peters'  C.  C.  R.  145;  Smith  v.  Lowell,  8 
Pick.  178.  And  there  are  no  written  pleadings  in  justices' 
courts. 

The  result  is,  that  th^  case  at  bar,  like  every  other  suit 
brought  before  a  justice  of  the  peace  upon  '^a  demand  on  which 
debt  or  assumpsit  would  lie,"  occupies  ground  in  all  respects 
'  common  to  both  those  forms  of  actioo,  and  presents  bo  feature 
peculiarly  characteristic  of  either.  Other  than  the  ordinary 
means  of  distinguishing  them  must  consequently  be  resorted 
to.  What  shall  that  be?  I  know  of  none  better  nor  more 
appropriate  than  that  adopted  by  the  Circuit  Court  in  its  in- 
struction to  the  jury,  viz:  to  leave  "it  to  the  plaintiffs  to  elect 
that  form"  of  action  most  beneficial  to  themselves  and  best 
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calculated  to  advance  their  remedy.  The  law  raises  the 
the  presumption  that  such  was  the  form  of  action  intended 
to  be  commenced  by  them,  for  a  man  will  always  be  pre- 
sumed to  do  what  it  is  his  interest  to  do.  But  moreover,  to 
have  treated  the  action  as  assumpsit  and  not  debiy  .would 
have  been  to  injure  the  plaintiffs  without  materially  benefit- 
ing fhe  defendant.  It  would,  by  compelling  the  plaintiffs  to 
take  a  nonsuit,  have  delayecf  their  remedy,  and  subjected 
them  to  the  payment  of  the  costs  of  the  proceeding  improvi- 
dently  commenced  by  them,  in  a  form  of  action  barred  by  the 
lapse  of  time;  but  it  would  h&ve  left  them  the  privilege  of 
suing  in  andther  form  of  action  to  which  no  such  defence 
could  be  successfully  interpos'edi   . 

But  the  rule  is  sanctioned  as  well  by  authority  as  reason* 
U.  1^.  Bank  v.  Dallam^  4  Dana,  blA\Lovett  \.  CoumariyB 
Hill's  (  N.  Y. )  R.  225;  Benton  v.  H^aplesy  3  Harr.  7B;  10  Johns. 
104;  5  Wend.  275;  120hio^  131;  Austin  v.  Hayden,  6  Ohio 
Cond.^R.  158. 

It  follows  that  the  plaintiffs  having  elected  to  treat  their 
action  as  debt,  they  were  not  precluded  from  maintaining  it 
although  the  demand  on  which  it  was  founded  was  of  more 
than  five  years'  standing. 

This  view  of  the  subject,  as  hereinbefore  intimated,  dispo- 
ses of  the  whole  case,  i^ithout  the  necessity  on  our  part  of 
examining  the  question  involved  in  the  instruction  of  the 
Courts  and  discussed  with  so  much  of  earnestness  ahd  ability 
by  the  counsel,  whether  the  action  of  debt  on  an  account,  other 
than  for  **  rent  or  arrearages  of  rent  founded  upon  any  lease 
under  seal,"  is  barred  by  section  four  of  the  Statute  of  Limi- 
tations, in  sixteen  years?  As  has  been  said,  the  record  pre- 
sents no  such  question.  Any  settlement  of  it  by  us,  therefore, 
beuig  uncalled  for,  would  be  but  an  abstraction,  and  like  all 
other  obiter  dicta^  operative  not  to  settle  the  law  of  the  case 
before  us,  but  perhaps  to  unsettle  it  in  reference  to  other 
cases;  affecting  in  no  wise  the  result  of  the  case  at  bar, 
l(for  as  has  been  shown,  that  must  be  the  same  whether  debt 
on  the  plaintiffs'  demand  would  have  been  barred  after  six- 
teen years,  or  ^3'di  casus  omissxtSy  never,)  but  tending,  should 
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we  hold  that  there  is  no  such  bar,  to  disturb  the  fancied 
security  of  persons  resting  quietly  under  the  supposed  shel- 
ter of  this  "statute  of  repose."  Therefore,  whatever  may 
be  our  views  on  this  question,  we  consider  it  our  duty  to  re- 
frain from  their  expression  here,  leaving  it  for  settlement 
whenever  a  case  shall  arise  demanding  its  adjudication. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 

Judgment  affirmed. 


Salome  Enos  ei  aL^  plaintiffs  in  error,  v,  Charles  W.  Hun- 
ter, defendant  in  error. 

Error  to  Sangamon* 
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A  Court  of  Chancery  will  entertain  a  bill  for  relief  when  the  defendant  is  found        1^1- 
within  its  jurisdiction,  and  the  relief  sought  can  be  obtained  by  acting  di- 
rectly upon  the  person,  whether  the  subject  matter  of  the'  bill  be  within  its 

-  control  or  not.  Of  this  character  are  cases  for  a  specific  performance  of  a 
contract  for  the  conveyance  of,  or  relatfhg  to  land  beyond  the  jurisdiction  of 
the  Court,  where  the  Court  will  compel  a  conveyance  in  accordance  with  the 
mode  and  form  prescribed  by  the  laws  of  the  co\intry  in  which  the  land  is  *8    ^^ 

situated;  and  should  it  be  necessary  in  order  to  carry  out  such  a  decree,  the       i^llSilftft 
defendant  may 'be  prevented  by  a  ««  ezcat  from  leaving  its  jurisdiction,  pen- 
denUlite.     This  is  the  rule  of  the  Common  Law,  and  the  statute  has  not 
changed  it. 

A  Court  of  Chancery  will  not  entertain  a  bill  where  the  relief  sought  renders  it 
necessary  that  it  should  act  upon  the  specific  thing,  unless  the  subject  matter 
of  the  litigation  is  within  its  jurisdiction.  Where  land  is  to  be  affected  by  the 
decree,  as  in  cases  of  petitions  for  partition,  admeasurement  of  dower,  fore- 
closure of  mortgages,  or  the  enforcement  of  a  mechanic's  lien  under  the  sta- 
tute, the  Court  must  be  able  to  control  it  directly,  or  it  has  no  jurisdiction  of 
the  case.  This,  also,  is  the  rule  of  the  Common  Law,  which  the  -statute  has 
not  changed. 

The  rule  of  law  is,  that  a  wife  canhot  be  allowed  to  testify  to  the  declarations  or 
confessions  made  by  the  husband,  either  during  his  life  time,  or  after  his  de- 
cease. 

As  a  general  rule,  the  policy  of  the  law  requires  that  every  thing  which  may  af- 
fect the  title  to  real  estate,  shall  be  in  writing.  A  resulting  trust,  however, 
may  sometimes  be  proved  by  parol. 

# 

Bill  in  Chancery,  &c^,  in  the  Sangamon  Circuit  Court, 
■  filed  by  the  defendant  in  error  against  the  plaintiffs  in  error, 
to  compel  the  execution  of  an  alleged  trust.     The  substance 


Digitized  by  VjOOQ IC 


212  SUPREME  COURT. 

•K ' 

Enoa  et  al.v.  Hunter. 

of  the  bill  and  the  proceedings  thereon  are  stated  ,by  the 
Court.  A  decree  for  a  conveyance,  &c.  was  entered  again;st 
the  defendants  below  at  the  July  term  1839. 

^.  T,  Bledsoe y  and  ./^.  WilUdms  argued  for  the  plaintiffs 
in  error. 

J.  1\  Stuart  8r  B.  S.  Edwards,  for  the  defendant  in  er- 
ror. 

Where  the  decree  will  affect  the  land  directly,  in  such  case 
th^  suit  must  be  brought  in  the  county  in  which  the  land  is 
situated;  but  where  the  decree  is  to  affect  only  the  person, 
then  it  may  be  brought  wherever  the  person  is  found.  In 
this  case  the  bill  prays  that  defendants  be  required  to  convey 
lands,  and  the  decree  rendered  in  pursuance  of  such  prayer 
does  not  j^ffect  the  land,  but  the  person.  2  Story's  Eq.  Jur. 
47,  48;  Guerrant  v.  Fowler^  1  Henning  &  Mu^if.  4;  Dunn  v. 
McMillen,  1  Bibb,  409;  ^u stints  heirs  v.  Bodley^  4  Munroe, 
434;  Meade  v.  Merritty  2  Pajge,  403;  Mitchell  v.  Bunch,  2  do. 
614;  Parish  v.  Oldham,  3  J.  J.  Mawh.  591.  Where  the 
Court  bbviously  has  no  jurisdiction,  the  objection  never  comes 
too  late;  but  where  the  jurisdiction  is  doubtful,  and  defend- 
ant does  not  demur,  it  is  too  late  on  the  finial  hearing.  1  Mc 
Cord's  Ch.  R.  242. 

In  relation  to  the  second  error  assigned,  the  record  no 
where  shows  that  Salome  Enos,  who  testified,  was  the  wife 
of  Paschal  P.  Enos,  deceased. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.  This  bill  was  filed  in  the  Sangamon  Circuit 
Court  to  compel  the  execution  of  an  alleged  trust,  by  the' 
conveyance  of  lands  lying  in  Madison  county,  the  alleged 
trustees  all  residing  in  Sahgamon  county.  The  bill  states  that 
in  1820,  the  complainant,  being  indebted  to  one  Schloller 
in  a  large  sum  of  money,  conveyed  the  premises  in  ques- 
tion to  one  Hempstead,  in  trust  to  secure  the  same;  that  in 
1821  the  complainant  paid  off  that  debt,  and  the  objects  of 
the  trust  being  accomplished,  Hempstea^d  was  willing  %nd 
agreed  to  reconvey  the  land  to  the  complainant;  that  for 
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the  convenience  of  the  complainant,  for  reasons  stated  in  the 
bill,  he  wished  the  title  of  the  land  vesterd  in  some  other  per- 
son in  trust  for  him;  and  having  confidence  in  Paschal  P. 
Enos,  he  prevailed  on  him  to  accept  said  trust,  which  he 
agreed  to  do;  that,  in  pursuance  of  said  agreement,  Hemp- 
stead and  wife  conveyed  to  Enos  in  1821  the  said  premises, 
for  which  he  paid  no  consideration  to  Hempstead  or  to  the  ^. 
complainant;  and  that  at  that  time,  Enos  agreed  to  convey 
to  the  complainant  upon  request;  that  owing  to  the  lands 
having  depreciated  in  value,  and  En6s  having  removed  to 
Sangamon  county,  complainant  neglected  to  get  a  convey- 
ance of  the  lands  to  himself  till  after  the  death  of  Enos.  The 
deed  from  Hempstead  to  Enos  is  made  an  exhibit. 

The  heirs  at  law  of  said  Enos,  who  were  minors,  and  the 
administratrix  of  his  estate  are  made  defendants,  knd  the  bill 
concludes  with  a  prayer  for  a  conveyance  of  the  land  to  the 
complainant. 

The  record  does  not  show  when  the  bill  was  filed,  but  th^ 
summons  was  issued  on  the  21st  of  February,'!  838,  and  was 
returned  served  on  all  of  the  defendants.  On  the  same  day 
an  amended  bill  was  filed  stating  that  one  of  the  defendants, 
Pascal  P.  Enos,  had  arrived  at  full  age  since  the  filing  of  the 
original  bill. 

Oh  the  20th  of  Optober,  1838,  the  bill  was  taken  as  con- 
fessed as  to  Pascal  P.  Enos,  and  at  the  same  time  a  guardian 
ad  Uiem  was  appointed  for  the  infants.  The  administratrix 
answered,  admitting  in  general  terms  the  truth  of  the  bill, 
and  the  guardian  ad  litem  filed  the  usual  answer  for  his_  ' 
wards,  denying  all  knowledge  of  the  truth  of  the  allegations 
of  the  bill,  and  calling  for  the  necessary  proof. 

On  the  19th  of  July,  1839,  the  order  taking  the  bill  as  con- 
fessed as  to  P.  P.  Enos  was  set  aside,  and  on  the  same  day 
the  bill  was  again  taken  as  confessed  as  to  him,  as  appears 
from  the  final  decree.  No  replication  appears  to  have  been 
filed. 

On  the  19th  of  July,  1839,  a  decree  was  entered,  directing 
the  administratrix  and  Pascal  P.  Enos  to  convey  all  of  their 
right,  title  and  interest  in  the  premises  to  the  complainant, 
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and  appointing  a  commissioner  to  (Tonvey  the  ^ke  interest  of 
the  infants.  ' 

'  On  the  2d  of  March  another  ord^r  was  entered,  reciting 
that  the  conveyances  directed  to  be  made  by  the  former  de- 
cree had  not  been  made,  and  appointing  another  commissioner 
to  make  all  of  the  conveyances. 

There  are  several  important  questions  presented  by  this 
record,  which  will  be  considered  in  their  order. 

In  the  first  place,  it  is  insisted  that  the  Circuit  Court  of 
Sangamon  county  had*  not  jurisdiction  in  this  case,  inasmuch  ' 
as  the  land,  a  conveyance*  of  which  was  sought,  is  situate  in 
another  county,  and  consequently  beyond  its  control.  We 
will  first  inquire,  whether  the  Court  would  have  had  jurisdic- 
tion, independently  of  our  statute,  and  then  see  whether  any 
change  is  made  by  our  law. 

Where  the  relief  sought  could  be  effected  by  acting  direct- 
ly upon  the  person  of  the  defendant,  the  Court  of  Chancery 
has  never  hesitated  to  entertain  the  bill  where  the  defendant 
is  found  within  its  jurisdiction,  whether  the  subject  matter 
of  the  controversy  be  within  its  control  or  not.  Of  this  char- 
acter are  those  cases  where  the  Courts  have  compelled  spe- 
cific performances  of  contracts  for  the  conveyance  of,  or 
relating  to  land  which  is  situate  beyond  its  jurisdiction.  And 
iiV  such  case  the  Court  will  compel  a  conveyance  to  be  exe- 
cuted, in  such  manner  and  form  as  may  be  prescribed  by  the 
laws  of  the  country  where  the  land  is  situate.  And,  if  need 
be,  in  order  to  affect  this,  they  will  prevent  the  defendant  from 
leaving  the  jurisdiction  of  the  Court,  pendente  litCy  by  a  writ  of 
ne  exeat. 

A  remarkable  instance  of  the  exercise  of  this  jurisdiction, 
is  to  be  found  in  the  case  of  Penn  v.  Lord  Baltimore^  1 
Vesey  Sen'r.  444,  whe^e  Lord  Hardwick  held,  that  the  Court 
of  Chancery  in  England  had  jurisdiction  to  enforce  the  spe- 
cific performance  of  an  agreement  between  the  proprietaries 
of  Pennsylvania  and  Maryland,  relating  to  the  boundaries  of 
those  colonies,  and  decreed  accordingly.  Many  other  cases  of 
a  similar  character  are  to  be  met  with  in  the  English  Chan- 
cery Reports. 
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Similar  cases  are  frequentiy  to  be  found  in  the  United 
States.  In  Dunn  v.  McMillen^  1  Bibb,  409,  it  was  deter- 
mined, that  the  Court  having  obtained  jurisdiction  of  the 
person  df  the  defendant,  it  could  decree  a  conveyance  of  land 
lying  beyond  its  jurisdiction,  and  upon  similar  principles,  in 
Dicken  v.  King^  3  J.  J.  Marsh.  691,  and  Cates  v.  the  Heirs  of 
Laflasy  4  Monroe,  434,  it  was  held,  that  the  Courts  within 
whose  jurisdiction  the  land  was  situate,  could  not  for  that  rea- 
son take  cognizance  of  the  cause,  where  the  defendants  resi- 
ded in  another  jurisdiction,  where  they  had  aright  to  be  sued. 

Chancellor  Taylor,  in  Gtierrani  v.  Fowler,  1  Hen.  & 
Munf.  4,  held  that  the  Court  had  jurisdiction  to  set  aside  and 
cancel  a  deed  for  fraud,  wliich  had  been  executed  in  that 
State,  for  land  lying  in  Kentucky;  and  the  Court  in  that  case 
refers  to  the  case  of  Farley  v.  SHippen,  Wythe's  Chancery 
Decbions,  136,  where  the  same  Court  decreed  a  performance 
of  an  agreement  for  the  conveyance  of  land  situate  in  North 
Carj}lina. 

Chancellor  ^Walworth  says,  in  Mead  v.  Merrittj  2  Paige, 
404:  <<and  it  £the  Court  pf  Chancery,]  may  in  the  same  man- 
ner compel  him  to  execute-  a  conveyance,  or  a  release  in 
sucH  form  as  may  be  necessary,  to  transfer  the  legal  title  of 
the  property,  according  to  the  laws  of  the  country  where  the 
same  is  siti^ated,  or  which  will  be  suiSicient  in  law  to  bar  an 
action  in  any  foreign  tribunal." 

These  cases  all  go  upon  the  ground  that  the  relief  sought 
is  purely  of  a  personal  nature,  and  that  the  cause  of  action 
is  transitory,  and  follows  and  attaches  to  the  defendant 
wherever  he  may  be  found.  The  cause  of  action  arising  out 
of  a  contract  for  the  sale  of  land^is  as  much  transitory,  where 
the  purchaser  seeks  to  have  it  performed  specifically,  as  where 
he' sues  at  law  to  recover  damages  for  the  non-performance. 
The  Court  can  grant  the  necessary  relief  by  coercing  the 
person  of  the  defendant,  no  matter  where  the  land  may  be  sit- 
uated. The  fact>that  the  land  is  beyond  the  control  of  the 
Court,  makes  no  difference  in  relation  to  the  extent  of  the 
relief  which  the  Court  may  give,  except  that  probably  the  . 
Court  would  not  compel  the  defendant  to  deliver  possession 
to  the  complainant,  after  the  execution  of  the  rfeed,  which 
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it  might  do,  iif  the  permises  were  within  its  own  jurisdic- 
tion. 

That,  however,  is  not  essential  to  the  substantial  part  of 
the  relief  sought,  and  is  matter  of  discretion  with  the  Court 
rather  than  of  strict  right  to  the  party.  The  inability  to  give 
the  party  possession  will  not  prevent  the  Court  from  secu- 
ring*to  him  the  legal  title  which  the  party  may  convey  as  well 
in  one  place  as  in  another. 

In  Chancery,  however,  there  are  local  actions  as  well  as  at 
Common  Law.  Where,  in  order  to  grant  the  relief  sought,  the 
Court  must  act  upon  the  specific  thing,  then  it  will  not  en- 
tertain the  suit^  unless  the  subject  matter  of  the  litigation  is 
within  its  jurisdiction.  If  land  is  to  be  affected  by  the  de- 
cree, then  the  Court  mui^  be  able  to  control  it  directly,  or 
else  it  has  not  jurisdiction;  as  where  an  application  is  made 
for  a  partition,  or  for  an  admeasurement  of  dowerj  a  fore- 
closure of  a  mortgage,  or  to  enforce  ti  mechanic's  lien  under 
our  statute.  It  is  manifest,  that  unless  the  Court  can  reach 
the  premises  directly,  it  cannot  afford  the  relief  sought,  and 
consequently  will  not  entertain  jurisdiction. 

Such,  then,  being  the  jurisdiction  of  the  Court  independ- 
ently of  our  statute,  it  remains  to  be  seen  whether  that  has 
changed  it. 

By  the  second. section  of  the  twenty  first  chapter  of  the 
Revised  Statutes,  (which  is  a  transcript  of  the  law  of  1833,) 
under  which  this  suit  was  commenced,  it  is  provided  that 
<^the  mode  of  commencing  suits  in  Equity,  shall  be  by  fil- 
ing a  bill  setting  forth  the  nature  of  the  complaint,  with 
the. clerk  of  the  Circuit  Court  of  the  county,  within  whose 
jurisdiction  the  defendants,  or  a  major  part  of  them,  if 
inhabitants  of  this  State,  reside;  or  if  the  suit  may  affect  real 
estate  in  the  county,  where  the  same,  or  a  greater  part  thereof 
shall  be  situate.  If  th^  defendants  are  all  non-residents, 
then,  with  the  clerk  of  the  Circuit  Court  of  any  county. 
Bills  for  injunctions  to  stay  proceedings  at  law,  shall  be  filed 
in  the  office  of  the  Circuit  Court  of  the  county  in  which  the 
record  of  the  proceedings  shall  be." 

Unless  the  suit  may  affect  real  estate,  it  must  be  commen- 
ced in  the  county  of  the  defendants,  or  of  a  major  part  of 
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tliem,  as  was  done  in  this  case,  although  the  land  lies  in 
another  county  and  beyond  the  jurisdiction  of  the  Court. 
Manifestly,  the  meaning  of  the  word  offect^  as  used  in  the 
statute,  is  to  act  upon,  which  indeed  is  its  ordinary  signifi* 
cation,  and  we  have  already  seen,  that  in  compelling  a  con- 
veyance of  real  estate,  we  do  not  affect  or  act  upon  the 
premises,  but  upon  the  person  of  the  defendant  alone.  We 
are  not  to  presume,  except  where  the  language  of  the  stat- 
ute manifestly  requires  it,  that  the  Legislature  intended  to 
change  the  ancient  rule  by  which  the  Court  was  governed  in 
,  relation  to  its  jurisdiction.  In  this  statute,  it  has  used  apt 
and  proper  words  to  express  that  rule,  and  we  entertain  no 
doubt  that  jurisdiction  in  this  case  was  properly  acquired. 

The  next  objection  is,  that  the  witness,  upon  whose  testi- 
mony tliis  decree  was  rendered,  was  incompetent  to  prove 
the  declaration  of  Pascal  P.  Enos,  for  the  reason  that  she  was 
his  widow.  The  rule  of  law  undoubtedly  is,  that  the  wife 
cannot  be  allowed  to  testify  to  the  declarations  or  confessions 
made  by  the  husband,  either  during  his  lifetime,  or  after  his 
death;  else  that  confidence  which  aught  always  to  exist  be- 
tween husband  and  wife,  would  be  necessarily  impaired,. if 
not  utterly  destroyed.  The  lips  of  each  must  be  ever  sealed 
in* the  Courts  of  Justice,  in  relation  to  what  may  have 
-  passed  between  them,  except  perhaps,  sometimes  in  cases  of 
complaints  of  one  against  the  other.  The  law  regards  the  re- 
lation of  husband  and  wife  of  too  sacred  a  character,  to 
allow  (jommunicatlpns  that  have  passed  between  tHem  to  be  . 
divulged.  1  GreenL  Ev.  407,  §§  336-7.  But  in  this  record 
we  have  sought  in  vain  for  the  evidence  to  show  that  the  wit- 
ness was  the  widow  of  Pascal  P.  Enos,  We  may,  indeed, 
suspect  so  from  the  fact  that  her  name  is  the  same  with  Sa- 
lome Enos,  who  is  made  defendant  in,  and  has  answered  the 
bill  as  executrix  of  Pascal  P.  Enos,  and  that  the  deposition 
was  taken  at  the  house  of  said  defendant,  as  the  magistrate 
,  certifies  in  the  caption  of  the  deposition,  but  this  is  not  suffi- 
cient to  authorize  us  to  say  that  she  is  the  widow  of  Enos. 
As  before  remarked,  we  may  suspect  so,  but  it  is  not  proved. 
It  is  a  matter  easily  proved  if  true,  and  we  cannot  f  upply  the 
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waht  of  proof  by  conjecture.     We  cannot^.thei^efoFe,  say  that 
the  witness  was  incompetent. 

It  remains  to  be  seen,  whether  the  proof  sustains  the  case 
made  by  the  bill,  and  warrants  the  decree  rendered  by  the 
Court. 

As  it  would  make  no  difference  in  our  decision,  from  the 
view  which  we  feel  constrained  to  take  of  the  evidence,  I 
am  directed  by  a  majority  of  the  Court  not  to  express  any 
opinion  whether  the  agreement,  which  is  alleged  in  the  bill 
'to  have  been  made  between  the  complainant  and  Pascal  P. 
Enos,  by  which  the  alleged  trust  was  created,  is  within  our 
•  Statute  of  Frauds  or  not,  and  consequently  it  is  unnecessary 
to  say  whether  the  Court  would  take  notice  of  the  statute 
in  favor  of  an  infant,  where  it  is  not  insisted  on  by  plea  or 
answer.  I  shall,  therefore,  proceed  to  dispose  of  the  case  as 
if  the  alleged  trust  might  be  proved  by  parol,  like  a  resulting 
trust.  As  a  general  rule,  the  policy  of  the  law  requires  that 
everything  which  may  affect  the  title  to  real  estate,  shall  be 
in  writing;  that  nothing  shall  be  left  to  the  frailty  of  human 
memory,  or  as  a  temptation  to  perjury;  and  wherever  this  poli- 
cy of  the  law  has  been  broken  in  uppn,  and  parol  evidence 
admitted,  the  Courts  have  been  ever  careful  to  examine  into 
every  circumstance  which  may  affect  the  probability  of  the  - 
alleged  claim-^as  the  lapse  of  time,  the  means  of  knowledge 
and  circumstances  of  the  witnesses — and  it  will  not  grant  the 
relief  sought,  where  the  claim  has  been  allowed  to  lie  dor* 
mant  for  anr unreasonable  length  of  ];ime,^or  where  the  evi- 
dence is  not  very  clear  in  support  of  the  alleged  right; 
especially  where  no  claim  has  been  set  up  during  the  lifetime 
of  the  trustee,  but  is  raked 'up  and  charged  against  theheirs, 
who  may  not  be  supposed  to  know  any  thing  about  it,  or  be 
able  to  defend  it  as  th)Bir  ancestor  might  have  done. 

In  relation  to  resulting  trusts,  so  late  as  1816,  Chancellor 
Kent,  in  the  case  of  Boyd  v.  McLave,  1  Johns.  Ch.  R.  682, 
thought  it  necessary  to  go  into  a  full  examination  of  all  the  ail* 
thorities  to  prove  that  parol  evidence  was  competent  to  estab- 
lish such  a  trust  against  the  express  provisions  of  the  deed;  and 
although  the  books  on  that  point  had  been  contradictory,  yet 
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he  came  to  the  conclusion  that  such  atrustmight.be  proved 
by  parol  evidence;  but  then^  he  says:  ^'The  cases  uniformly 
show  that  the  Courts  have  been  deeply  impressed  with  the 
danger  of  this  kind  of  proof,  as  tending  to  perjury  and  the  in- 
.security  of  paper  title.  And  they  have  required  the  pay- 
ment by  the  cestui  que  trust  to  be  clearly  proved.  In  the 
case  of  Leach  v.  LecLch^  Sir  Wm.  Grant  did  not  deem  the  un- 
assisted oath  of  a  single  witness  to  the  mere  naked  declara- 
tion of  the  trustee  admitting  the  trust  as  sufficient,  and  there 
were  no  corroborating  circumstances  in  the  case.  He  thought 
the  evidence  too  uncertain  and  dangerous  to  be  depended 
upon."  In  the  case  of  Boyd  v.  McLane^  the  complainant 
had  been  in  the  possession  of  the  premises  from  the  time  of 
the  purchase  till  the  commencement  of  the  suit,  a  period  of 
five  years.  The  fact  that  the  purchase  was  made  with  the 
complainant's  money,  was  positively  proved  by  three  wit- 
nesses, in  addition  to  which,  the  confessions  of  the  defendant 
to  the  same  fact  was  proved  by  a  number  of  other  witnesses. 
This  overwhelming  mass  of  evidence  was  held  to  be  sufficient 
to  overcome  the  sworn  answer  of  the  defendant,  support- 
ed in  part  by  one  witness. 

This  case  sufficiently  admonishes  us  of  the  care  with  which 
we  should  examine  the  evidence,  when  it  is  sought  to  affect 
by  parol  the  title  to  real  estate;  and  certainly  that  we  ought 
not  to  overturn  a  long  established  legal  title  on  mere  suspi- 
cion. 

What^  then,  is  the  nature  of  the  evidence  relied  upon  to  sup- 
port this  claim?  There  is  the  deposition  of  but  one  witness 
taken,  and  in  answer  to  a  directly  leading  interrogatory,  she 
says:  <'I  have  heard  Mr.  Enos  in  his  lifetime  say  that  a  tract 
of  land  was  conveyed  to  him  in  trust  for  Mr.  Charles  W. 
Hujiter,  but  did  not  at  that  time,  nor  until  since  his  death, 
know  that  it  was  conveyed  to  him  by  Hempstead  and  wife;" 
and  the  answer  to  the  next  question  shows  that  she  did  not 
learn  from  him,  nor. did  she  know  duping  his  lifetime  what 
land  it  was;  nor  did  she  know  at  the  time  her  deposition  was 
taken,  except  from  a  receipt  for  taxes  which  she  had  paid  on 
the  land,  which  really  amounts  to  no  knowledge  at  all. 
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Now  the  mere  statement  of  this  evidence  shows,  that  it 
comes  immeasureably  short  of  sustaining  the  material  allega- 
tions of  this  bill.  Although  the  deed  from  Hempstead  to  Enos 
is  made  an  exhibit  by  the  bill,  yet  even  it's  execution  was 
not  proved  on  the  hearing,  so  far  as  the  record  shows,  for  it 
must  be  borne  in  mind  that  the  answer  of  Salome  Enos,  who 
was  unnecessarily  made  a  defendant  in  the  bill,  is 'not  evi- 
d^ce  against  the  other  defendants.  But  even  if  the  execu- 
tion of  this  deed  had  been  proved,  there  is  no  evidence  show- 
ing upon  what  consideration  it  was  macde,  or  contradicting 
the  express  declaration  which  it  contains,  that  a  valuable 
consideration  was  paid  for  the  land  by  Enos 

The  most  that  can  be  claimed  for  the  testimony  of  the  .wit- 
ness is,  that  Enos  held  some  land  in  trust  for  the  complainant, 
but  whether  it  was  this  land,  or  some  other,  we  are  left  en- 
tirely inihe  dark.  From  this  evidence,  the  complainant  might 
as  well  have  claimed  atiy  other  land* of  which  Enos  died 
seized  as  this.  This  is  far  from  being  that  clear  and  satisfac- 
tory evidence  which  the  law  requires  to  set  aside  a  long  stand- 
ing legal  title,  even  the  muniment  of  which  the  complainant 
never  had  till  after  the  death  of  Enos,  but  which  always 
remained  with  him  till  that  time,  as  appears  by  the  testimo- 
ny of  the  witness. 

The  lapse  of  time,  too,  is  another  circumstance  in  c(Jtonec- 
tion  with  this  claim,  which  is  entitled  to  very  great  consider- 
ation, and  which,  if  it  bp  not  conclusive  of  itself,  still  admon- 
ishes us  that  we  should  be  very  careful  and  disturb  not  this 
legal  title  without  the  most  satisfactory  proof. 

Here  the  conveyance  was  made  to  Enos  in  1821,  and  we 
hear  of  no  pretence  of  claim  by  the  complainant  or  any  one 
else,  until  seventeen  years  after,  and  two  years  after  the 
death  of  the  grantee,  who,  from  aught  that  appears  up  to  the 
time  of  his  death,  enjoyed  the  undisputed  possession  of  the 
premises  as"  his  own,  and  paid  the  taxes  upon  the  land.  If 
this  be  not  a  stale  claim,  it  is  not  probable  that  we  shall  meet 
with  one  soon. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs  and 
the  cause  remanded. 

Decree  reversed. 
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James  Bruce,  appellant,  v.  Robert  Schuyler  ei  aLj  ap- 
pellees. 

•/Appeal from  Mams* 

'  If  there  be  two  affirmative  statutes,  or  two  affirmative  sectiohs  in  the  same  sta- 
^tute  upon  the  same  Subject,  the  rule  of  construction  is,  that  the  one  does  not 
repeal  the  other  if  both  may  consist  together. 

The  provisions  of  a  statute  should  receive  such  an  interpretation,  if  the  words 
and  subject  matter  will  admit  of  it,  as  that  the  .existing  rights  of  the  public, 
or  of  individuals  be  not  impaired. 

The  doctrine  of  repeal  by  implication  is  not  favored  by  the  law,  and  is  never  reA 
sorted  to  except  where  the  repugnance  or  opposition  is  too  clear  and  plain  | 
to  be  reconciled.    The  rale  of  law  is,  that  all  laws  in  pari  materia  are  to  be 
construed  together,  that  no  clause,  se.  tence  or  word  of  any  law  shall  be  su- 
perfluous or  insignificant. 

The  Revenue  Act  of  1833,  by  repealing  the  fourth  section  of  the  Act  of  1827  in 
express  terms,  or  by  its  general  repealing  clause,  did  not,  by  implication,  re- 
peal the  twenty  fifth  section  of  the  same  Act.  A  deed,  therefore,  made  by 
the  Auditor  subsequent  to  the  passage  of  the  Act  of  1833,  for  land  sold  by 
him  for  taxes  under  the  laws  of  1827  and  )829,  is  valid.  ^ 

Courts  ought  not  to  declare  a  law  unconstitutional,  unless  its  repugnance  to  the 
Constitution  is  direct  and  clear. 

Any  Act  which  changes  the  expressed  intention  of  the  parties  to  a  contract,  or 
such  as  results  from  their  stipulations,  impairs  its  validity.  It  is  immaterial 
ai  to  the  extent  or  manner  of  the  change,  whether  it  be  ever  so  minute,  or 
relates  to  its  construction,  its  evidence,  or  the  time  er  manner  of  its  per- 
formance. In  fine,  every  conceivable  change  of  a  contract  impairs  its  validity 
and  renders  it  null  and  void.  This  constitutional  provision  extends  to  and 
embraces  both  contracts  executed  and  executory,  and  as  well  those  entered 
into  by  a  State,  as  those  made  by  individuals. 

The  obligation  of  a  contract  is  that,  which  obliges  a  party  to  perform  his  con- 
tract, or  repair  the  injury  done  by  a  failure  to  perform.  The  remedy  may 
be  modified  by  the  legislature,  but  not  entirely  abolished,  and  in  substituting 
one  word  for  another,  a  reasonable  remedy  must  be  provided.  An  Act,  there- 
fore, that  extinguishes  all  existing  remedy  so  as  to  leave  no  redress,  and  no 
means  of  enforcing  a  contract  would,  by  operating  in  presentij  impair  its  ob- 
ligation. 

It  is  a  well  settted  principle,  that  the  repeal  of  a  law,  in  which  a  contract  consists, 
is  an  infringement  of  the  Constitution.  A  legislative  grant  is  a  contract  of 
this  de^^l-iption. 

No  rule  of  interpretation  is  better  settled,  than  that  no  statute  shall  be  allowed 
a  retrospective  operation,  unless  the  will  of  the  legislature  to  that  effect  it  de- 
clared in  terms  so  plain  and  positive  as  to  admit  of  no  doubt. 

The  Statute  of  Limitations,  passed  on  the  Hth  day  of  January,  1835,  and  which 
took  effect  on  the  first  d*y  of  June  of  the  same  year,  is  not  a  bar  to  a  recov- 
ry,  untess  the  party  has  been  in  possession  for  seven  years  subsequent  to  the 
time  it  went  into  effect 
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Ejectment,  in  the  Adams  Circuit  Court,  brought  by  the 
appellees  against  the  appellant,  and  heard  before  the  Hon. 
Jesse  B.  Thomas  and  a  jury,  at  the  September  term  1843. 

At  the  trial,  the  plaintiffs  offered  in  evidence  a  deed  from 
the  Auditor,  of  the  premises  in  controversy,  to  Stephen  B. 
Munn,  assignee  of  Zophar  Case,  dat^  Nov.  8, 1833,  founded 
upon  a  sale,  on  the  12th  of  January,  1833,  for  the  taxes  of 

1832,  without  any  evidence  to  support  said  deed.  They  also 
deduced  title  from  Munn  to  them.  Thereupon  the  parties 
agreed,  that  the  jury  should  find  a  verdict  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  upon  the  sufficiency  of 
the  title  adduced,  and  if  the  Court  should  be  of  opinion  that 
it  was  sufficient,  then,  whethej  seven  years'  possession  of  the 
prei^ises  by  the  defendant  next  preceding  the  commencement 
of  the  suit  under  title,  &c.  would  be  a  bar  to  the  suit. 

Judgment  was  entered  in  favor  of  the  plaintiffs,  and  the  de- 
fendant apj^ealed  to  this  Court. 

^    J^.  Bushnelly  for  the  appellees. 

In  Janua^Ti  1833,  the  land  in  controversy  was  sold  by  the 
Auditor  for  the  tax  of  1832,  under  the  revenue  law  of  18^7, 
and  the  amendatory  Acts  of  1829  and  1831,  and  in  November^ 

1833,  the  Auditor  executed  to  the  purchaser  a  deed  in  the 
form  prescribed  by  the  Act  of  1827.  This  Act,  after  classify- 
ing the  taxable  lands  and  providing  for  the  listing  of  non-res- 
ident lands  for  taxes,  for  the  rate  oT  taxation  and  the  mode  of 
making  out  and  advertising  the  delinquent  lands  for  sale,  by 
the  fourth  section  provides,  that  on  the  first  Monday  of  Jan- 
uary annually,  at  the  Stale  House  at  the  Seat  of  Government, 
<<the  Auditor  shall  proceed  to  sell  all  the  lands  advertised  as 
aforesaid,"  or  so  much  thereof  as  may  be  sufficient  to  pay  the 
tax,  interest  and  costs  on  each  tract,  and  that  ^Hhe  Auditor 
certify  to  the  treasurer  the  amount  of  all  sales;  and  upon  re- 
ceiving the  purchase  money,  the  treasurer  shall  give  the  pur- 
chaser a  receipt  for  the  same;  and  on  presenting  such  receipt 
to  the  Auditor,  the  purchaser  shall  be  entitled  to  receive  at 
his  option  either  a  certificate  of  such  purchase,  or  a  deed"  in 
the  form  given  in  that  section  purporting  to  be  executed  by 
the  Auditor. 
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.The  twenty  fifth  section  provides  that  at  "all  sales  of  land 
for  taxes  whether  by  the  Auditor  or  sheriff,  the  officer  selling 
shall,  previous  to  the  sale,  designate  in  what  part  of  the  tract 
the  part  sold  shall  be  located,  and  shall  give  his  certificate 
or  make  his  deed  accordingly .\'  The  revenue  law  passed 
Feb.  27th,'  1833,  provides  that  the  sales  for  taxes  shall  be 
thereafter  made  by  the  clerks  of  the  counties  in  which  the 
lands  are  situated',  at  their  respective  county  seats;  and-  by 
the  18th 'section  it  is  provided,  that  "the  third,  fourth,  fifth 
and  twenty  seventh  sections'^  of  the  Act  of  1827,  "and  all 
other  Acts,  and  parts  of  Acts  as  come  within  the  purview  of 
of  this  Act,  be  and  the  same  are  hereby  repealed."  It  is  now 
insisted  that  by  this  repeal  of  the  fourth  section  of  the  Act  of^ 
1827,  the  power. of  the  Auditor  to  execute  deeds  on  sales 
made  by  him  while  that  section  was  in  force,  has  been  taken 
away;  and  that  the  Auditor's  deed  given  in  evidence  in  t^is 
case,  having  been  es^ecuted  since  the  repeal,  is  void.  This 
we  d^ny.  On  the  contrary,  we  insist  that  the  authority  of 
the  Auditor  to  execute  deeds  on  sales  made  under  this  law, 
existed  independent  of  an  express  provision  of  the  statute 
to  that  effect;  that  the  repeal  of  this  power,  whether  express 
or  implied,  was  not  within  the  spirit,  object  or  letter  of  the 
Act  of  1833;  that  it  was  not  within  the  meaning  and  inten- 
tion of  the  legislature;  and  that,  if  intended,  it  was  unconsti- 
tutional. 

I.  The  Auditor  being  authorized  by  the  fourth  section 
to  sell  lands  for  taxes,  and  having  executed  the  power  while 
that  section  was  in  force,  would  have  been  authorized  to  ex- 
ecute deeds  to  the  purchaser,  without  any  express  provision 
upon  the  subject.  '  That  such  had  always  been -the  under- 
standing of  the  legislature,  a  reference  to  the  prior  revenue 
laws  will  clearly  Remonstrate.  By  the  Revenue  Act  of  1819, 
the  first  after  the  organization  of  the  S^ate  Government,  it 
was  made  the  duty  of  the  sheriff  of  the  county  in  which  the 
Seat  of  Gover{iment  was  situated,  to  sell  non-resident  lands 
for  taxes;  and  of  the  sheriffs  of  the  several  counties  to  sell  the 
delinquent  lands  of  residents;  and  the  sheriffs  selling,  were 
required  to  give  each  purchaser  "a  certificate  of  the  sale 
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made  to  him,"  which  should  vest  the  title  in  the  purchaser. 
Laws  of  1819,  314,  §§  6,  9,  10.  By  the  law  of  1820-1,  the 
Auditor  was  substituted  in  the  place  of  the  sheriff  to  sell  the 
delinquent  lands  of  non-residents^  and  was  authorized  to  do 
^<all  such  acts  and  things  in  relation  to  advjertising  and  sell- 
ing the  lands''  as  were  required  of  the  sheriff  at  the  Seat  of 
Government,  by  the  law  of  1819.  Laws  of  1820-1, 182,  §  L 
By  the  law  of  1822-3,  the  Auditor  was  directed  to  sell  de- 
lin(^uent  non-resident  lands,  and  to  give  a  deed  to  the  pur- 
chaser which  should  vest  in  him  the  title;  and  while  the  sher- 
iffs were  required  to  sell  delinquent  resident  lands  situated 
in  their  respective  counties,  no  provision  was  made  for  giving 
to  the  purchaser  either  a  "deed''  or  "a  certificate  of  sale," 
although  the  law  of  1819,  authorizing  the  sheriff  to  execute 
such  certificates,  was  thereby  repealed.  Laws  of  1822-3, 
204,  §  §  7,  13,  30.  The  law  of  1824-5,  prohibits  the  sale  of 
resident  land^  by  the  sheriffs,  but  requires  the  sheriffs  to  be 
furnished  with  a  list  of  the  taxable  lands  both  of  residents  and 
non-residents,  and  to  collect  tiie  taxes  and  report  to  the  Au- 
ditor, who  is  directed  to  "advertise  and  sell"  all  the  delin- 
quent lands  on  such  list  in  the  same  manner  as  the  property 
of  non-residents.  Laws  of  1824-5,  173,  §  §  2,  5,  8.  And  by 
the  fourteenth  and  seventeenth  sections,  the  Auditor  was  also 
directed  at  every  sale  "to  offer  for  §ale"  all  lands  that 
had  been  or  might  thereafter  be  struck  off  to  the  State.  So 
again,  by  the  law  of  1827,  the  Auditor  was  required  to  sell 
certain  lands  for  taxes.  Laws  of  1826, 92,  §  8.  But  i<i  neither 
of  the  three  last  cases  did  the  statutes  make  any  provision 
for  securing  to  the  purchaser  a  deed,  a  certificate  of  sale,  or 
any  other  evidence  of  his  purchase.  Thus,  b}'  virtue  of  these 
statutes,  delinquent  lands  were  to  be  sold,  at  one  time  by  the 
Auditor,  at  another  by  the  sheriff;  at  one  sale  "a  certificate 
of  sale,"  at  another  "a  deed"  was  to  be  executed  to  the  pur- 
chaser;''and  at  still  a  third,  the  Auditor  or  sheriff  was  author- 
ized'to  execute  neither  a  certificate  or  deed,  except  as.  the 
power  to  convey  could  be  implied  from  the  mere  power  to 
sell.  Of  the  seven  cases  enumerated  in  these  statutes  for  the 
sale  of  delinquent  lands,  in  two  only, is  the  power  to  execute 
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any  form  of  conveyance  expressly  given;  in  all  the  others  it 
must  be  supplied,  if  at  all,  by  implication  from  the  power  to 
sell;  while  in  all  the  sales  provided  for,  the  language  of  the 
statute  as  to  what  shall  be  sold  is  substantially  the  same, 
showing  a  clear  intention  on  the  part  of  the  legislature  that 
in  each  casfe  the  land,  and  not  merely  an  interest  in  it,  be  sold 
and  the  title  vested  in  the  purchaser.  Even  in  those  two 
cases  in  which  a  deed  or  certificate  of  sale  was  expressly 
authorized,  no  form  was  provided  for  either  of  them.  This 
was  left  to  the  discretion  of  the  o£Scer  selling.  To  remedy 
this  inconvenience  was  passed  the  law  of  1826,  having  for  its 
sole  object  to  provide  the  form  of  the  deeds  to  be  thereafter 
executed  by  the  Auditor,  whether  on  prior  or  future  sales. 
Laws'  of  1826,  18,  §  1.  This  statute  contains  no  new  grant 
of  power  to  the  Auditor.  It  does  not  purport  to  confer  on 
him  the  authority  to  execute  deeds  on  past  sales.  On  the 
contrary,  it  clearly  recognizes  the  power,  and  simply  pre- 
scribes the  mode  of  its  execution.  It  also  further  proves^  if 
further  proof  were  required,  that  on  prior  sales,  it  was  in 
all  cases  the  land  and  the  title  to  it  that  was  sold;  for  this  deed, 
when  executed  in  the  form  prescribed,  is,  without  any  dis- 
tinction of  past  or  future  sales,  declared  ^Ho  vest  the  title  in 
the  purchaser.?'' 

In  this  state  of  things  was  passed  the  law  of  1827,  the  Act 
under  consideration.  This  was  a  mere  revision  of  the  reve- 
nue system,  collecting  into  one  Act  the  various  provisions  of 
six  Statutes,  embodying  all  of  the  principles  and  the  useful 
details  of  prior  legislation  on  the  subject,  with  such  other  de- 
tails as  experience  suggested.  The  fourth  section  confers 
upon  the  Auditor  the  power  to  sell,  and  upon  the  purchaser 
the  right  to  a  deed  in  the  prescribed  form>  By  the  twenty 
fifth  section  the  power  to  execute  deeds  is  given  in  express 
terms.  Strike  out  this  latter  section  and  would  not  the  au- 
thority of  the  Auditor  to  execute  deeds  still  remain?  Would 
not  the  right  of  the  purchaser  to  receive  a  deed,  as  established 
by  the  fourth  section,  impose  on  the  Auditor  a  correlative 
duty,  and  imply  the  power  to  make  it?  Would  not  this  power 
be  also  as  forcibly  implied  from  the  power  to  sell?    That  such 
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has  always  been  the  understanding  of  the  legislature,  we  have 
already  seen.  .That  it  is  also  the  law'  seems  hardly  doubtful. 
Tjj^e  idea  of  a  sale  of  land  in  this  State  includes  within  it, 
as  a  matter  of  law,  the  idea  of  a  conveyance.  This  is  not  only 
the  usual,  it  is  the  necessary  mode  of  effecting  a  sale.  With  us 
there  are  no  charters  of  feoffment  deriving  their  efficacy  Trom 
the  livery  of  seizin;  no  transmission  of  title  by  mere  acts  in 
pais;  but  only  by  deed,  by  some  mode  of  conveyance  deriv- 
ing its  effect  from  our  local  statutes,  and  containing  ,apt  terma 
to  pass  the  title.  The  recording  law,  the  Statute  of  Frauds 
and  of  conveyances,  the  whole  system  of  State  legislation  on 
the  subject  of  land  titles,  point  to  and  establish  the  conclusion 
that  titles  toiand  can  be  affected  only  by  evidence  in  writing. 
It  is  the  ^'deed  or  other  conveyance  in  writing,  signed  and 
sealed  by  the  party  making  it,"  which,  by  the  law  of  1827, 
of  the  same  session  which  authorized  the  sale  in  this  case,  is 
declared  to  be  ^'sufficient  for  the  selling  of  any  Iknds,  tene-> 
ments  or  hereditaments  in  this  State,''  so  as  ''to  vest  the  title 
in  the  purchaser."  Laws  of  1827,  95,  §  1.  A  sale  of  lands 
without  a  conveyance  in  some  form  is,  therefore,  legally  im- 
possible. It  not  only  cannot  be  proved,  it  cannot  exist.  A 
lost  d«ed  and  a  sale,  by  it  may  be  established  by  sufficient 
evidence,  but  in  a  case  where  no  deed  has  ever  existed,  there 
can  be  neither  sale  nor  proof. 

Thus  take  from  the  Auditor  the  power  to  execute  deeds, 
and  the  "power  to  sell  is  nugatory.  It  is  nugatory  as  a  mat- 
ter of  hiw.  It  would  be  equally  so  as  a  matter  of  fact.  No 
person  would  purchase  lands  at  tax  sales  unless  he  could  ob- 
tain a  title;  and  the  very  object  of  the  statute  would  be  de- 
feated by  the  inability  of  the  Auditor  to  sell,  which  the  sta- 
tute authorizes  and  requires  him  to  do. 

But  it  is  said  that  this  is  a  summary  statute  and  that  such 
statutes  must  be  construed  strictly.  The  principle  of  strict 
construction  can  have  no  application  here.  It  relates  either 
to  the  subject  matter  of  the  statute,  or  to  the  acts  of  the  officer 
under  it.  By  the  former  no  riglit  can  be  affected,  unless  it 
falls  within  the  clear  intention  of  the  statute;  by  the  latter  it 
can  be  affected  only  in  the  prescise  mode  pointed  out,  for  one 
mode  being  prescribed,  all  others  are  forbidden.     But  here, 
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as  to  the  right  to  be  affected,  there  is  no  dispute.  It  is  the 
,  clear  intention  of  the  statute,  that  the  delinquent  lands  be  sold 
and  the  title  vested  in  the  purchaser.  The  mode  of  proceed- 
ing preliminary  to  the  sale  is  prescribed,  and  must  be  strictly 
pursued.  But  what  evidence  is  the  Auditor  to  furnish  the 
purchaser  of  his  purchase  and  title?  Is  it  to  be  a  certificate^ 
a  contract,  or  a  deed?  And  whe^i  are  to  be  the  terms  of  each? 
On  this  point,  the  la^  by  the  supposition  is  silent;  and  accord- 
ing to  the  argument  we  are  answering,  it  can  be  neither. 
For  this  goes  not  to  one,  but  to  every  case  of  implied  power. 
The  same  principle  of  construction,  which  denies  to  the  Aud- 
itor the  implied  power  to  make  a  deed,  equally  denies  to  him 
the  implied  power  to  muke  a  ^ralid  certificate  or  contract;  it 
equally  denies  to  him  the  power  to  insert  terms  not  express- 
ly contained  in  the  statute,  and  where  the  statute  is  silent  as 
to  the  terms,  the  certificate,  the  contract  or  the  deed  must 
also  be  silent;  no.terms,  however  appropriate  tdthe  power  to 
tell,  can  6nd  a  lodgment  there.  *  And  must  the  sale  be  there- 
fore merely  verbal?  And  what  shall  be  the  terms  of  this  ver- 
bal sale?  Here,  again,  passing  over  the  impossibility  of  such 
a  sale,  the  stipulations  to  be  implied  from  the  poweV  to  sell, 
again  encounter  this  narrow  principle,  and  discover  to  us  that 
we  have  abandoned  the  plain  and  legitimate  construction  of 
the  statute,  for  a  solecism  and  an  absurdity. 

The  statute  authorizes  the  Auditor  to  sell.  ^The  argument 
concedes  the  power  and  denies  to  him  every  condition  under 
which  it  can  be  exercised,  keeping  ^Hhe  word  of  prom- 
ise to  the  ear"  only  "to  break  it  to  the  hope."  It  is  a  gen- 
eral principle  that  the  grant  of  a  power,  whether  to  govern- 
ments, to  individuals,  or  to  corporations,  carries  with  it  all 
of  the  usual  ordinary  and  necessary  means  to  effectuate  the 
beneficial  exercise  of  the  power.  Story  on  Agency,  §§  58-9. 
VenirUa  v.  Smithy  10  Peters,  161;  fVUson  v.  Trovp^  2 
Cowen,  199,  233;  Jackson  v.  HartweU^  8  Jotins.  424;  Pitis- 
town  V.  Platlsburghy  18  do.  407,  418;  McCuUoch  v.  The  State 
of  Marylandy  4  Peters'  Cond.  R.  466;  Pomfret  v.  Skkfort, 
1  Saund.  323,  and  note  6;  Fenn  v.  Harrison^  3  Term  R. 
767.     Wh^  should  a  principle,  applicable  to  all  other  cases 
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of  constitutional  and  statute  law,  be  denied  to  this  law?  In 
what  respect  can  the  execution  of  a  deed,  the  usual  and  ap- 
pr^riate  method  of  executing  a  power  to  sell,  be  said  to 
violate  a  "statute  on  the  principle  of  strict  construction, 
which,  while  it  makes  it  the  duty  of  the  Auditor  to  sell,  nei- 
ther prohibits  that  mode  nor  prescribes  any  other.  This 
case  is  even  much  stronger,  for  the  question  here  is  not 
merely  as  to  the  execution  of  an  implied  power,  convenient 
and  proper  to  carry  an  express  power  into  effect,  but  it  is  as 
to  the  power  of  the  Auditor  to  do  an  act  embraced  within, 
and  constituting  a  part  of  the  principle  act  to  be  done.  We 
submit,  then,  that  no  express  authority  to  the  Auditor,  to 
make  deeds  under  the  law  of  1827  was  necessary.  It  would 
be  implied  by  the  fourth  section  fr^m  the  right  of  the  pur- 
chaser to  receive  a  deed.  It  would  be  more  strongly  implied 
from  the  power  to  sell,  not  merely  as  a  convenient  incident 
to  that  power,  but  as  a  component  part  of  the  sale  itself. 
How,  then,  can  the  repeal  of  the  fourth  section,  relating  to 
the  deed,  affect  a  power  previously  conferred  and  existing 
as  full  and  perfect  without  it  as  with  it.  See  JVbnce  v.  How^ 
ard^  Bre.  183,  185. 

II.  But  we  need  not  rely  on  this  implied  power.  The 
power  of  the  Auditor  to  execute  deeds  is  expressly  conferred 
by  the  25th  section,  and  that  section  the  Act  of  1833  did 
not  repeal.  There  can.  be  no  doubt  that  by  the  25th  seo- 
•  tion,  if  standing  alone,  unaided  by  the  4th,  the  power  of  t£e 
Auditor  to  make  deeds  in  all  cases  would  have  been  ample. 
The  question  then  is,  are  the  fourth  and  twenty  fifth  sections 
so  connected  and  dependant  on  each  other,  that  the  repeal  of 
the  former  also  repeals  the  power  expressly  conferred  by  the 
latter.  Here,  the  gentleman's  doctrine  of  strict  construction 
comes  to  our  aid.  By  this  the  words  of  the  statute  must  be 
looked  to  and  strictly  pursued.  That  which  is  expressed  in 
the  statute  must  supercede  that  which  is  merely  implied.  As 
an  express  covenant  in  a  deed  takes  away  all  implied  ones, 
(  Vanderkarr  v,  Vanderkarr^  11  Johns.  122,  Grannis  v. 
Clarkj  8  Cowen,  36;  Kent  v.  fVelch,  7  Johns.  258;)  so  the 
power  of  the  Auditor  implied  in  the  fourth  section  is  merged 
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and  lost  in  the  express  grant  contained  in  the  twenty  fifth. 
Thus,  on  the  gentleman's  own  principles,  the  power  of  the 
Auditor  to  make  deeds  cannot  be  derived  from  the  foutth 
section;  1st,  because,  as  we  havef  seen,  any  implied  power 
under  such  a  statute  is  denied,  and  2d,  because,  if  it  could  be 
implied  from  that  section,  the  implication  is  destroyed  by  the 
twenty  fifth.  This  power,  then,  exists  wholly  independant  of 
the  fourth  section;  and  by  no  logic  can  the  repeal  ,of  that 
section  destroy  it. 

But  assuming  that  it  can  be  deduced  from  each  of  these 
sections,  is  it  still  taken  away  by  the  repeal  of  the  fourth? 
The  law  of  1833  simply  changes  the  place  of  future  sales, 
and  the  officer  who  is  to  sell  the  delinquent  lands.  For  the 
Auditor  it  substitutes  thejcounty  clerks,  for  the  Seat  of  Gov- 
ernment, the  several  county  seats.  This  was  the  principle, 
we  may  say  the  only  object  of  the  law.  It  was  merely  a 
change  of  convenience.  No  new  principles  were  adopted; 
few  changes  were  made  even  in  the  details  of  former  statutes. 
The  statute  of  1827,  itself  a  revising  law,^with  the  suppli- 
mental  Acts  of  1829  and  1831  were  all  retained,  with  tlie  ex- 
ception of  such  sections  as  conflicted  with  this  change  in  the 
sale,  and  there,  with  the  law  of  1833,  thereafter  formed  the 
revenue  system.  The  fourth  section  of  the  law  of ^1827  was 
repealed,  as  directing  the  sales  to  be  made  by  a  different  offi- 
cer and  at  a  different  place;  but,  as  many  lands  had  been  sold 
by  the  Auditor  for  which  the  purchasers  had  received  no 
deeds,  the  twenty  fifth  section  authorizing  the  Auditor  to  ex- 
ecute the  deeds  was  retained.  Guarded  language  in  the  re- 
peal of  the  fourth  section  was  unnecessary.  As  the  power 
of  the  Auditor  to  make  future  sales  was  taken  away,  no  new 
rights  could  be  acquired  under  his  acts.  It  only  remained  to 
secure  and  perfect  old  ones;  and  what  reason  could  exist  for 
preserving  an  inferential  power  to  execute  deeds  under  the 
fourth .  section,  when  this  power  was  retained  in  express 
terms  in  the  twenty  fifth  section? 

It  could  not  have  been  the  intention  of  the  legislature  to 
deprive  purchasers  at  previous  sales,  of  the  benefit  of  their 
purchases,  by  taking  away  the  power  of  the  Auditor  to  exe- 
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cute  deeds.  The  whole  history,  of  the  State  legislation  on 
the  subject  matter,  repels  the  idea.  It  discovers  a  constant 
solicitude  on  the  part  of  the  successive  legislatures  to  giv« 
confidence  to  the  public  in  the  validity  of  tax  titles,  as  the 
only  means  of  securing  the  collection  of  the  revenue;  a  feel- 
ing in  whicl^  the  legislature  of  1833  fully  participated,  as  is 
evident  from  tKe  eighth,  tenth  and  eleventh  sections  of  the 
law  which  make  the  deed  prima  facie  evidence  of  title,  se- 
cure the  purchaser  100  per  cent,  on  redemptions  in  two  years; 
and  guard  most  carefully  against  fraudulent  redemptions  by 
minor  heirs. 

To^  deduce  the  repeal  of  the  twenty  fifth  section  from  the 
repeal  of  the  fourth,  would,  therefore,  violate  every  principle 
laid  down  for  the  construction  of  statutes.  It  violates  the 
la^  which  relates  to  repeals  by  implication;  it  violates  the 
clear  intention  of  the  legislature;  it  is  at  war  with  all  previ- 
ous legislation  on  the  subject  matter;  it  is  not  required  by  the 
spirit  and  object  of  the  law  1833;  it  subverts  the  rights  of 
third  persons,  and  renders  that  part  of  an  existing  law,  the 
twenty  fifth  section  of  that  Act,  which  makes  it  the  duty  of 
the  Auditor  to  execute  deeds  on  sales  made  by  him,  entirely 
-  nugatory. 

We  need  only  refer  to  a  few  cases  on  the  construction  of 
statutes — their  application  to  this  case  is  plain.  In  the  con- 
struction of  statutes,  all  statutes  in  pari  materia  are  to  be 
taken  as  one  statute;  (1  Kent's  Com.  463-4;  6  Bac.  Abr. 

tit.  Statute,  Letter  I,  No.  3}  The  Earl  ofMsbury  v. 

,  Doug.  30;  J^ance  v.  Howard,  Bre.  183, 186;)  and  this, 
whether  the  statutes  are  repealed  or  unrepealed;  (  Church  v. 
Crockery  3  Mass.  21-2;  6  Bac.  Abr.  Statute,  I,  2;)  and 
each  part  should  be  construed  with  the  other  and  the  whole 
be  taken  together  and  so  construed  that  no  clause,  sentence 
or  word  should  be  superfluous  or  insignificant.  The  Mayor 
of  Baltimore  v.  Howard,  6  Har.  &  Johns.  383,  388,  392-3; 
Pennington  v.  Coxe,  1  Peters'  Cond.  R.  346,  348.  The 
ends  contemplated  should  be  considered;  (Comyn's  Dig. 
title,  Parliament,  R.  10  B;)  and  the  statute  so  construed 
that  no  man,  who  is  innocent,  be  punished  or  endamaged,  (6 
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Bac.  Ab.  Sialuie^  Letter  I,  10;)  or  the  existing  rights 
of  the  public  or  individuals  be  infringed.  Wales  v.  Stetson^  « 
2. Mass.  143,  146;  Dash  v.  Van  Kleecky  IJohns.  486,  496-6, 
499,  601-2,  608;  United  States  v.  Fisher^  I  Peters'  Cond,  , 
R.  421.  The  intention  of  the  legislature  must  be  looked  to. 
This  is  the  polar'star  in  the  construction  of  statutes  and  must 
be  followed  even  where  it  may  seem  contrary  to  the  letter. 
6  Bac.  Abr.  Statute^  I,  No.  6;  Church  v.  Crocker^  3  Mass. 
21-2;  Holland  v.  Pcarce,  8  do.  418;  Somerset  v.  Dighlon, 
12  do.  393.  This  intention  is  sometimes  to  be  collected  from 
the  cause  or  necessity  of  making  a  statute,  or  from  the  situ- 
ation of  the  country  at  the  time  of  its  passage,  or  from  the 
general  system  of  legislation  on  the  same  subject.  At  other 
times  it  may  be  collected  from  other  circumstances,  sin 
whichever  of  these  ways  jt  can  be  discovered,  it  should  be 
followed  with  reason  and  discretion  in  the  construction  of  the 
statute",  though  contrary  to  the  letter.  Jackson  v.  CoUinSy 
3  Cowen,  89;  6  Bac.  Abr.  I,  6;  Preston  v.  Browder,  3 
Peters'  Cond.  R.  508;  6  Comyns'  Dig.  title,  Parliament^  R. 
10 B  ;  Holbrooke.  Holbrooke  1  Pick.  260,  264;  Beall  v.  Har- 
taoody  2  Har.  &  Johns.  171.  Thus,  in  delivering  the  opinion 
of  the  Court  in  the  case  of  Mendon  v.  The  county  of  Wor^ 
eesterj  10  Pick.  243,  Shaw,  Chief  Justice,  says:  "That  the 
statute  cannot  have  a  literal  construction  consistent  with  the  .  ' 
intention  of  the  legislature,  we  think  quite  manifest. ,  But 
we  think  the  statute  must  have  a  reasonable  construction 
with  reference  to  the  obvious  purposes  intended  to  be  accom- 
plished, the  known  rights  intended  to  be  secured,  a  just  re-^ 
gard  to  other  and  previous  legislative  enactments  for  which 
the  present  is  intended  as  a  substitute."  See,  also,  Common^ 
wealth  V.  Cambridge^  20  Pick.  267,  271.  So  repeals  by  im- 
plication are  disfavored.  A  latter  Act  will  no^^ repeal  a  for- 
mer by  implication,  unless  the  repugnancy  is  plain.v  It  has 
ever  been  confined  to  repealing  as  little  of  a  prior  statute  as 
possible.  Though  seemingly  repugnant,  they  will,  if  possible, 
receive  such  a  construction  that  both  may  stand;  (  Snell  v. 
Bridgewatery  24  Pick.  297-8;  Goddard  v.  Boston^  20  do. 
408,  410;  Loker  v.  Brookline^  13  do.  348;  Canal  Company 
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▼.  Sailroad  Company^  1  Gill.  &  Johns.  152,  154;)  particu- 
larly in  a  case  where  the  spirit  and  character  of  the  legisla- 
ture on  the  same  subject,  rebuts  the  idea  that  a  repeal  was 
intended.  Pease  v.  Whitney^  5  Mass.  379,  382-3;  McCar- 
tee  V.  Orphan  Asylum,  9  Co  wen,  507. 

III.  But  if  it  should  be  admitted  that  the  Act  of  the  27th 
of  February,  1833,  standing  by  itself,  repeals  the  authority  of 
the  Auditor  to  execute  deeds,  on  sales  under  the  law  of  1827, 
we  then  insist  that  by  another  law  of  the  same  session,  the 
power  is  still  reserved.  By  the  eighteenth  section  of  the  law 
of  the  27th  of  February,  1833,  the  fourth  section  of  the  Act 
of  1827  is  repealed;  but  while  this  repealing  Act  was  on  its 
passage,  a  general  revising  Act  was  also  before  the  legisla- 
ture. This  revising  law  passed  on  the  2nd  of  March,  1833, 
three  days  subsequent  to  the  revenue  law.  It  contained  a 
revision  of  all  the  laws  in  force  at  the  commencement  of  the 
session.  The  first  section  enumerates  the  laws  to  be  retained, 
and  directs  them  to  be  published  witli  the  general  laws  of  the 
session,  and  gives  to  the  whole  the  title  of  the  ^^Revised  Laws 
of  Illinois.''  The  numbers  146,  148  and  149,  in  the  enumer-> 
ation,  embrace  the  revenue  laws  of  1827,  1829  and  1831, 
excepting  the  fourth  section  of  the  law  of  1827,  and  certain 
other  sections  having  no  relevancy  to  this  case.  At  the  close 
of  the  enumeration,  the  second  section  of  the  law  provides, 
tliat  ^^alf  Acts  and  parts  of  Acts  of  a  general  and  public  na- 
ture, passed  by  any  General  Assembly  heretofore  held,  and 
not  enumerated  in  the  foregoing  section,  are  hereby  repealed; 
^Providedy  that  no  proceedings  commenced  or  rights  acquired 
under  any  of  the  Acts  hereby  repealed,  shall  be  in  anywise 
impeded  or  impaired  by  the  repeal  thereof."  Revised  Laws 
of  1833,  434,  No's.  146,  148  and  149,  and  §§  2,  3.  These 
two  laws  having  been  passed  at  the  same  session,  relating  to 
the  same  subject  matter,  and  looking  to  the  revision  of  the 
same  revenue  system,  must  be  construed  as  one  law.  This 
.  will  give  to  the  proviso  in  the  revising  law  the  same  effect 
as  if  it  had  been  specifically  contained  in  the  revenue  law. 
By  the  Common  Law,  every  Act  of  Parliament  related  back 
to  and  took  effect  from  the  first  day  of  the  session,  unless  oth- 
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erwtse  provided.  1  Kent's  Com.  456;  Satless  v.  Holmes^ 
4  T.  B.  660.  The  Act  of  the  33  Geo.  3,  chap.  13,  modified 
the  Common  Law  in  this  respect,  and  requires  the  time  of  the 
royal  assent  to  be  indorsed  on  every  Act,  and  from  that,time 
it  takes  effect  as  a  law.  Comyn's  Dig.  title  Parliament^ 
R.  1.  This  places  an  Act  of  the  English  Parliament  on  the 
same  footing  with  an  Act  of  our  Legislature,  which,  unless 
otherwise  provided,  takes  effect  from  the  time  of  its  passage. 
But  this  doctrine  of  relation  of  a  statute  to  the  first  day  of 
the  session,  except  for  the  purpose  of  going  into  effect,  is  in 
no  respect  affected  by  the  Acjt  of  Geo.  3d.  For  the  pul'pose 
of  construction,  every  Act  still  relates  to  the  first  day,  so 
that  two  Acts  passed  at  different  times  in  the  same  session^  ' 
wiil^  by  relation  to  the  firs/t  day,  be  considered,  in  conteip- 
platibn  of  law,  and  for  the  purpose  of  ascertaining  anti  giving 
effect  to  the  intention  of  the  legislature,  as  having  passed 
at  the  same  time.  It  is  considered  that  the  passage  of  one 
Act  before  the  other  is  purely  accidental;  that  the  two  bills 
were  probably  before  the  legislature  at  the  same  time;  and 
that  e%ch  bill  was  passed  with  reference  to  the  other,  and  in 
expectation  of  its  passage.  JSTares  Sr  Pepys  v.  SowleSy  14 
East,  610.  In  this  country  it  has  been  frequently  decided, 
that  all  Acts  passed  upon  the  same  subject  at  the  same  session 
of  the  legislature,  are  to  be  considered  as  one  law.  The  State 
V.  JSToah,  3  Iredell,  506;  The  State  v.  ^acWey,  2  Blackf.  249; 
Kinney  v.  Beverly^  2  Hen.  &  Munf.  342-3,  per  Justice  Roane. 
The  reason  assigned  is,  that  both  Acts  were  probably  before 
the  legislature  at  the  same  time,  and  must  have  had  a  neces- 
sary relation  to  each  otl^er;  and  that  to  adopt  a  different  prin« 
ciple  of  construction  would  defeat  the  obvious  intention  of 
the  legislature.     2  Hen.  &  Munf.  343;  14  East,  610. 

In  this  case,  we  are  not  left  to  probabilities.  The  journals 
show  that  both  of  these  laws  were  progressing,  for  most  of 
the  session,  in  both  houses  and  at  the  same  time. 

The  subject  of  the  revenue  law  of  1833  was  introduced 
into  the  House  as  early  as  the  sixth  of  December,  1832.  The 
bill  itself  was  introduced  into  tbe  House  on  the  17th  of  that 
month,  and  from  that  time  it  was  before  the  House  in  its  va- 
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rious  stages  till  the  27th  of  February,  1833,  when  it  passed 
the  Council  of  Revision.  House  Journal,  1832-3,  pages  39, 
40, 116,  121,  237,  261-2, 348-9,  362,  370,  446,  475-7,671-2, 
625,  666,  674,  682,  696.  The  bill  was  reported  from  the 
House  to  the  Senate  on  the  19th  of  February,  1833,  and  from 
thence  to  the  27th  of  February  it  w^s  before  the  Senate  in 
its  various. stages.  Senate  Journal,  1832-3,  pages  470,  600, 
510,  670,  676,  686. 

The  subject  of  tlie  "Revised  Laws"  was  introduced  into  the 
House  on  the  12th,  and  into  the  Senate  on  the  26th  of  De- 
cember, 1832,  at  which  time,  by  a  joint  resolution  of  both 
Houses,  the  whole  subject  was  referred  to  the  judiciary  com- 
mittees of  both  houses,  and  from  thence  to  the  final  passage 
of  the  bill,  on  the  2nd  of  March,  the  subject  was  before  both 
branches  of  the  legislature  in  its  various  stages  of  progression. 
House  Journal,  1832-3,  pages  90, 194,  207, 213, 319-20,  724, 
738,  r41,  743,  746;  Senate  Journal,  pages  169, 160, 406, 411, 
592-3,  637^  638.  In  contemplation  of  this  revision,  and  in 
reference  to  the  passage  and  publication  of  the  Revised  Code, 
both  of  these  bills  are  frequently  alluded  to  in  the  journals, 
and  their  progress  through  the  legislature,  noted  under  the 
title  of  "Revised  Laws,"  or  the  "Revised  Code."  As  to  the 
"Revised  Laws,"  see  House  Journal  of  1832-3,  pages  351, 
382,  636,  606,  736;  Senate  Journal,  pages  261,  296,  600, 
668,  628.  As  to  the  "Revised  Code,"  see  House  Journal, 
page^  602, 607,  608;  Senate  Journal,  pages  402,  430. 

The  following  considerations  further  enforce  tlie  construc- 
tion now  contended  for : 

1.  By  the  repeal  of  the  fifth  section  of  the  revenue  law  of 
1827,  the  right  of  redemption  from  tax  sales,  both  in  adult» 
and  in  minors,  is  taken  away.  No  saving  of  their  rights  any 
where  exists  in  the  statute,  unless  it  is  contained  in  this  pro- 
viso in  the  revising  law.  Will  the  Courts  give  these  statutes 
such  a  construction  as  will  thus  annihilate  the  most  meritorious 
interests  connected  with  tax  titles? — and  especially,  those 
belonging  to  minors,  who  cannot  prot^t  their  own  interests, 
and  who  are  always  particular /a  vorite  sin  Courts? 

2.  The  legislature,  by  leaving  unrepealed  the  twelfth  sec- 
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tion  of  the  revenue  law  of  1829,  required  the  Auditor  to  make 
out  duplicate  deeds  to  those  who  had  lost  or  might  lose  dee^s 
executed  to  them  under  the  revenue  law  of  1827.  Can  any 
reason  be  assigned  why  the  legislature  should  wish  to  have 
unaffected  the  rights  of  those  who  had  lost  their  deeds,  and 
to  legislate  away  the  rights  of  those  who  never  had  them? 
Revised  Statutes  of  1833,  526,  §  12. 

3.  The  legislature, 'in  making  the  revision,  recognize  the 
existence  of  tax  certificates  of  sa(le  as  valid  and  useful  papers, 
and  the  subject  matter  of  contracts,  and  authorizes  the  Aud- 
itor to  take  acknowledgments  of  the  assignment  of  these  cer- 
tificates. If,  henceforth,  these  papers  Were  to  be  regarded 
as  nullities;  if  telx  deeds  and  titles  could  no  longer  be  proved 
under  them  if  they  were  thereafter,  as  the'opposite  party  in- 
sists, to  become  valdeless,  why  was  their  existence  and  value 
thus  recognized,  and  all  traces  of  them  not  stricken  from  the 
statute?    Revised  Laws  of  1833,  138,  §  2. 

4.  The  law  of  1827  was  itself  a  revising  law.  All  the 
previous  revenue  laws  were  by  the  forty  third  section  theriBof 
repealed,  with  a  proviso,  that  "no  forfeitures  incurred  or  rights 
accrued  under  any  of  the  laws  hereby  repealed  shall  be  af- 
fected by  such  repeal."  Laws  of  1827,  338,  §  43.  By  the 
revising  law  of  1833,  this  forty  third  section  is  repealed,  and 
with  it  the  rights  therein  reserved,  except  as  they  are  saved 
by  the  proviso  to  this  revising  law.  That  is,  according  to 
the  construction  we  are  resisting,  the  legislature  intended  by 
the  laws  of  the  27th  of  February  and  of  the  2d  of  March,  1833, 
to  make  no  saving  of  rights  acquired  under  the  laws  and  parts 
of  laws  repealed  by  the  former  law,  while  by  the  latter  they 
were  careful  to  reserve  rights  acquired  under  similar  laws 
which  were  repealed  in  1827!  Why  the  legislature  should 
have  desired  to  molest  rights  acquired  under  the  revenue 
laws  previous  to  1827,  and  not  to  protect  rights  acquired 
under  similar  laws  between  that  time  and  1833,  it  would  be 
difficult  to  explain,  particularly  as  during  the  latter  period 
the  legislature  first  set  the  example  of  legislating  with  a  spe-  , 
cial  view  to  the  security  of  tax  purchasers;  an  example  which, 
ar  We  have  already  seen,  the  legislature  of  1833  followed  to 
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the  fallest  extent,  and  which  from  fhattime  has  Gbaracterized 
all  the  State  legislation  on  the  subject  matter. 

6.  The  revenue  laws  of  1827,  1829,  and  1831,  with  the 
law  to  be  passed  in  1833,  were  to  form  one  law,  or  one  sys- 
tem of  revenue  laws.  It  was  hence  necessary  in  passing 
each  of  the  two  laws  of  1833,  the  revenue  law  and  the  revis- 
ing law,  to  compare  the  one  with  the  other  in  their  progress 
through  the  committees  and  the  houses,  and  to  vote  on  their 
passage  with  reference  to  this  comparison.  Not  only  was 
this  necessary  to  the  proper  adjustment  of  the  several  parts 
of  a  system  of  laws,  but  from  the  nature  of  the  case  it  is  im- 
possible that  it  could  have  been  otherwise.  What  difference, 
then,  can  it  make  in  which  law  or  in  what  part  of  the  laws  the 
saving  of  rights  is  contained? — for  having  ascertained  the  in- 
tention, of  the  legislature,  the  Courts  will  efifectuate  that  in- 
tention whether  it  is  ascertained  from  the  language  of  the 
the  laws,  from  the  circumstances  under  which  they  were 
passed,  or  from  the  object  and  spirit  of  the  legislation  on  thrf 
subject  matter^  And  how  can  the  Courts  separate  in  giving 
their  construction  and  effect  to  statutes  relating  to  the  same 
subject,  which  were  before  the  legislature  at  the  sdme  time, 
and  which,  from  their  nature  and  history,  the  legislature  must 
have  joined  on  their  passage? 

6.  If  the  fourth  section  of  the  law  of  1827  was  repealed 
on  the  27th  of  February,  1833,  by  the  revenue  law,  it  was 
also  again  repealed  on  the  2nd  of  March  by  the  revising  law, 
which  was  before  the  legislature  at  the  time  of  the  first  re- 
peal. Not  being  enumerated  in  the  revising  law  to  be  pub- 
lished, but  expressly  excepted  out  of  the  publication,  it  falls 
within  the  "Acts  and  parts  of  Acts"  which  were  thereby  re- 
pealed. The  legislature,  by  this  repeal  of  that  section  on  the 
2nd  of  March,  acted  on  it  as  an  existing  law  and  capable  of 
being  repealed,  while  the  proviso  inserted  with  a  full  know- 
ledge of  the  former  Act  saving  all  rights  acquired  under  the 
laws  "thereby  repealed,"  manifests  a  clear  intention  in  no 
respect  in  that  session  of  revisal,  to  impede  or  impair  rights 
acquired  under  the  repealed  section.  So  palpable  is  this^ 
so*  certain  the  conclusion  in  which  it  results,  that  if  the  leg- 
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islature  have  power  thus  to  reserve  rights;  if  the  intention  of 
the  legislature  is  to  govern  the  reservation;  if  this  intent  is 
to  be  arrived  at  in  this,  as  in  other  cases,  by  the  nature,  his- 
tory and  object  of  the  law,  by  the  acts  of  the  legislature  as 
explained  by  their  langtiage,  and  their  language  as  explained 
by  their  acts,  it  is  vain  to  deny  the  existence  of  the  reserva- 
tion here. ,  To  conclude  otherwise,  we  must  first  overturn  all 
the  well  established  principles  governing  the  construction  of 
statutes,  or  we  must  deny  the  existence  of  the  legislative  in- 
tent which  is  so  manifest  in  the  statutes  that  ^Hhe  way  faring 
man  may  read  ami  understand.'* 

7.  If  rights  acquired  under  the  laws  and  parts  of  laws  re-  , 
pealed  by  the  revenue  Act  of  1833,  are  not  reserved  by  the 
proviso  of  the  revising  Act,  it  is  an  anomaly  in  the  legislation 
of  the  State  on  the  subject  matter.  Our  revenue  laws  have 
been  revised  four  times  since  the  organization  of  the  State 
Government,  and  all  laws  repealed  conflicting  with  the  laws 
as  revised,  to  wit,  in  1827,  1833,  1838-9  and  1844-5.  In 
every  revisal,  all  rights  acquired  under  the  repealed  laws, 
have  been  most  amply  and  carefully  preserved,  unless  the 
revision  of  1833  is  an  exception.  Laws  of  1827,  338,  §  43; 
Laws  of  1838-9,  23,  §63;  Revised  Laws  of  1845,  463,  §  109; 
pages  465,  466;  page  470,  §4,  and  pa^e  473,  §38. 

8.  If  it  was  necessary  to  sustain  rights  acquired  undev 
the  repealed  sections  of  the  revenue  laws  of  1827,  it  might 
be  justly  urged  that  the  omission  to  reserve  rights  in  th^  re- 
pealing section,  was  through  inadvertance,  and  that  as  soon 
as  discovered,  the  defect  was  cured  by  the  passage  of  the  law 
of  March  2nd,  reserving  them.  We  then  bring  the  case  with- 
in the  familiar  principle,  that  where  an  Act  is  passed  to  cor- 
rect an  omission  in  a  former  statute  of  the  same  session,  it 
relates  back  to  the  passage  of  the  first  law,  and  the  two  must 
be  taken  together  as  if  they  were  one  and  the  same  Act,  and 
the  first  read  as  containing  in  itself  in  words  the  amendment 
supplied  by  the  last.  New  Law  Library,  vol.  1,  No.  2,  pages 
8  and  9;  «  Dwarr.  Stat.  685;  7  Johns.  497;  3  Peters'  Cond. 
R.  511-12. 

The  reservation  of  rights  in  the  revising  law  is,  in  terxtts^ 


Digitized  by  VjOOQ IC 


S38  SUPREME  COURT. 

Bruce  v,  Schuyler  ef  al, 

ample  for  the  purpdse.  In  construing  such  provisos,  partic- 
ularly in  revising  statutes,  the  Courts  will  construe  them  lib- 
erally in  order  to  give  effect  to  the  intention  of  the  legislature. 
Sweety^  Strickland^  23  Maine,  ( 10  Shepley,)  235, 237;  The 
People  V.  Livingston^  6  Wend.  626,  529-30. 

IV.  But  if  we  are  thus  far  mistaken,  if  the  fourth  and 
twenty  fifth  sections  of  the  Act  of  1827  were  absolutely  re* 
pealed  without  any  reservation  of  rights,  we  still  insist  that 
the  power  of  the  Auditor  to  execute  deeds  on  prior  sales  was 
not  thereby  destroyed.  This  would  be  giving  a  retrospective- 
operation  to  the  repealing  clause,  which  the  Courts  will  never 
do  except  on  the  most  urgent  necessity,  and  in  obedience  to 
the  clearest  expressions  of  the  legislative  intention.  '  Thus 
a  statute  passed  during  the  pendency  of  a  suit,  is  not  to  be 
construed  to  affect  the  suit  even  as  to  the  mode  of  proceed- 
ing unless  such  is  the  manifest  intention  of  the  legislature. 
Hastings  v.  Lane^  15  Maine,  (3  Shepley,)  134.  Even  in  a 
case  where  the  statute  on  which  the  right  of  the  party  in  the 
suit  is  founded,  is  absolutely  repealed  by  the  subsequent  law. 
Couch  V.  Jeffries^  4  Burr,  2460.  In  Kentucky,  where  after 
the  commencement  of  the  suit,  the  occupying  claimant  law 
was  absolutely  repealed  and  anew  law  substituted  giving  new 
rights,  the  repeal  was  held  not  to  relate  to  past  transactions, 
and  judgment  was  entered  under  the  |*epealed  law.  *  Fisher 
V.  Cocker Uly  5  Monroe,  129,  135,  137-8;  McMicken  v.  The 
Ma^orj  Src.  of  Bailimore,  2  Har.  &  Johns.  41,  46.  Where 
there  is  an  absolute  repeal  of  the  Statute  of  Limitations,  with- 
out any  reservation  of  rights,  such  repeal  will  not  affect  a 
case  on  which  suit  has  been  commenced.  This  will  not  be 
considered  the  intention  of  the  legislature,  if  any  other  con- 
struction will  avoid  it.  IVoai  v.  fVinnock^  3  New  Hamp. 
473,  483-4;  Bre.  App.  29.  So  a  law  repealing  another  by 
implication,  still  leaves  the  other  in  force  as  to  suits  com- 
menced previous  to  the  repeal.  The  Courts  in  construing 
repealing  clauses  will,  as  in  other  cases,  go  against  the  letter 
of  the  clause  to  prevent  giving  it  a  retrospective  eff(^ct.  Call 
V.  Hager,  8  Mass.  423,  426,  430;  Ogden  v.  jBlackledge^  1 
Peters'  Cond.R.  411;  Dash  v.  Van  Kleek^T  Johns.  477;  Os- 
borne v.  ffuger^  1  Bay,  179. 
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The  answer  made  to  this  is,  that  the  cases  referred  to  do 
not  relate  to  absolute  repeals.  If  a  law  is  in  fact  repealed,  it 
would  seem  to  make  no  diiference  as  to  the  effect  of  the  re- 
peal, by  what  form  of  language  it  is  done,  whether  in  express 
terms  or  by  necessary  implication.  But  asride  from  this,  the 
objection  is  founded  on  a  misapprehension  of  the  cases,  as  an 
examination  of  them  will  show.  In  the  construction  of  the 
absolute  repealing  clause,  we  tind  the  Courts  always  apply- 
ing the  same  principle  of  construction,  as  in  the  construction 
of  any  other  part  of  the  law;  the  6nd  of  which  is  to  ascertain 
and  give  effect  to  the  intention  of  the  legislature  in  the  use 
of  the  repealing  clause.  Fischer  v.  Cocker ell^  6  Monroe,  129; 
Whitman  v.  Hapgood^  10  Mass.  437;  Call  v.  Hager,  8  do. 
423;  Thayer  v.  Seavey^  2  Fairf.  285;  Couch  v.  Jeffries^  4 
Burr.  2460;  Rex  v.  Justices  of  London,  3  do.  1466;  McMick^ 
en  V.  The  Mayor  of  Baltimore,  2  Har.  &  Johns.  41;  fVoat  v. 
Winnock,  3  New  Hamp.  483-4.  In  a  late  English  cas^  it 
is  broadly  laid  down,  that  wherever  a  retro-active  effect 
has  been  given  to  a  repealing  clause,  it  turned  upon  some 
peculiar  wording  of  the  statute.  Hitchcock  v.  fVay,  33  Eng. 
Com.  Law  R.  249. 

The  cases  in  which  a  retro-active  effect  has  been  given  to 
the  repealing  clause,  may  be  reduced  to  the  following: 

1.  Where  the  right  to  be  affected,  though  a  vested  right| 
is  not  reserved  by  any  constitutional  provision,  and  the  law 
manifests  a  clear  intention  to  affect,  modify  or  bar  such  right. 
Sex  V.  The  Justices  of  London,  3  Burr.  1456;  Potter  v.  Stur^ 
devant,  4  Greenl.  158;  Thayer  v.  Seavey,  2  Fairf.  185. 

2.  When  the  right  is  saved  by  the  repealing  law,  but  the 
remedy  to  enforce  it  is  modified,  or  limited  in  time,  but  left 
available  and  substantial.  The  People  v.  Livingston,  6  Wend, 
526;  Commonwealth  v.  Commissioners  Src.  6  Pick.  508;  Bui" 
ler  V.  Palmer,  1  Hill's  (N,  Y.)  R.  324. 

3.  Where  the  repealing  law  acts  upon  special  jurisdictions 
or  criminal  prosecutions,  and  takes  away  the  jurisdiction  of 
the  Court:  Commonwealth  v.  Marshall,  11  Pick.  351;  Same 
V.  KimhaU,  21  do,  371;  6  do.  508;  6  Wend.  529-30;  Springs 

field  V.  Hampden  Commissioners^  6  Pick.  SOL    > 
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4.  Where  a  law  imposes  a  penalty,  the  repeal  of  the  law 
is  ordinarily  construed  as  a  repeal  of  the  penalty,  ji  Kent's 
Com.  465;  Veaion  v.  United  StateSj  2  Peters?  Cond.  R.  256; 
Oriental  Bank  v.  Freese^  18  Maine,  (6  Shepley,)  109;  The 
Commonweaith  v.  fVelchj  2  Dana,  330. 

5.  Where  some  peculiar  privilege  is  conferred  by  statute, 
it  may  be  taken  away  by  statute.  6  Pick.  608;  6  Wend.  630-* 
81;  Maggs  v.  Hunt,  12  Moore,  357. 

V.  ^  We  come  then  to  the  question,  whether  the  legislature 
has  the  power  to  repeal  the  law  of  1827,  so  as  to  destroy  the 
right  of  the  purchaser  at  tax  sale,  or  so  as  to  take  away  all 
remedy  for  a  deed?  And,  whether,  if  the  power  exists,  the 
Courts  will  give  the  repealing  law  such  a  construction. 

A  grant  by  a  State  is  a  contract  within  the  meaning  of  the 
Constitution  of  the  United  States.  3  Story  on  Const.  §  1385; 
Ferreti  v.  Taylor,  3  Peters'  Cond.  R.  295;  Fletchers.  Pecky 
2  do.  308, 321 ,  322;  Pawlelt  v.  Clark,  3  do.  418;  Green  v.  Bid-^ 
die 9  5  do.  369;  JV*ew  Jersey  v.  ffilsanj  2  do.  457;  Dartmouth 
College  V.  Woodward,  4  do.  526,  539,  548,  555.  So  a  re- 
plevin bond  under  the  statute  of  Kentucky;  {Lapsley  v.' 
Braskears.j  4  Litt.  53;)  and  a  judgment  ex  delicto,  7  Johns. 
490,  per  Chief  Justice  Spencer,  are  Contracts  whhin  the  pro- 
tection of  the  Constitution.  So  a  certificate  of  purchase  un- 
der the  revenue  law  of  1827,  the  law  now  under  consid^eration, 
is,  by  a  former  decision  of  this  Court,  a  contract  between  the 
State  and  the  purchaser,  and  the  rights  of  the  purchaser  must 
be  determined  by  the  law  as  it  stood  at  the  time  of  the  sale; 
Garrett  v.  IVigf^ins,  1  Scam.  335.  Contracts,  whether  exe- 
cuted or  executory,  are  within  the  same  protection  of  the 
Constitution..    3  Story  on  Const.  §  1385. 

The  obligation  of  a  contract  is  that  which  obliges  a  person 
to  perform  his  contract,  or  to  repair  the  injury  done  by  a  fail- 
ure to  perform.  This  obligation  consists  partly  in  conscience 
and  partly  in  the  remedy.  The  perfection  of  the  legal  obli- 
gation consists  in  the  remedy.  Blair  v.  Williams,  4  Littell, 
36-39,  41-42;  Lapsley  v.  Brashears,  4  do.  53,  55, 69.  The 
distinction  so  often  heard  in  Courts  between  the  law  of  the 
contract  and  the  law  of  the  remedy  no  where  exists  in  the 
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Constitution.  That  instrument  prohibits  all  legislation  which 
impairs  the  obligation  of  contracts.  It  leaves  the  remedy  to 
be  altered  or  modified  to  suit  the  public  will  and  convenience, 
provided  the  alteration  does  not  substantially  impair  the 
value  or  benefit  of  a  contract,  or  of  a  right  vested  under  it.  It 
thateffeot  is  produced,  it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy  or  directly  on  the  contract.  Bronson 
V.  Kinzie,  1  Howard's  (U.  S- )  R.  311,  316-17;  Greene  v.  Bid- 
dky  6  Peters'  Cond.  R.  369,  373-4.  Forthe  legal  obligation 
of  a  contract  consists  in  the  remedy,  not  in  the  Court  which 
administersvit,  nor  in  the  particular  mode  in  which  it  may  b» 
administered.  There  is  no  such  thing  as  a  vested  right  in  a 
particular  remedy.  The  State  legislatures  are  competent 
to  make  such  changes  in  the  remedies  provided  to  enforce 
contracts  as  they  may  think  proper,  so  that  a  substantial  Rem- 
edy is  left.  3  Story  on  Const.  §§  1376,  1379;  4  Litt.  42,  56; 
Commonw4alth  v.  Commissioners^  5*c.  6  Pick.  608;  ThePeo* 
ph  y.  Livingston^  6  Wend.  626;  The  People  v.  Tibbeits^  4 
Cowen,  384.  But  abolishing /qII  remedy  impairs  the  obliga* 
lion  of  the  contract.  It  was  the  protection  of  this  right  as 
connected  with  this  remedy  which  the  Constitution  was  in- 
tended to  protect.  3  Story  on  Const.  1379;  Bronson  y.  JKn- 
zie,  1  How.  (U.  S.)  R.  317,  319-20.  «af,"  say  the^Court,  in 
deciding  the  case  of  Call  v.  Hager^  8  Mass.  423,  430,  ^Hhe 
legislature  were  to  undertake  to  make  a  law  preventing  all 
remedy  upon  a  contract  lawfully  made  and  binding  on  the 
party  to  it,  there  is  no  question  but  that  such  legislature 
would  by  such  act  exceed  its  legitimate  powers;  the  law 
would  impair  the  obligation  of  the  contract  and  be  a  void 
act  of  legislation. '^  Even  the  case  of  Butler  v.  Palmer^  1 
Hill's  (N.  Y.)  R.  328,  which  evades  the  constitutional  ques- 
tion and  sustains  the  repealing  law  as  being  a  reasonable 
limitation  law,  admits  that  if  the  repeal  had  been  peremptory 
and  had  in  terms  taken  away  all  remedy,  it  would  have  been 
uneonstitutional.  See,  also,  JVichols  v.  Bertram^  3  Pick. 
S42,  343.  The  legislature  cannot,  by  express  words  in  a  sub- 
sequent statute,  repeal  rights  vested  under  a  contract.  Bights 
of  action  and  other  executory  rights  are  vested  within  the 
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meaning  of  this  rule.  Buller  v.  Palmerj  1  Hill's  (N.  Y.) 
R.  326,  335;  Fletcher  v.  Peck,  2  Peters'  Cond.  R.  308;  CocA- 
ran  v.  Van  Seorlej/y  20  Wend.  381,  et  seq;  Beadlestone  v. 
Sprague^  6  Johns.  lOJl;  The  People  v.  Livingston,  6  Wend, 
631;  Varrick  v.  Briggs,  6  Parge,  332.  On  this  principle, 
the  repeal  of  a  statute  in  which  the  contract  consists  is  un- 
constitutional.^ JV*ew  Jersey  v.  Wilson,  2  Peters'  Cond.  R« 
637. .  Even  where  the  power  of  the  legislature  to  divest  vested 
rights  is  undoubted,  a  statute  will  never  be  construed  as  doing 
this,  where  it  is  susceptible  pf  any  other  construction.  Ex- 
ceptions will  be  made  against  the  plain  letter  of  the  law. 
The  People  v.  Livingston,  6  Wend.  530-31;  Couch  v.  Jeffries^ 
4  Burr.  2462;  Sayres  v.  Wisner,  8  Wend.  661;  Fischer  v. 
Cockerill,  5  Monroe,  135,  137-8;  Dash  v.  Vankkek,  7  Johns. 
477;  Call  v.  Hager,  8  Mass.  426,  430;  The  People  v.  Svper^ 
visors,  Src.  10  Wend.  363.  "Where  rights  are  infringed," 
B^ys  Chief  Justice  Marshall  in  tlie  case  of  The  United  States 
V.  Fisher^  I  Peters'  Cond.  R.  425,  "where  fundamental  prin- 
ciples are  overthrown,  where  the  general  system  of  the  laws 
is  departed  from,  the  legislative  intention  must  be  expressed 
with  irresistible  clearness  to  induce  a  Court  of  justice  to 
suppose  a  design  to  effect  such  objects."  Somerset  v.  Bigh^ 
ton,  12  Mass.  383,  385. 

But  it  is^said  that  in  this  case  the  remedy  is  not  by  the  re- 
pealing law  abolished,  that  it  is  merely  changed,  and  that,  if 
the  purchaser  is  entitled  to  a  deed,  his  remedy  since  the  re*  j 
peal  is  by  suit  against  the  Auditor  under  the  law  of  1829, 
providing  for  suits  against  the  Auditor,  where  the  State  is 
interested.     Revised  Laws,  1833,  page  593. 

The  answer  to  this  is  obvious.  1 .  The  statute  referred  to 
relates  to  suits  involving  moneyed  claims  only,  as  is  proved  by 
its  whole  tenor;  to  controversies  in  which  the  State  is  di- 
rectly interested,  either  as  debtor  or  creditor.  2.  If  the  sta- 
tute can  be  so  construed  as  to  embrace  a  case  like  the  present, 
it  in  no  legal  sense  saves  the  remedy.  According  to  tills  sta- 
tute the  right  of  the  purchaser  to  a  deed,  once  established  in 
Court,  must  Ibe  referred  to  the  legislature,  by  which  the  ac- 
tion of  Ihe  Court  may  be  confirmed  or  annulled.    Till  sane- 
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tioned  by  the  legislature,  both  tlf^  right  of  the  purchaser  apd 
the  remedy  are  suspended.  Before  the  repeal,  if  the  Auditor 
refused  to  execute  a  deed,  there  was  a  perfect  remedy  by  the 
writ  of  mandamus.  This  was  a  remedy  administered  by  a 
Court  of  Justice,  in  the  regular  course  of  law,  and  ^on  well 
established  principles;  not  the  mockery  of  a  remedy  to  be  ad* 
ministered  by  legislative  discretion!  When  the  Constitution 
speaks  of  the  obligation  of  a  contract,  it  includes  some  known 
means,  acknowledged  by  the  municipal  law,  to  enforce  it. 
3  Story  on  Const.  §  1375;  Johnson  v.  Mclnioshy  5  Peters* 
Cond.  R.  539. 

YI.  But  it  iai  said  that  if  the  purchaser,  as  to  his  right  ta 
a  deed  and  to  the  title  thereby  conveyed,  is  within  the  pro- 
tection of  the  Constitution,  still  the  deed  having  been  execu- 
ted after  the  repeal  of  the  law  authorizing  it,  cannot  have  the 
effect  in  evidence  given  to  it  by  the  repealed  law  as  proof  of 
the  pre-requisites;  that  questions  of  evidencis  relate  exclu- 
sively to  the  law  of  the  remedy,  and  that  in  this  case  a  sub- 
stantial remedy  is  left,  the  purchaser  being  simply  remitted 
to  the  old  mode  of  proving  the  pre-requisites  by  evidence . 
aliunde  the  deed.  To  this  there  are  two  answers:  ^  I.  The 
ninth  section  of  the  law  of  1829,  supplemental  to  the  Act  of 
1827,  and  which  provided  that  <Hhe  deed  from  the  Auditor  of 
Public  Accounts  shall  be  evidence  of  the  regularity  and  le- 
gality of  the  sale,  until  the  contrary  shall  be  made  appear," 
was  not  repealed  by  the  revenue  Act  of  1833.  It  was  re- 
pealed neither  in  express  terms  nor  by  necessary  implication. 
On  the  contrary,  it  was  by  the  revising  law  directed  to  be 
published,  and  was  published  in  the  Revised  Code  of  1833  as 
a  part  of  the  revenue  system.  Revised  Code  of  1833,  625, 
434,  No.  148.  It  was  not  repealed  till  the  session  of  1838-9 
and  then  only  as  to  cases  coming  within  the  purview  of  the 
revenue  law  of  that  year.  It  was  hence  in  full  farce  in>No- 
vember,  1833,  when  the  deed  in  this  case  was  executed,  and 
that  ground,  for  denying  it  the  statutory  effect  in  evidence,  is 
taken  away. 

2.     The  argument  assumes  that  the  effect  of  the  deed  as 
evidence  belongs  exclusively  to  the  law  of  the  remedy.    This  * 
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we  have  seen  can  make  no^ifference,  if  the  obligation  of  a 
contract,  or  the  value  of  a  right  vested  under  a  contract  is 
thereby  substantially  impaired.  But  waiving  this,  we  deny 
the  assumption  on. which  the  argument  is  based*  By  the  law 
which  is  the  basis  and  the  evidence  of  the  contract  between 
the  State  and  the  purchaser,  the  latter  is  entitled  to  a  deed 
having  a  double  effect,  one  as  vesting  title,  and  the  other  as 
prima  facte  evidence  of  its  validity.  The  purchaser  contracts 
for  the  one  effect  of  the  deed  as  well  as  for  the  other.  If  the 
effect  of  the  deed  as  vesting  title  is  a  material  part  of  the 
contract,  the  numerous  trials  in  our  Courts  irresistibly  prov« 
that  its  effect,  as  evidence  of  the  pre-requisite,  is  equally  ma- 
terial; and  any  principle  which  will  authorize  the  State  to 
refuse  performance  of  this  stipulation,  will  justify  it  in  repu- 
diating the  contract  altogether.  In  no  just  sense  can  it  be 
said  that  this  effect  of  the  deed  as  evidence  is  mere  remedy, 
even  as  the  latter,  and  the  power  of  the  legislature  over  it  it 
understood  by  the  opposite  counsel.  In  their  view,  and  in 
this  we.  agree  with  them,  the  mere  remedy  is  an  incident  to  a 
4:ontract  and  only  an  incident.  The  contract  being  once 
made,  the  law  of  the  I'emedy  attaches  itself  to  the  contract 
«imply  as  a  mode^it  forms  no  portion  of  it;  (  3  Story  on  Const. 
•§  1379;)  and  it  is  for  the  reason  that  the  remedy  forms  no  part 
of  the  contract,  that  they  insist  upon  the  absolute  power  of 
.  the  legislature  over  it,  uncontrolled  by  the  Constitution.  But 
here  the  effect  of  the  deed  as  evidence  is  a  part  of  an  express 
•contract.  It  is  a  proposition  made  by  the  legislature  in  hmc 
$>erba^  and  responded  to  and  accepted  by  the  purchaser. 
Upon  the  faith  of  the  contract  the  purchaser  bids  at  the  sale^ 
and  pays  his  money  into  the  State  treasury.  The  Government 
has,  year  after  year,  for  many  years,  enjoyed  the  benefit  of 
the  contract,  and  been  provided  for  and  sustained  by  these 
sales;  and  for  the  State  now  to  repudiate  the  contract,  or  for 
the  Courts  to  refuse  to  execute  it  for  the  benefit  of  the  honest 
purchaser,  in  all  its  parts  would  cast  an  indelible  stigma  up- 
^'n  the  public  faith,  and  deservedly  render  the  name  of  the 
.State  a  by-word  and  a  reproach. 

But  we  are  not  left  to  rely  on  State  honor,  or  upon  the 
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mere  sacredness  of  this  vested  right.  It  is  a  right  secured 
to  the  purchaser  by  the  Constitution,  which  protects  the  evi- 
dence of  a  contract  as  perfectly  as  it  does  the  contract  itself. 
3  Story  on  Const.  §§  1379, 1393;  Garrett  v.  Wiggins^  1  Scam* 
335;  Fletcher  v.  Peck,  2  Peters'  Cond.  R.  311,  319,  320;  Van 
Bensellaer  v.  Livingston^  12  Wend.  491.  Every  party  to  a 
contract  has  a  vested  right  in  the  evidence  of  it,  independent 
of,  all  constitutional  provisions.  It  is  on  this  principle  tliat 
requiring  particular  evidence  to  sustain  certain  contracts^ 
hav^  never  been  so  construed  as  to  defeat  contracts  niad# 
before  the  passage  of  the  statute,  and  proved  according  to  the 
law  as  it  existed  at  the  time  tliey  were  entered  into.  Hilmor% 
V.  Shuter,  Bac.  Ahr.  Stfitute,  letter  C;  12  Wend.  491;  7 
Johns.  488;  Williams  v.  Pritchard,  4  T.  R.  2.  The  Massa*. 
«husetts  statute  of  1805,  chapter  30,  after  stating  what  should 
be  evidence  of  an  advancement  to  a  child  or  grandchild,  re* 
peals  all  prior  laws  falling  within  its  purview.  It  was  held' 
that  a  deed  made  prior  to  the  repealing  law  and  which  by  the 
existing  law  would  have  been  evidence  of  an  advancement^ 
would  have  that  effect  as  evidence  notwithstanding  the  re«> 
peal  of  the  la^.  JVhUman  v.  Hapgood,  10  Mass.  437.  So 
it  is  laid  down  in  New  York,  that  where  a  deed  i§  acknow* 
ledged  and  recorded  in  pursuance  of  an  existing  law  which  de^* 
daces  the'record  evidence,  the  right  to  the  record  is  a  tested 
right;  and  a  law  declaring, that  it  is  not  evidence  would  not 
'Only  impair  a  vested  right,  but  would  impair  and  destroy  the 
foundation  9f  the  contract  between  the  parties  who  sell  and 
purchase  the  land  on  the  faith  of  the  title  as  it  appears  of  re* 
cord.  Jackson  v.  How,  19  Johns.  83;  Jackson  y.  Eaton,  20 
do.  480. 

Vll.  It  is  further  insisted,  that  the  action  is  barred  by 
the  limitation  law  of  1836,  which  was  passed  on  the  19th  of 
January,  and  limited  to  ts^e  effect  on  the  first  day  of  June 
4>f  that  year.  This  suit  was  commenced  within  seven  years 
,  after  the  Act  went  into  operation,  and  cannot  be  barred  with** 
out  so  construing  the  Act^as  to  give  it  a  retrospective  ope- 
ration; an  effect  Which  cannot  be  given  to  it,  as  this  Court 
has  already  decided.     Rhineheart  ^f,  Schuyler,  2  Gilm.  628.  ' 
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This  construction  of  oui^ statute  is  sustained  by  all  the  au- 
thorities, that,  in  the  construction  of  statutes,  no  statute  is  to 
have  a  retrospect  beyond  the  time  of  its  commenceinent. 

.  Bac.  Abr.  Slatutej' Letter  C;  Sayre  v.   Wisner^  8  Wend. 

'661;  IVardv.  KiUz,  12  do.  137;  The  People  v.  The  Super- 
visorjs  of  Columbia  Cu.y  10  do.  363;  Dash  v.  VanKleeck^  7 
Johns.  495,  503. 

,  While  this  is  admitted  to  be  the  general  rule,  the  present 
js^claimed  as  an  exception.  It  is  saic^d^at  as  the  defendant 
took  possession  of  the  land  between  the. passage  of  the  law 
and  the  time  fixed  for  its  going  into  operation,  the  law  may 
commence  acting  on  the  possession,  as  soon  as  passed  or  as 
toon  as  the  possession  ^as  taken  after  its  passage.  But  this 
precise  point,  and  upon  the  same  state  of  facts,  was  also  de- 
cided in  the  above  case  of  lihineheari  v.  Schnykr,  ^hat 
the  time  was  to  be  computed  fronl  the  time  the  law  went 
into  operation.  This  was  also  the  point  ruled  in  the  case  of 
The  People  v.  The  Supervisors  of  Columbia  Co.,  as  to  the 
construction  of  the  Revised  Statutes  of  New  York,  which 
were  passed  at  one  .time,  to  take  efiect  at  a  future  period. 
"The  Revised  Statutes,"  say  the  Court,  "apply  the  limitation 
to  actions  or  .causes  of  action  accruing  or  existing  subse* 

.  quent  to  their  taking  effect.  They  apply  to  existing  de- 
mands, as  if  they  had  accrued  at  the  time  when  the  statute 
commenced  its  operation."  The  same  point  has  been  fre- 
quently decided  to  the  same  effect.  Thus,  a  statute  passed 
the  24th  February,  1818,  and  limited  to  take  effect  from  and 

,  after  the  1st  day  of  June,  1818,  is  to  be  considered  as  if  it 
had  been  enacted  on  the  last  day,  and  went  into  immediate 

.  operation.  Medford  v.  Learned,  16  Mass.  215;  Paddon  v. 
Barilelt,  3  English  Common  Law  R.  252;  Weaiherford  v. 
Weaiherford,  8  Porter,  171.  A  statute  passed  in  February, 
1819,  to  take  effect  on  the  1st  of  July,  then  next,  and  abso- 
lutely repealing  a  former  Act  by  words  in  presently  was  not 
considered  as  repealing  the  former  Act  till  the  time  limited 
by  the  latter,  to  go  inj^o  operation.  •  Spaulding  v,  j9Jford^  1 
Pick.  36;  Commonweallh  v.  Kimball,  21  ^o.  375;  Penning^ 
ton  v.  Cox,  1  Peter's  Cond.  R.  346-7. 
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/A.   Williams^  for  the  appellant. 

The  lands  claimed  in  these  several  suits  are  in  the  Milita- 

.  ry  Bounty  Land  District,  and  ^were  granted  by  the  Congresi 
of  the  United  States,  for  military  bounties  to  the  regular  sol- 
diers in  the  late  war  between  the  United  States  and  Great 
Britain.  '  In  1818,  when  the  people  of  the  lUinoii  Territory 
applied  for  admission  into  the  Union  as  a  State,-' Congress,  in 
furtherance  of  the  liberal  policy  whi/jh  dictated  these  grants, 
required  as  a  condition  of.  the  admission,  that  these  lands, 
belonging,  as  they  did,  to  non-residents,  siiould  not  be  taxed 
at  all  for  three  years,  and  that,  after  that  time*  thry  should 
be  taxed  no  higher  than  lands  belonging  to  tlie  inhabitants  of 
the  State.  These  conditions  were  agreed  to  by  the  Conven- 
tion which  formed  the  Constitution.  The  Constitution  itself, 
provide?,  that  property  should  be  taxed  by  valuation,  so  that 
every  person  should  pay  k  tax  in  proportion  to  the  value  of  his 
property.  These  provisions  were  intended  to  protect  non- 
resident laud  proprietors  against  the  abuse  of  irresponsible 
power,  by  requiring  that  the  inhabitants  of  the  State  should 
be  subjected  to  the  same  exactions,  that  might  be  imposed 
upon  such  non-residents,  and  also  to  protect  particular  i^lass- 
es  of  persons  and  species  of  property  from  unequal  taxation, 
and  they  are  amply  sufficient  for  these  purposes  if  observed 

^in  good  faith.  Their  obvious  import  is,  that  all  property 
should  be  subjected  alike  to  the  same  common  burdens,  and 
should  be  construed  to  mean  that  for  State  revenue,  all  the 
property  in  the  State  should  be  taxed  accbrding  to  its  value, 
and  that  for  county^  town,  or  city  revenue,  all  the  property 
in  th&  same  county,  town  or  city,  should  be  taxed  in  like 
manner.     6  Dana,  31;    9  do.  6\6. 

Chancellor  Kent,  in  his  Commentaries,  VoF.  2,  p.  330,  says: 
"Every  person  is  entitled  to  be  protected  in  the  enjoyment 
of  his  property,  not  only  from  invasions  of  it  by  individuals, 
but  from  all  unequal  and  undue  assessments  on  the  part  of. 
Government.  It  is  not  sufficient  that  no  tax  or  imposition 
can  be  imposed  upon  the  citizens,  but  by  their  representa- 
tives in  the  legislature.  The  citizens  are  entitled  to  require 
that  the  legislature  itself  shall  cause  all  public  taxation  to  be 
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fair  and  equal,  in  proportion  to  the  value  of  property,  so  that 
no  one  class  of  individuals,  and  no  one  species  of  property 
may  be  unequally  or  unduly  assessed.'' 

Speaking  of  the  oppressions  practiced  in  New  York  by 
the  assessment  of  taxes  upon  the  waste  and  unproductivt 
lands  of  non-residents,  he  says:  "The  unreclaimed  lands, 
which  the  owner  finds  it  impossible  to  cultivate,  or  even  to 
sell,  without  great  sacrifice,  and  which  produce  no  revenue^ 
are  assessed,  not  only  for  such  charges  as  may  be  deemed 
directly  beneficial  to  the  land,  such  as  making  and  repairing 
roads  and  bridges,  but  for  all  the  wants  and  purposes  of  tht 
inhabitants.  The  lands  are  made  auxiliary  to  the  mainte* 
nance  of  the  poor,  and  the  destruction  of  wild  animals;  and 
the  inhabitants  of  each  town  have  been  left  to  judge,  in  their 
discretion,  of  the  extent  of  their  wants.  Such  a  power 
A^es^led  in  the  inhabitants  of  each  town,  of  raising  money  for 
their  own  use,  on  the  property  of  others,  has  produced,  in 
many  instances,  very  great  abuses  and  injustice.  It  has  cor- 
rupted the  morals  of  the  people,  and  lead  to  the  plunder  of 
the  property  of  non-resident  land  holders,"  *  *  *.  "The 
Ordinance  of  Congress,  of  July  13th,  1787,  passed  for  the 
Government  of  the  North-Western  Territory,  anticipated 
this  propensity  to  abuse  of  power,  and  undertook  to  guard 
against  it,  by  the  provision,  that  in  no  case  should  any  legis* 
lature  within  that  Territory,  tax  the  lands  of  non-resident 
proprietors,  higher  than  those  of  residents.  There  is  a  8im« 
ilar  provision  in  the  Constitution  of  Missotiri,  and  one  still 
broader  in  that  of  the  State  of  Illinois." 

Thus  restricted  in  1823,  the  legislature  pommenced  a  sys- 
tem of  taxation,  which  was  continued  with  slight  modifica-* 
tions  until  1839;*  whereby  the  whole  amount  of  the  State 
taxes  was  imposed  upon  these  non-resident  lands,  and  the 
inhabitants  of  the  State  were  exempt  from  paying  any  part 
^of  the  State  revenue.  At  this  time  and  for  many  years  after, 
these  lands  were  situated  far  beyond  the  limits  of  any  organ- 
ized county,  in  the  exclusive  occupancy  jof^^the  aboriginies, 
who  claimed  and  exercised  the  native  rightTof  roaming  ad  lib' 
iium  over  the  wide  spread  prairies  of  this  fertile,  and  now 
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highly  cultivated  portion  of  the  State.^'  2  Gilm.  612.  . 
Thus,  a  legislature  chosen  by  the  inhabitants  of  the  State, 
accountable  only  .to  them,  legislating  for  their  exclusive  ben- 
efit, determine  how  much  State  revenue  shall  be  raised,  and 
to  what  purposes  it  shall  be  appropriated,  and  then  require 
these  non-residents  to  pay  the  whole  of  it.  This  as  a  refine- 
ment upon  the  principle  of  division,  of  labor,  the  benefit  to 
the  inhabitants  of  the  State,  and  the  burden  to  the  non-resi- 
dents. Governors,  Legislatures,  Judges,  Auditors,  Treasu- 
rers, and  supernumeraries,  made,  applied,  expounded  and 
executed  laws  .for  tlie^benefit  of  the  people  of  the  State,  fixed 
their  compensation,  and  then  required  it  to  be  paid  exclu- 
fiively  by  these  non-residents,  because  they  owned  these  wild 
lands  in  the  occupation  of  the  "aborigines."  The  only  law 
passed  duripg  this  period^  having  the  semblance  of  benefit 
to  non-residents,  was  an  Ai;t  to  prevent  trespasses,  by  cut- 
ting timber,  and  they  were  expressly  excluded  from  all  par- 
ticipation in  its  advantages.  It  was  further  provided,  ,that  if 
these  non-residents  failed  to  pay  these  very  reasonable  exac- 
tions, the  Auditor  should  advertise,  sell  and  convey  their 
lands,  and  that  the  deed  so  made,  should  vest  in  the  pur- 
chaser, a  good  and  perfect  title,  and  by  an  Act  passed  in 
1829,  it  was  enacted  that  such  deed  should  be  evidence  of 
the  regularity  and  legality  of  the  sale. 

Under  the  operation  of  this  system  of  legislation,  nearly 
every  acre  of  these  non-resident  lands,  amounting  ii\  value 
according  to  legislative  valuation,  to  eight  millions  of  dollars, 
was  confiscated  whilst  they  were  yet  in  the  occupancy  of 
the  "aborigines." 

This  Court  has  decided  that  all  the  Acts  incl^ied  in  this 
system  are  constitutional,  and  that  the  Act  of  1829  estab«- 
lishes  a  new  rule  of  evidence,  in  contravention  of  the  Com- 
mon Law  rule,  and  makes  the  Auditor's  deed  per  se  evi- 
dence of  title.  They  have  not,  however,  decided  that  the 
change  was  a  wise  one,  and  ought  to  continue  any  longer 
than  it  should  please  the  legislature  to  continue  it;  on  the 
contrary,  they  have  frequently  recognized  and  approved  the 
Common  La^  rule.     In  HUl  v.  Leonard,  4  Scam.  142,  they 
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say  it  is  ^^founded  on  reason  and  authority."  They  recog- 
nize the  power  of  the  legislature  to  establish  this  new  rule, 
and  their  duty  to  enforce  it  whilst  it  existed,  but  the  Act  of 
1829,  which  established  this  rule,  is  now  repealed,  and  the 
question  is,  whether  the  rule  established  by  it,  continues  to 
be  obligatory  upon  the  Court.  It  is  contended  on  the  other 
side,  that  it  does,  and  th^e  Court  is  asked  to  be  on  the  ^^alert," 
to  find  reasons  for  contiiiuing  this  new  rule.  They  contend 
that  our  title  has  been  divested,  and  the  only  evidence  which 
they  offer  in  support  of  this  pretension,  is  an  Auditor's  deed 
piir^orting  to  convey  the  lands  for  one  two  hundredth  part 
of  their  value.  If  the  old  rules  of  evidence  sanctioned  by 
reason  and  authority,  are  to  prevail,  this  evidence  is  not  suf- 
ficient. It  is  a  rule  of  universal  applicatioti,  that  penal  stat- 
utes, statutes  in  derogation  of  the  Common  Law,  and  stat- 
utes authorising  summary  proceedings,  whereby  a  person 
may  be  deprived  of  his  property,  should  be  construed  strictly 
and  should  never  be  extended  by  construction  or  implication, 
beyond  the  case  actually  provided  for.  Fairfaxes  devisee  v. 
Hunter^ s  lessee^  2  Peter's  Cond.  R.  630-1;  Foung  v.  The 
Commonwealth^  4  Bin.  116;  Stewart  v.  Hamilton^  2  Hen.  & 
Munf.  545;  Kinney  v.  Beverly,  lb.  342-3;  Asbury  v.  Catto- 
way,  1  Wash.  74;  Mayor  of  Mexandria  v.  Chapmany  4  Hen. 
&  Munf.  276;  Raplee  v.  Morgan,  2  Scam,  563;  Ex  parte  Rob- 
ert  B.  Randolph,  2  Brock.  457;  Murphy^s  Mm^r.  v.  The 
Bank,  5  Alabama,  422;  Adm^r,  of  Alexander  v.  The  Bank, 
lb.  465;  Sharp  v.  Speir,  4  Hill,  84;  Myers  v.  Foster,  6 
Cow'en,  569;  Melody  v.  Read,  4  Mass.  473;  The  United 
States  V.  IViltberger,  4  Peter's  Cond.  R.  596;  Smith  v. 
Sproanerj  3  Pick.  230;  Vanvalkenberg  v.  Torry,  7  Cowen, 
255. 

And  it  is  incumbent  upon  the  person  claiming  title  under 
such  statutes,  to  show  that  they  have  been  strictly  pursued; 
he  must  prove  that  every  requirement,  having  the  semblance 
of  benefit  to  the  person  whose  title  is  to  be  divested  by  such 
statutes,  has  been  strictly  pursued.  Atkins  v.  Kinman,  20 
Wend.  2A%Bloom  v.  Burdick,  1  Hill,  130,  141-2;  Waldron 
V.  McCown,  lb.  114;  Caskey  v.  The  iS/a/e,  6  Alabama,  194; 
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Jackson  v.  Estt/j  7  Wend.  148;  Martin  v.  .^ery,  8  Alabama, 
430;  Curry  v.  The  Banky  Src.  8  Porter,  372;  jailums  v.  Haw- 
leyy  lb.  585;  Monk  v.  Jenkins,  2  HilPs  Ch.  R.  12;  Gilbert  v. 
The  Turnpike  Companyy^  3  Johns  Cases,  108;  n&ndover  tc 
Medford  Turnpike^  fyc.  v.  Gorildy  6  Mass.  44;  Levy  Court 

V. ,  4  Har.  &  Johns.  231;  Williams  v.  Peyton^ s  lessee^  4 

Peters'  Cond.  R.  395;  Thatcher  v.  Powelly  6  do.  32;  Gaines 
V.  Stile^y  14  Peters,  328;  2  Ohio  R.  333;  S'mi/A  v.  HUemany 
1  Scam.  325;  Day  v.  ^a/on,  lb.  476;  Fitch  v.  Pinckard,  3  do, 
78;  J^itf  V.  Leonard,  lb.  142;  i?car  v.  Croke,A  Cowper,  26; 
Davidson  v.  62?/,  1  East,  64;  Blossom  v.  Camron,  14  Mass. 
177;  Libln/  v.  Burkham,  15  do.  147-8. 

"But  this  Court  has,  (etrroneously  as  it  is  conceived,)  deci- 
ded that  all  this  is  overturned  by  the  new  rule  of  evidence, 
established  by  the  revision  Act  of  1829,  and  the  question  now 
recurs,  whether  that  new  rule  of  evidence  continues  in  force 
^fter  the  Act  upon  which  alone  it  depends  is  repealed.  The 
rule  of  evidence  depends  upon  the  law  in  force  at  the  time 
the  evidence  is  offered  in  Court,  and  every  question  respect- 
ing its  admission  must  be  determined  by  the  law  then  in  force. 
The  Act  of  1829  being  now  undeniably  repealed,  it  is  difficult 
to  conceive  upon  what  principle  it  can  be  looked  to  in  de- 
ciding the  present  question.  The  legislature  had  as  much 
power  to  abolish  that  new  rule  of  evidence  as  it  had  to  change 
the  old  common  law  rule  by  its  establishment,  unless  it  was 
protected  from  change  by  the  purchase  of  the  land  at  the  tax 
sale,  and  this  can  hardly  be  seriously  contended  for.  The 
right  acquired  by  that  contract,  and  which  is  protected  by 
the  Constitution,  was  to  hold  the  land,  provided  the  sale  was 
made  in  conformity  with  the  law;  but  the  purchaser  acquires 
no  vested  right  in  the  rule  of  evidence  by  which  the  fact  that 
the  land  was  sold  in  conformity  with  the  law  was  to  be  shown.  ^ 
See  Rev.  Stat.  455,  §  2;~Ibia  463, 437,  §§  38,  39, 40;  Ibid  78, 
§  4;  Ibid  232-3,  §§  3,  4, 9;  Ibid  337,  §  1;  Garrett  v.  fFigginsj 
1  Scam.  338;  3  Story  on  Const.  §§  1375,  1377,  1378,  1379, 
1385,  1393;  Sturgis  v.  Crowninshield,  4  Peters'  Cond.  R. 
421;  Saterlee  v.  Matheivson,  2  Peters,  280;  Jackson  v.  Lam- 
phircy  3  do'.  280;  Watson  v.  Mercer,  8  do.  108;  Lewis  v. 
Foster,  1  New  Hamp.  61. 
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The  Act  which  authorized  the  Auditor  to  make  tax  deed§ 
was  repealed  without  any  saving  clause,  before  the  deeds  in 
these  cases  were  executed  by  him.  See  Acts  1827,  B289  §§ 
4,  28;  Acts  1833,  634,  §  18.  Tl)e  legislature  had  power  to 
make  this  repeal,  and  its  effect  is  to  take  all  power  and  ju- 
risdiction from  the  Auditor.  It  acted  upon  his  authority  and 
not  upon  the  right  acquired  by  the  purchaser  at  the  sale^ 
and  consequently  these  deeds  are  void  for  want  of  authority 
in  the  Auditor  to  make  them. 

In  Bex  V.  The  Justices^  Stc.  3  Burr.  1466,  Miller^  an  impri- 
soned insolvent,  had  been  compelled  to  assign  his  property, 
and  had  done  every  thing  necessary  to  entitle  him  to  his  dir- 
charge  as  early  as  September  26,  1761,  and  then  urged  his 
discharge,  but  the  Court  of  Quarter  Sessions  adjourned  from 
time  to  time  till  after  the  19th  of  November  1761 ,  at  which  time 
the  bankrupt  Aet,  under  which  the  proceedings  were  had,  was 
repealed.  Lord  Mansfield,  delivering  the  opinion  of  the  Court, 
held  that  no  jurisdiction  remained  in^the  Court  of  Quarter 
Sessions  after  the  repeal  of  the  Act,  and  that  they  could  not 
consequently  grant  the  certificate  of  discharge. 

In  The  Bank  0/ HamiUon  v.  Dudley^ s  /e.^^ce,  2  Peters,  520, 
proceedings  in  the  Court  of  Common  Pleas  in  the  State  of 
Ohio,  by  an  administrator  to  obtain  an  order  to  sell  real  es- 
tate for  the  payment  of  debts,  at  the  May  term  1804,  an  order 
was  made  for  that  purpose,  but  the  order  being  defectively 
entered  by  the  clerk,  the  Court,  at  the  August  term  of  1806^ 
(the  Act  under  which  the^proceedings  were  had,  having  been 
repealed  between  the  times  of  the  first  and  second  entfies,) 
made  an  order  nunc  pro  tunc  directing  the  sale  of  the  lands. 
It  was  held  by  the  Supreme  Courts  of  Ohio  and  (rf  the  United 
States,  that  this  second  order  was  coram  non  judice^  and  that 
the  sale  made  under  it  was  absolutely  void. 

In  Springfield V.  The  Hampden  Cummisszonersy  Src.  6  Pick. 
601.  The  inhabitants  of  Springfield  applied  to  the  Com'rs 
of  Highways,  by  petition  to  finish  a  highway  which  had  been 
duly  laid  out  through  that  town,  and  to  certify  the  expenses 
thereof  to  the  Court  of  Sessions,  in  order  th&t  the  same  might 
be  paid,  according  to  the  provisions  of  an  Act  of  Assembly  of 
1825,  out  of  the  county  treasury.    The  commissioners  refused 
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to  proceed  as  proposed  by  said  petition,  and  the  inhabitants 
then  applied  to  the  Supreme  Court  for  a  mandamus  against 
the  commissioners  to  compel  them  to  proceed,  and  at  the 
September  term  of  1826  an  alternative  mandamus  was  award- 
ed. At  the  next  succeeding  term,  the  commissioners  an- 
swered, showing  cause,  &c.  At  the  September  term,  1827, 
the  case  was  partially  heard,  and  continued  nisi  by  consent, 
for  argument  in  writing.  So  it  remained  until  the  March 
term,  1828,  previous  to  which  time,  and  since  the  continuance 
nisij  the  Act  under  which  the  commissioners  acted  had  been 
repealed*  It  was  held,  that  no  power  or  authority  remained 
with  the  commissioners  in  relation  to  the  subject  matter  of 
these  proceedings;  and  the  Court  lay  down  this  general  rule, 
that  where  a  special  tribunal  is  created  by  statute,  upon  the 
repeal  of  the  statute  without  any  saving  clause  of  proceed- 
ings commenced  and  pending  before  it,  its  whole  power  and 
authority  cease,  and  that  it  cannot  proceed  to  finish  proceed- 
ings so  commenced,  and  that  this  principle  is  applicable  to 
special  jurii^diction  conferred  on  Courtsi  of  general  jurisdic- 
tion.. It  is  also  held,  that  there  is  no  such  thing  as  a  vested 
right  in  a  particular  remedy. 

In  all  these  cases  the  repeal  acted  upon  the  power  and  ja-^ 
risdiction  of  the  tribunal,  and  they  fully  sustain  the  general 
principle  asserted  in  the  first,  that  no  proceedings  can  be  pur- 
sued under  a  repealed  statute,  though  commenced  before  the 
repeal,  and  this  too,  in  civil  cases  where  individuals  have  ac- 
qtiired  rights  under  the  proceedings  so  commenced. 

Some  of  the  following  cases  go  further,  and  much  further, 
than  is  necessary  to  make  out  t|ie  defence  in  this  case.  They 
not  only  destroy  the  jurisdiction  of  the  tribunal,  but  seem  to  ^ 
impair  rights  secured  by  contract.  In  Thayer  v.  Seavey^  2 
Fairf.  284,  certain  persons  were  on  the  20th  day  of  November, 
1829,  arrested  on  an  execution,  for  a  debt  due  to  the  plaintiff 
On  the  21st  day  of  the  same  month,  prior  to  the  21st  day  of  Jan- 
nary,  1834,  an  action  of  debt  was  commenced  by  the  plaintiff 
against  the  keeper  of  the  jail,  for  permitting  the  escape.  Under 
the  laws  in  force  at  the  time  of  the  escape,  and  of  the  com- 
mencement of  the  suit,  the  plaintiff  was  entitled  to  recover  of 
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the  keeper  in  an  action  of  debt  the  whole  amount  of  his  execu- 
tion. On  the  21st  day  of  January,  1834,  the  legislature  of 
Maine  passed  an  A'Ct  providing  that  no  action  should  there^ter 
be  maintained  to  recover  damages  for  an  escape  of  any  debtor 
committed  on  execution,  except  a  special  action  on  the  case. 
Weld^  that  this  Act  was  constitutional  and  constituted  a  com- 
plete bar  to  the  further  prosecution  of  the  suit.  And  the 
principle  is  broadly  asserted  that  the  legislature  may  modify 
remedies  at  pleasure,  and  that  in  cases  of  repeal,  it  is  not  a 
question  of  intention  but  of  dry  law. 

In  Poller  v.  SlurlevanVs  adm'r,  4  Greenl.  154,  Drinkwater 
gave  bond  as  administrator  of  Prince.  Suit  was  brought  on 
this  bond  for  the  benefit  of  the  children  of  Prince,  against 
Drinkwater,  adm'r.  At  ti\e  time  this  bond  w^s  given,  the 
law  then  in  force  authorized  a  recovery  of  the  whole  amount 
of  the  penalty  in  ca'Se  of  default  in  an  action  of  debt;  but  in 
1821,  before  suit  was  commenced,  all  laws  on  the  subject  Were 
repealed.  The  repealing  Act  had  a  saving  clause,'ia  these 
words:  "Saving  also  to  all  persons,  all  rights  of  action  in  virtue' 
of  any  of  the  Acts  hereby  repealed;  and  all  actions  and  causes 
of  action,  comniended  in  virtue  of,  or  founded  on  said  Acts, 
or  any  of  them,  in  the  same  manner  as  though  this  Act  or  any 
Acts  revising  and  virtually  repealing  said  former  Acts  had 
never  been  passed.*'  Held^  that  this  case  was  not  within  the 
last  member  of  the  proviso,  and  that  the  first  member  only 
saved  the  right  of  action,  but  did  not  hinder  the  legislature 
from  reducing  the  amount  of  the  recovery,  or  otherwise  mod- 
ifying the  remedy. 

In  the  Orienlal  Bank  v.  Freese^  18  Maine,  (6  Shepley,) 
109,  S.  W.  &  J.  Freese  being  arrested  under  an  execution  in 
favor  of  the  plaintiff,  for  $86-95  debt,  and  $8-70  costs,  gave 
a  bond  for  the  prison  limits  to  the  plaintiff,  with  R.  W.  Freese 
as  security,  dated  18th  June,  1838.  Suit  was  brought  on 
said  bond.  At  the  date  of  the  bond  the  plaintiff  was  entitled, 
in  case  of  default,  under  the  laws  then  in  force  to  recover 
the  full  amount  of  the  execution.  In  1839  the  Legislature 
passed  an  Act  providing  that,  in  such  cases,  no  more  should  be 
recovered  than  the  damages  actually  sustained.     Heldy  that 
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the  Act  applied  to  and  governed  this  case;  that  it  was  con- 
stitutional, and  that  it  did  not  deprive  the  plaintiff  of  any 
vested  right;  that  it,  in  effect,  provides  that  a  different  de- 
scription of  evidence  shall  be  received,  &c.  It  also  recites 
and  approves  the  following  passage  from  the  opinion  of  Chief 
Justice  Marshall,  in  the  case  of  Ogden  v.  Saunders:  <<In  pre- 
scribing the  evidence  which  shall  be  received  in  its  Courts 
and  the  effect  of  that  evidence,  the  State  exercises  its  ac- 
knowledged powers.  It  is  likewise  in  the  exercise  of  its  le- 
gitimate powers,  when  it  is  regulating  the  remedy  and  mode 
of  proceeding  in  its  Courts." 

In  The  People  v.  Livingston.  6  Wend.  526,  certain  lands 
were  sold  on  the  26th  day  of  August,  1829,  under  execution. 
At  the  time  of  the  sale  the  plaintiff  in  this  case,  as  a  judg- 
ment creditor  of  the  defendant,  had  a  right  to  redeem  the  land 
sold,  within  fifteen  months  from  the  sale.  The  Act  author- 
izing the  redemption  was  repealed  December  31, 1829.  The 
repealing  Act  made  new  and  different  provisions  as  to  the 
manner  of  redeeming,  requiring  proof  not  required  by  the 
repealed  Act.  The  repealing  Act  had  this  proviso:  ^^  The 
repeal  of  any  statutory  provision  by  this  Act  shall  not  affect 
any  act  done,  or  right  accrued  or  established,  or  any  pro- 
ceeding, suit,  or  prosecution,  had  or  commenced  in  any  civil 
case  previous  to  the  time  when  such  repeal  shall  take  effect; 
but  every  such  act,  right  and  proceeding,  shall  remain  as 
valid  and  effectual  as  if  the  provision  so  repealed  had  re- 
mained in  force."  The  plaintiff  applied  to  redeem  within 
the  fifteen  months,  and  did  all  required  by  the  repeal  Act;  but 
as  application  was  made  after  the  repeal,  held^  that  he  had 
no  right  to  redeem  under  its  provisions,  but  that  he  must,  as 
to  proof  &c.  conform  to  the  requirements  of  the  new  Act; 
Held^  also,  that  the  effect  of  the  proviso  was,  that  every  suit, 
right,  &c.  remained  in  force  notwithstanding  the  repeal  of  the 
Act  which  supported  them;  but  their  future  proceedings  must 
be  governed  by  the  new  statute. 

In  Coles  V.  The  County  of  Madison^  Bre.  115,  Coles  being 
subject  to  a  penalty  under  a  statute  of  1819,  an  action  of  debt 
•was  brought  for  its  recovery.     The  case  was  tried  Septem- 
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ber,  1824,  and  verdict  against  the  defendant  for  the  penalty! 
A  motion  was  made  for  a  new  trial,  and  continued  under  ad- 
visement till  September,  1826.  In  January,  1825,  the  leg- 
islature,passed  an  Act  releasing  all  penalties  incurred  under 
the  Act  of  1819.  Held^  that  the  Act  was  constitutional,  and 
prevented  the  Court  from  entering  judgment  upon  the  ver- 
dict. See,  also,  2  Peters'  Cond.  R.  and  note  at  the  end  of  the 
case. 

Pope  V.  Lewis^  4  Ala.  487,  was  a  qxd  tarn,  when  brought, 
to  recover  a  penalty  to  which  the  defendant  was  subjected 
under  a  statute  then  in  force.  Before  the  trial  the  statute  was 
repealed;  Held^  that  no  judgment  could  be  given  under  the 
statute  after  its  repeal.  The  effect  of  an  absolute  repeal  is 
to  put  an  end  to  the  Act  there  repealed,  as  to  all  penalties 
and  forfeitures  created  by  it  and  not  ascertained  by  judgment, 
as  completely  as  if  it  had  never  existed. 

Saterlee  v.  Mathewson,  2  Peters,  380,  was  an  action  of 
ejectment,  in  which  the  plaintiff  recovered,  on  the  ground  that 
the  defendant  was  his  tenant.  Upon  writ  of  error  from  the 
judgment,  the  Supreme  Court  of  Pennsylvania  held  that  the 
facts  in  the  case  did  not  constitute  the  relation  of  landlord 
and  tenant,  reversed  the  judgment  and  awarded  a  venire  de 
novo.  Before  it  came  on  again  for  trial,  the  legislature  passed 
an  Act  declaring  that  such  facts  should  constitute  said  re- 
lation: Heldy  that  the  Act  was  constitutional  and  governed 
this  case. 

In  Jackson  v.  Lamphire,  3  Peters,  280:  "It  is  within  the 
undoubted  power  of  State  legislatures  to  pass  recording  Acts, 
by  which  the  elder  grantor  shall  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  within  the  limited  time;  and 
the  power  is  the  same  whether  the  deed  is  dated  before  or 
after  the  passage  of  the  recording  Act."  ^MDases  may  occur 
where  the  provisions  of  a  law  on  those  subjects  may  be  so 
unreasonable  as  to  amount  to  a  denial  of  aright,  and  call  for 
the  interposition  of  a  Court.  See,  also.  Green  v.  Biddle,  6 
Peters'  Cond.  R.;  Varick  v.  BriggSy  6  Paige;  Butter  v.  Pal- 
merj  1  Hill. 

In  Watson  v.  Mercer^  8  Peters,  108.     Husband  and  wife. 
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conveyed  certain  lands  in  Pennsylvania  belonging  to  the  wife. 
The  deed  was  not  so  acknowledged  as  to  give  it  effect  under 
the  laws  of  that  State.  After  the  death  of  the  wife,  her  heirs 
recovered  the  lands,  in  an  action  -of  ejectment  against  the 
grantee.  .  The  legislature  then  passed  an  Act  to  cure  all  de- 
fective acknowledgments  of  the  kind,  and  declaring  that  they 
should  have  the  same  cflScacy  as  if  they  had  been  (Originally 
in  proper  form^.  In  an  action  brought  after  the  passage  of 
this  Act  for  the  same  land,  by  the  grantee  against  the  heirs, 
it  was  held  that  the  Act  was  constitutional  and  rendered  the 
deed  valid,  and  that  the  griantee  was  entitled  to  recover. 

In  Lewis  v.  Foster j  1  New  Hamp.  judgment  was  re- 
covered for  a  penalty  under  an  Act  of  1796.  After  judgment 
this  Act  was  repealed.  Upon  review  of  the  case,  held,  that 
the  repeal  took  away  the  plaintiff's  right  ofx  action. 

In  Butler  v.  Palmer,  1  Hill,  certain  lands  were*soId  by  the 
Master  in  Chancery.  At  the  time  of  sale,  Morehouse  had  a 
right  to  redeem  the  land  within  fifteen  months,  under  an  Act 
of  the  legislature.  The  Act  was  afterward;;,  within  the  fifteen 
months,  repealed.  After  the  repeal,  but  before  the  expira- 
tion of  the  fifteen  months,  Morehouse  applied  to  redeem,  and 
did  every  thing  required  by  the  Act -in  force  at  the  time  of 
sale:  Held,  that  the  repealing  Act  was  constitutional,  and 
that  it  took  away  the  right  of  redemption.  It  was  laid  down 
as  a  general  rule,  that  when  a  statute  is  repealed,  it  must  be 
considered  the  same  as  if  it  had  never  existed;  except  Vfiiti 
reference  to  such  parts  as  are  saved  by  the  repealing  statute. 

But  for  the  inclination  there  is  to  sustain  every  pretence 
of  claim  under  a  tax  title,  I  should  consider  it  a  work  of  su- 
pererogation to  cite  authorities  upon  a  point  so  clear  upon 
principle.  .It  is  a  principle  of  universal  law,  applicable  to 
every  species  of  agency,  whether  created  by  statute  or  by 
individuals,  that  the  principal  may  at  any  time  revoke  the 
authority  of  the  agent,  and  that  after  an  unconditional  revo- 
cation the  agent  has  no  authority  to  do  a  single  act  for  the 
principal,  not  even  in  completing  transactions  commenced 
by  him  whilst  his  authority  existed.  What  he  did  in  pursuance 
of  his  authority,  whilst  it  continued,  is  binding  upon  his  prin- 

voL.  IV.  33 
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cipaly  and  he,  and  not  his  agent,  is  bound  to' consummate  all 
inchoate  rights  acquired  by  any  person  through  the  acts  of 
the  agent.  A  contrary  doctrine,  whether  applicable  to  offi- 
cers or  private  attorneys,  would  be  monstrous  in  its  conse- 
quences. 

0.  H.  Browningj  for  the  appellees. 

I  propose  to  examine  a  single  question.  Was  that  part  of 
the  fourth^section  of  thelaw  of  1827,  which  entitled  purchas- 
ers of  lands  at  tax  sales  to  receive  deeds  from  the  Auditor, 
repealed  by  the  law  of  1833? 

The  revenue  law  of  1827  conferred  upon  the  Auditor  of 
Public  Accounts  power  and  authority,  to  niake  deeds  to  the 
purchasers  of  lands  at  tax  sales,  and  prescribed  the  form  of 
the  deed. 

Has  that  power  been  taken  away,  or  does  it  still  exist, 
and  may  it  yet  be  exercised  by  the  Auditor  in  oases  where 
lands  were  lawfully  sold  by  him  for  taxes,  and  deeds  not 
yet  executed  by  him  to  the  purchaser? 

The  solution  of  this  question  depends  upon  the  construc- 
tion which  the  Court  may  give  to  the  revenue  law  of  1833. 

It  is  contended  on  the  one  hand,  that  the  Act  of  1833 
stript  the  Auditor  of  the  power,  whicfh  he  before  possessed 
to  make  deeds  to  purchasers,  and  that  all  deeds  exeduted  by 
him  since  that  time,  are  null  and  void. 
'  On  the  other  hand  it  is  insisted,  that  the  Act  of  1883  was 
not  intended  to,  and  has  not  in  fact,  at  all  affected  the  au- 
thority of  the  Auditor  to  execute  deeds  for  lands  before  that 
time  sold  by  him  for  taxes,  but  that  he  now  has  the  same 
right  by  law,  to  make  deeds  to  ^ch  purchasers  that  he  had 
before  the  passage  of  the  Act  of  1833. 

1.  In  the  construction  of  one  part  of  the  statute,  every 
other  part  ought  to  be  taken  into  consideration.  6  Bac.  Abr. 
380.  And  if  there  be  two  affirmative  statutes  upon  the  same 
subject,  the  one  does  not  repeal  the  other,  if  both  may  con- 
sist together,  and  we  ought  to  seek  for  such  a  construction 
ras  will  reconcile  them  together.     Warder  v.  ^^rrellp  2  Wash. 

Va.  R.  296. 
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'  ^he  provision;  of  any  statute  ought  to  receive  such  rea- 
sonable construction,  if  the  words  and  subject  matter  will 
admit  of  it,  as  that  the  existing  rights  of  the  public,  or  of  in- 
dividuals be  not  infringed.  6  Bac.  Abr.  391.  And  if  the 
literal  expressions  of  the  law  would  lead  to  aUsurd,  unjust,  or 
inconvenient  consequences,  such  a  construction  should  be  < 
given  as  to  avoid  s<9ch  consequences,  if,  from  the  whole  pur- 
view of  the  law,  and  giving  effect  to  the  words  used,  it  inay 
fairly  be  done.    6  Bac.  Abr.  380, 382. 

.Apply  these  principles  to  the  case  under  consideration. 
The  laws  of  1827  and  1833  are  both  affirmative  statutes 
ppon  the  same  subject,  and,  so  ftir  as  we  insist  they  are  still 
in  force,  perfectly  consistent  with  each  other;  and  may  both, 
00  far  as  contended  for,  have  full  effect  and  operation  given 
to  them  without  any  sort  of  incongruity  or  conflict. 

At  the  time  of  the  passage  of  the  Act  of  1833,  there  were 
hundreds  of  inditiduals  who  had  existing  rights,  under  the 
law  of  1827,  to  receive  from  the  Auditor,  deeds  for  lands 
before  that  time  purchased  by  them  at  the  tax  sales.  The 
construction  for  wh^^  we  contend,  preserves  these  rights 
unimpaired,  and  enforces  them,  without  in  the  slightest  de- 
gree interfering  with,  or  impeding  the  full,  perfect  «md  entire 
operation  of  the  law  of  1833;  whilst  the  opposite  construc- 
tion not  only  infringes,  but  absolutely  extinguishes  and  de- 
stroys them. 

After  purchases  have  been  made,  and  money  paid  under 
the  existing  laws  of  the  State,  with  the  guaranty  which  those 
laws  gave,  that  deeds  should  be  executed  as  evidence  of 
such  purchases,  would  it  not  be  both  absurd  and  unjust  to 
adopt  such  a  construction  of  the  law  as  would  enable  the 
State  to  retain  the  money,  whilst  at  the  same  time  she  wrest- 
ed from  the  purchaser  the  benefit  of  his  purchase?  And 
would  it  not  be  as  unjust  to  the  character  and  good  faith  of 
the  State,  as  to  the  injured  citizen?  Yet  it  is  insisted  that 
such  a  construction-must  be  made;  and  this  without  any 
Itnown,  or  assignable  reason  on  the  part  of  the  legislature, 
for  the  enactment  of  such  law,  other  than  the  mere  wan- 
tonness of  power. 

If,  from  a  view  of  the  whole  law,  or  from  other  eases  in 
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pari  materia^  the  evident  intention  is  difTerent  from  the  lit- 
eral import  of  the  terms  employed  to  express  it  in  a  particu- 
lar part  of  the  law,  that  intention  should  prevail,  for  that,  in 
fact, -is  the  will  of  the  legislature.  6  Bac.  .Abr.  380.  When- 
ever the  intention  of  the  makers  of  a  statute  can  be  discov- 
ered, it  ought  to  b^  followed  with  reason  and  discretion  in 
the  construction  of  the  statute,  althou^  such  construction 
seem  contrary  to  the  letter  of  the  statute.  6  Bac.  Abr.  384. 
And  that  a  law  is  the  best  expositor  of  itself;  that  every  part 
of  an  Act  is  to  be  taken  into  view  for  the  purpose  of  discov- 
ering the  mind  of  the  legislature;  and  that  the  details  of  one 
part  may  contain  regulations  restricting  the  extent  of  gene- 
ral expressions  used  in  another  part  of  the  same  Act;  are 
vamong  those  plain  rules  laid  down  by  common  sense  for  the 
exposition  of  statutes,  which  have  been  uniformly  acknowl- 
cdged,     Pennington  v.  Coxe,  1  Peters'  Cond.  R.  346. 

Now,  let  this  law  of  1833  become  its  own  expositor. 
What  was  the  object  of  the  law,  and  what  the  purpose  and 
intention  of  the  legislature  in  its  enactment?  Before  1833, 
the  lands  of  non-resident  delinquent  tax  payers  were  adver- 
tised by  the  Auditor,  and  sold  by  the  Auditor  at  the  Seat  of 
Government,  and  the  only  object  of  this  law  was,  to  transfer 
the  sales  from  the  Seat  of  Government,  to  the  county  seats  of 
the  counties  where  the  land  lay,  and  to  substitute  the  county 
clerks  for  the  Auditor  in  making  the  sales.  To  accomplish 
this,  some  new  provisions  of  law  were  necessary,  and  some 
parts  of  the  existing  law  were  to  be  repealed;  and  after  the 
power  to  make  sales  had  been  transferred  to  the  clerks,  and 
all  proper  provision  made  for  their  guidance,  four  sections 
of  the  old  law  were  repealed.  What  were  these  sections, 
and  why  were  they  repealed? 

The  third  section,  which  is  the  first  in  order  of  those  re- 
pealed, required  the  Auditor  to  make  out  from  his  books  the 
non-resident  delinquent  land  list,  and  advertise  the  same  for 
sale.  This  duty  was  devolved  upon  the  county  clerks  of  the 
several  counties  by  the  law  of  1833,  and  the  third  section 
of  the  law  of  1827,  being  inconsistent  with  it,  was  therefore 
repealed. 

The  fourth  section 'required  th^  Auditor,  on  the  first  Mon- 


DigitizedbyCiOOQlC" 


DECEMBER  TERM  1847.  261 

Bruce  v.  Schuyler  et  oi. 

day  in  January,  to  proceed  to  sell,  at  the  State  House  at  the 
Seat  of  Government,  the  lands  so  advertised.  This  section 
also  contained  the  form  of  the  deed  to  be  given  by  the  Au<- 
ditor  to  purchasers.  By  the  law  of  1833;  the  sales  were 
required  to  be  made  by  the  county  clerks,  assisted -by  the 
sheriffs,  and  so  much  of  the  fourth  section  of  the  law  of  1827 
as  required  the  same  duty  to  be  performed  by  the  Auditor, 
was  within  the  purview  of  the  new  law,  and,  therefore,  it 
was  repealed,  so  far  as  related  to  the  sales,  but  I  trust  to 
show  no  farther. 

The  fifth  section  contained  the  provisions  fot  redeeming 
lands  which  had  been  sold.  A  new  mode  of  redemption  was 
provided,  and,  therefore,  it  was  repealed. 

Tlie  twenty  seventh  section  related  to  lands  struck  off  to 
the  State,  and  directed  the  disposition  to  be  made  of  them. 
,  By  the  provisions  of  the  new  law,  new  regulations  were  in- 
troduced upon  this  subject,  and,  therefore,  the  twenty  sev- 
enth section  was  repealed.  But  in  all  this,  nothing  can  be 
found  indicating  an  intention  on  the  part  of  the  legislature  to 
t^ke  from  the  Auditor  the  power  to  make  deeds  for  lands 
which  had,  before  that  time,  been  sold  by  him  in  conformity 
with  existing  laws. 

The  language  of  the  repealing  clause  is:  ^'The  third,  fourth, 
fifth,  and  twenty  seventh  sections,  and  all  other  Acts,  and 
parts  of  Acts,  within  the  purview  of  this  Act,  shall  be^  and 
are  hereby  repealed."  And  we  contend  that  the  manifest  in- 
tention, and  only  intention  of' the  legislature  was,  to  repeal 
so  much,  and  no  more,  of  the  enumerated  sections,  and  of  all 
other,  parts  of  the  law,  as  came  within  the  purview  of  the 
new  Act.  The  reasons  for  the  repeal  of  these  sections  have 
already  been  exhibited,  but  none  of  those  reasons  apply  to 
the  form  of  the  deed,  or  to  the  power  of  the  Auditor  to  exe- 
cute deeds  for  past  sales;  for  neither  the  one,  nor  the  other 
was  in  conflict  with  the  newlaw,  nor  within  the  purview  of 
any  of  its  provisions. 

The  provision  of  an  Act  repealing  all  Acts,  or  parts  of 
Acts,  coming  within  its  purview,  should  be  understood  as 
repealing  all  Acts  in  relation  to  all  cases  which  are  provided 
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for  by  the  repealing  Act;  and  that  the  provisions  of  no  Act 
are  thereby  repealed  in  relation  to  cases  not  provided  for  by 
it.  Payne  v.  Conner  Sr  MojnSy  3  Bibb,  181.  And  the  lit- 
eral interpretation  of  an  Act  is  not,  certainly,  in  all  cases, 
the  interpretation  which  either  reason  or  law  requires  to  be 
given  to  it;  for  it  is  not  the  words  of  an  Act,  but  the  will  of 
the  legislature,  which  constitutes  the  law;  and  although 
words  are  the  most  commpn,  they  are  not  the  only  signs  of 
the  legislative  will.  The  context,  the  subject  matter,  th^ 
effects  and  consequences,  and  the  reason  and  spirit  of  the 
law,  are  often  called  in  to  aid  in  ascertaining  the  intention 
of  the  legislature.  No  language  is  indeed  so  perfect,  as  to 
afford  words  to  express  every  idea,  upon  all  subjects,  with 
perspicuity  and  precision;  and  even  when  words  are  not 
wanting,  those  that  are  most  happily  adapted  to  the  purpose 
in  view,  do  not  always  occur  to  the  mind  of  the  legislature. 
Hence  it  is,  that  words  are  employed  which  sometimes  go 
beyond  the  legislative  will,  and  sometimes  fall  short  of  ii. 
Mason  v.  Rogers^  4  Litt.  377. 

We  have  endeavored  to  show  that  the  subject  matter,  the 
effects  and  consequences,  and  the  spirit  and  reason  of  the 
law,  are  all  in  favor  of  upholding  the  power  of  the  Auditor 
to  execute  deeds  for  lands  sold  by  him  anterior,  to  the  pas- 
sage of  the  Act  of  1833,  and  we  are  fortified  in  this  position 
by  the  examination  of  one  other  section  of  the  law,  in  addi- 
tion to  those  which  have  already  been  commented  upom 

When  the  sales  had  been  transferred  from  the  Seat  of  Gov- 
ernment to  the  county  seats,  and  when  the  clerks  had  been 
substituted  as  the  officers  to  make  the  sales,  instead  of  the 
Auditor,  it  became  necessary  to  clothe  them  with  power  to 
execute  deeds  to  purchasers. 

This  is  done  by  the  sixth  section,  which  provides,  among 
other  things,  that  the  clerks  shall  execute  deeds  of  convey- 
ance to  all  persons  who  become  purchasers  of  land,  at  the  sales 
made  by  them,  "which  deed  shall  be  as  near  as  practicable, 
after  the  form,  as  is  now  required  to  be  given  by  the  Auditor 
in  similar  cases;"  showing  as  cleariy  as  language  can  show  it, 
that  at  the  very  moment  of  passing  the  Act  of  1833,  they 
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reooffnized  the  power  of  the  Auditor,  as  existing  in  full  force, 
and  unimpaired  by  that  Act,  to  execute  deeds  under,  and  in 
C(Miformity  with  the  law  of  1827. 

IL  But  we  wish  to  place  this  question  upon  another 
ground,  which  we  conceive  to  be  invulnerable — the  cotem- 
poraneous  construction  of  the  Act,  the  long  acquiescence  of 
the  entire  community  in  that  construction,  and  the  uniform 
practice  of  the  government  under  it. 

A  long  established  construction  of  a  statute,  by  the  offi- 
cers to  whom  its  execution  is  entrusted,  ought  to  have  the 
force  of  a  judicial  determination.  Such,  has  always  been 
the  deference  paid  by  Courts  to  such  an  exposition  of  stat- 
ute or  constitutional  law.  Boy  den  v/Brookliney^  Verm. 
286;  Schoffy.  Bloomfieldj  lb.  478. 

*  A  contemporaneous  is  generally  the  best  construction  of 
a  statute.  It  gives  the  sense  of  a  community,  of«  the  terms 
made  use  of  by  a  legislature.  If  there  is  ambiguity  in  the 
language,  the  understanding  and  application  of  it,  when  the 
statute  first  comes  into  operation,  sanctioned  by  long  acqui- 
escence on  the  part  of  the  legislature,  and  judicial  tribunals 
is  the  strongest  evidence  that  it  has  been  rightly  explained 
in  practice.  A  construction  under  such  circumstances  be- 
comes established  law.  Packard  v.  Richardson^  17  Mass. 
143;  Sogers  v.  Ooodwiny  2  do.  477. 

In  the  case  of  Stuart  v.  Laird^  1  Cond.  317,  a  question 
arose  as  to  the  right  and  power  of  the  Judges  of  the  Su- 
preme Court,  to  discharge  the  duties  of  Circuit  Judges.  In 
disposing  of  the  case,  the  Court  say:  "To  this  objection,  whibh 
is  of  recent  date,  it  is  sufficient  to  observe,  that  practice  and 
acquiescence  under  it  for  a  period  of  several  years,  afford  an 
irresistible  answer,  and  have  indeed,  fixed  the  construction. 
It  is  a  contemporary  interpretation  of  the  most  forcible  na- 
ture. This  practical  exposition,  is  too  strong  and  obstinate, 
to  be  shaken  or  controlled.'' 

In  Ohio  a  question  arose,  as  to  whether  a  deed  was  prop- 
erly authenticated,  and  whether  the  certificate  of  authenti- 
cation was  in  conformity  td  the  provisions  of  the  law  exist- 
ing at  the  date  of  the  authentication.    The  Court  say:  "It  is 
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now  too  late  to  require  a  strict  adherence  to  the  la^.  A -dif- 
ferent practice  has  prevailed  since  the  first  establishment  of 
the  Territorial  Government,  which  cannot  be  corrected 
without  ixicaulable  mischief,  and  if  it  had  been  the  opinion  of 
the  Court,  when  they  were  considering  and  deciding  this 
case,  that  the  words  of  the  statute  ought  to  be  literally  cop- 
ied, and  that  such  should  have  been  the  course  from  the  be- 
ginning, they*would  haye  resorted  the  maxim  communis 
error  facU  jus,  rather  than  encounter  the  consequences  of 
shaking  the  title  to  an  indefinite  portion  of  the  State.  No 
law  can  require  the  correction  of  an  error  in  its  construc- 
tion, which  has  long  existed,  and  has  been  generally  acquies- 
ced in.  Lor^  Coke  says,  not  even  magna  charta.  Brown 
V.  Farran,  3  Ham.  157. 

Fourteen  years,  wanting  a  few  weeks,  have  now  elapsed 
sii^ce  the  {passage  of  the  Act  of  1833,  which  contains  the  re-  ^ 
pealing  clause.  Throughout  all  this,  period,  the  Auditor  has 
continued  to  execute  deeds,  in  conformity  with  the  law  of 
1827,  -to  purchasers  under  that  law;  and  the  entire  commu- 
nity, without  once  questioning  his  power,  has  acquiesced  in 
his  acts.  The  legislatures,  year  after  year,  have  been  silent 
spectators  of  his  exercise  of  this  authority,  without  interpo- 
sing an  objection.  Time  and  again,  these  deeds  have  been 
before  the  Circuit  Courts,  and  from  thence  to  the  Court  of 
last  resort,  and  adjudicated  upon  in  cases  involving  immense 
e^ate,  with  lawyers  of  distinguished  ability,  and  of  fixed, 
unwavering,  unconquerable  hostility  to  tax  titles,  combatting 
their  validity,  and  in  all  this  time,  with  every  possible  incen- 
tive to  a  severe  scrutiny  of  the  law,  it  has  never  once  been 
urged  that  the  Auditor,  in  issuing  those  deeds,  had  trans- 
cended his  authority,  or  that  the  law  under  which  he  acted, 
no  longer  had  an  existence.  The  objection  is  now  brought 
forward  for  the  first  time.  We  ask,  then,  after  this  long  and 
continual  exercise  of  the  power  by  the  officer  whose  duty  it 
,  was  to  execute  the  law;  and  after  an  acquiescence  in  his 
acts  by  every  department  of  the  Government,  by  the  entire 
community,  by  the  bench  and  the  bar,  for  the  period  of  four- 
teen years,  without  a  doubt  as  to  the  existence  of  the  pow- 
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er  ever  having  been  suggested,  whether  we  are  not  entitled 
to  demand  that  this  contemporaneous  construction,  thus 
fianctioned,  shall  have  the  force  qf  a  judicial  determination, 
and  whether  the  question  shall  not  be  considered  as  no  lon- 
ger open  to  diseussion. 

The  Opinion  of  the  Court  was  delivered  by 

Wilson,  C.  J.*  This  was  an  diciion  of  ejectment^  and  upon 
the  trial  of  the  case  in  the  Court  below,  the  counsel  made 
an  agreement  by  which  two  questions  were  made  for  the  de- 
cision of  the  Court,  the  adjudication  upon  which  was  to  set- 
tle the  case. 

The  first  question  was  as  to  the  legality  and  sufficiency  of 
the  deed  offered  in  evidence,  and  relied  upon  by  the  plaintiff 
to  prove  title  in  him  to  the  land  sued  for.  This  was  an  Aud- 
itor's deed  of  land  sold  by  him  for  taxes,  under  the  revenue 
laws  of  1827  and  1829.  Tlie  sale  in-this  case  w^^  made  bai* 
fore,  but  the  deed  was  not  executed  until  after  the  revenue 
law  of  1833  was  passed  and  took  effect. 

The  second  question  for  the  decision  of  the  Court  was, 
whether  the  possession  of  the  land  in  controversy  and  pay- 
ment of  taxes  as  required  by  law  by  the  defendant,  for  seven 
years  previous  to  the  commencement  of  this  action,  consti- 
tuted a  bar  to  the  title  of  the  plaintiff.  The  defendant's 
possession  Commenced  seven  years  before  this  action  was 
instituted,  but  the  limitation  law  had  not  been  in  operation 
seven  years  prior  to  that  period.     < 

Upon  this  agreement  the  Court  decided  that  the  Auditor's 
deed  was  evidence  of  title  in  the  plaintiff;  and  second,  that 
his  title  was  not  barred  by  the  Statute  of  (iimitations.  To 
these  decisions  the  defendant,  by  his  counsel,  excepted, 
and  assigns  for  error,  Jirst,  that  the  Court  erred  in  render- 
ixt^  judgment  for  the  plaintiff;  and  second^  that  the  Court 


•The  cases  of  Bruce  v.  Sdwiyler,  Bruen  v.  Graves ,  and  Bean  v.  McNwtt,  were 

argued  together  and  decided  at  the  December  term  1846^  but  the  Opinioni  were 

not  filed  until  the  present  term.    There  was  a  vacancy  upon  the  Bench  at  the 

time  of  the  argument,  occasioned  by  the  resignation  of  the  Hon.  Walter  B.  Scates. 
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erred  in  deciding  that  the  plaintiff's  right  of  recovery  was 
not  barred  by  the  Statute  of  Limitations. 

The  first  position  assumed  by  the  counsel  for  the  appellant 
in  the  argument  of  this  case  is,  that  the  revenue  law  of  1827, 
under  which  the  land  in  controversy  was  sold  and  conveyed 
by  the  Auditor,  for  the  tax  due  thereon,  was  unconstitutional^ 
Jirsi,  because  it  infringes  the  twentieth  section  of  the  eighth 
article,  the  eighth  section  of  the  eighth  article  and  the  first  sec- 
tion of  the  fourth  article  of  the  Constitution;  and  second^ 
because  it  infringes  the  Ordinance. 

This  is,  undoubtedly,  a  grave  and  important  question^  and 
had  the  revenue  law  been  one  of  recent  date,  and  were  tliere 
no  adjudications  upon  its  constitutionality,  we  njight  pause  in 
affirming  the  legality  of  all  its  provisions.  But  it  does  not 
present  itself  in  this  attitude.  The  length  of  time  this  law 
has  been  in  operation, (for  all  the  provisions  objected  to  are 
nearly  as  old  as  the  Constitution  itself,)  the^cotemporaneous 
construction  it  received,  and  the  acquiesence  therein,  and  also 
the  adjudications  of  this  Court  in  accordance  with  that  con- 
struction and  acquiesence,  and  in  confirmation  of  its  consti- 
tutionality, must,  we  think,  be  regarded  as  having  settled 
the  constitutionality  of  the  law,  with  reference  to  both  the 
Constitution  and  the  Ordinance. 

That  the  Court  cannot  regard  the  question  raise4  by  the 
counsel  in  relation  to  the  opposition  of  the  revenue  law  to 
the  Constitution  or  the  Ordinance,  as  proper  for  re-adjudi* 
cation  upon  its  merits,  will  be  manifest  upon  a  slight  notice 
of  the  character  of  the  cotemporaneous' and  judicial  construc- 
tion which  this  law  has  received. 

All  the  provisions  of  the  revenue  law  that  are  complained 
of,  and  that  can  be  regarded  as  at  all  of  a  questionable  char- 
acter, are  coeval,  with  the  earliest  legislation,  under  the  Con- 
stitution, and  their  enactment  was  participated  in  by  a  num- 
ber of  the  framers  of  that  instrument.  They  continued  in 
uninterrupted  operation  until  the  question  of  its  constitution- 
ality was  brought  before  the  Supreme  Court  in  the  case  of 
Rhinehart  v.  Schuyler y  in  1843,  (2  Gilm.  473,)  and  by  it 
sustained.    Prior  to  this  time,  this  law  had  received  the  un- 
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equivocal  sanction  of  the  legislatdre,  by  revisions  and  modi- 
fications of  its  details  on  numerous  occasions,  and  that  of  the 
Courts,  by  adjudications  upon  questions  growing  out  of  its. 
operation^  and  upon  titles  acquired  under  it.  (n  short,  it  has 
^been  either  directly  sanctioned  or  acquiesced  in  by  all  the 
departments  of  Government,  and  by  its  o£Scers,  with  the 
concurrence  of  the  entire  community,  without  a  doubt  or 
question,  for  about  twenty  years.  Such  a  cotempdraneous 
construction  of  a  statute,  or  constitutional  law,  thus  approved 
and  sanctioned,  has  always  been  regarded^y  the  Courts  as 
equivalent  to  a  positive  law. 

In  the  case  of  BoyUer  v.  BrSkliuy  and  Goff  v.  Bloomfieldf 
the  Court  decided  that  a  long  established  construction  of  a 
statute  by  the  officers  to  whom  its  execution  is  entrusted, 
ought  to  have  the  force  of  a  judicial  determination.  8  Verm. 
286,478. 

It  has  also  been  decided  that  a  cotemporaneous  is  generally' 
the  best  construction  of  a  law*  It  gives  the  sense  of  a  com- 
munity of  the  terms  made  use  of  by  the  legislature.  17  Mass. 
143;  2  do.  477.  And  after  the  Judges  of  the  Supreme  Court 
of  the  United  States  had  held  Circuit  Courts  for  little  mote 
than  half  the  period  that  this  law  has  been  acquiesced  in, 
under  a  law  of  Congress,  they  unanimously,  I  believe,  deter- 
mined that  it  was  too  late  to  inquire  into  the  constitutionality 
of  the  laW;  that  practice  and  a'cquiesence  under  it  for  such 
a  length  of  time  had  fixed  its  construction. 

The  present  is  a  stronger  case  of  cotemporaneous  con- 1 
^truction  than  any  of  thesp,  and  one  fully  justifying  a  resort 
to  the  maxim  of  communis  error  facii  jus.  But  we  are  not 
under  the  necessity  of  relying  upon  general  principles,  or 
the  analogy  of  adjudged  cases,  to  sustain  the  constitutionality 
of  the  revenue  law.  It  has  received  a  judicial  affirmation  of 
the  highest  character  of  which  it  is  capable.  The  case  of 
Rhinehart  v.  Schuyler  was  brought  before  this  Court  for  the 
purpose  of  settling  this  question.  It  was  argued  before  the 
Court  under  its  old  organization,  and  again  re-argued  before 
it  as  at  present  organized,  by  eminent  counsel,  and  with  great 
ability,  and  after  mature  deliberation  the  Court,  on  both  oc- 
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casion9>  affirmed  the  coastitutionality  of  the  law.  ,  We  repeat, 
therefore,  that  the  repeated  ratification  of  the  constitutionality 
of  the  law  by  the  several  departments  of  the  Government; 
the  long  practice  underitby  its  officers,  with  the  acquiesence 
and  approval  of  the  entire  conimunity,  followed  up  as  it  has 
been  by  a  solemn  adjudication  of  the  Supreme  Court,  cor- 
responding with  the  sense  and  approbation  of  the  Govern- 
ment and  people  thus  indicated,  must  be  regarded  as  having 
definitely  settled  this  question.  From  these  considerations, 
we  are  disposed  to  adhere  to  the  law  as  already  settled,  even 
though  we  might  regard  some  of  its  provisions  of  a  doubtful 
character,  if  recently  enscteu.  But  among  the  most  valuable 
attributes  of  a  written  Constitution,  are  certainty  and  uni- 
formity; without  these,  it  can  afford  neither  confidence  nor 
.  security.  It  will  change  with  the  individual  opinions  of  the 
Judges,  as  they  may  succeed  each  other  on  the  bench.  The 
prior  decisions  will  furnish  no  guide  for  the  future,  an^  all 
will  be  uncertainty  and  doubt. 

Much  has  been  said  here  and  elsewhere  against  the  policy 
of  the  revenue  law,  particularly  as  to  the  manner  of  valuing, 
classing,  and  selling  land  liable  to  taxation.  It  may  not  be 
improper,  therefore,  to  remark,  that  if  any  apology  was  ne- 
cessary for  the  manner  of  assessing  land,  as  prescribed  by  the 
law,  it  may  be  found  in  the  situation  of  the  country  at  the 
time  it  was  adopted.  A  large  portion  of  it  was  uninhabited, 
except  by  the  aborigines,  which  precluded  the  {)ossibility  of 
valuation  by  actual  entry  upon  and  inspection  of  the  land  by 
individuals.  A  classification  and  a  corresponding  valuation 
of  the  land,  therefore,  was  the  only  mode  that  could  be  adopted 
by  the  legislature  to  raise  a.revenu€  for  the  support  of  gov- 
ernment. This  system  was  uniform  and  bore  alike  upon  resi- 
dents and  non-residents,  and  the  same  may  be  said  with  respect 
to  every  part  of  it.  A  summary  method  of  proceeding  for 
the  purpose  of  collecting  its  revenue  is  a  practice  common 
to  all  governments,  and  is  forced  upon  them  by  the  natural 
principle  of  self  preservation;  for  without  revenue  no  govern- 
ment can  continue  to  exist,  and  a  resort  to  prompt  and 
stringent  means  is  generally  found  necessary  to  insure  its 
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collection.  The  protection  of  the  person  and  property  of  the 
citizen,  and  also  the  property  of  the  non-resident,  imposes 
upon  each  of  them  as  high  an  obligation  to  contribute  their 
pecuniary  assessment  for  its  support,  as  it  does  upon  the 
citizen  to  defend  it  with  his  arms,  and  when  this  duty  is  not 
voluntarily  performed  it  ought  to  be  enforced  by  the  law; 
and  when  a  resort  to  a  sale  of  land  for  the  purpose  of  collect* 
ing  the  tax  due  thereon,  is  forced  upon  the  government,  it 
would  seem  to  be.  the  interest  of  the  owner  of  the  land,  as 
well  as  the  government,  to  inspire  confidence  in  titles  thus 
acquired,  to  make  it  sell  for  the  best  price.  It  is  the  want 
of  confidence  in  these  tides  that  contributes  so  largely  to  the 
sacrifice  often  incurred  by  individuals,  as  to  have  occasioned 
the  remark  in  a  spirit  of  condemnation,  that  on  these  occa- 
sions acres  are  sold  for  cents.  This  is  doubtless  often  tri^e, 
and  will  continue  to  be  so,  so  long  as  there  exists  a  want  of 
confidence  in  titles  to  land  sold  for  taxes.  While,  therefore, 
the  Court  should  subject  the  acts  of  ofiicers  under  this  law 
to  a  severe  scrutiny,  they  should  not,  because  of  the  supposed 
hardship,  seek  for  pretexts  to  set  aside  sales  under  it.  H  is 
doubtless  the  duty  of  the  Government  to  adopt  such  a  system 
as  will  be  best  calculated  to  give  notice  to  the  land  owner  when 
the  tax  thereon  is  due  and  must  be  paid,  and  after  a  sale  for 
taxes  the  same  policy  should  be  adopted  to  notify  him  that  the 
land  has  been  sold,  and  also  of  the  time  within  which  it  may  be 
redeemed.  And  if  this  law  is  fairly  complied  with,  neither 
the  law  that  requires  the  sales,  the  Courts  that  adjudicate 
upon  it  agreeably  to  its  spirit,  and  in  a'ccordance  with  the 
rules  of  interpretation  applicable  to  the  subject,  should  be 
held  responsible  for  the  consequences  resulting  from  negli- 
gence or  wilful  omission  of  duty  on  the  part  of  tax  payers. 

The  next  ground  assumed  by  the  counsel  for  the  defendant, 
is,  that  the  deed  of  the  Auditor  relied  upon  by  the  plaintiflf, 
to  prove  title  in  him  to  the  land  in  controversy,  was  not  suf- 
ficient for  that  purpose,  upon  the  assumption,  that  the  law 
authorising  the  Auditor  to  make  deeds  to  land  sold  for  taxes, 
was  repealed  before  this  one  was  made,  which  consequently 
rendered  it  void.     This  is  a  question  of  considerable  magni- 
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tude,  oix  account  of  the  great  number  of  titles  said  to  be  de- 
pending upon  its  determination  if  for  no  other  reason,  but  it 
is  not  without  considerable  interest,  independent  of  this  fact. 

The  record  shows  that  the  sale  of  the  land  in  controversy, 
was  made  on  the  12th  day  of  January,  1833,  and  the  deed 
therefor  executed  on  the  8th  day  of  November,  1833.  At 
the  time  the  sale  was^made,  it  is  admitted  that  the  statute 
authorized  the  Auditor  to  execute  deeds  to  land  sold  by  him 
for  taxes;  but  before  this  deed  was  made,  several  sections  of 
this  statute  were  repealed,  and  to  ascertain  whether  the 
authority  of  the  Auditor  to  make  deeds  in  pursuance  of  sales 
m^de  by  him  prior  to  the  repeal  of  these  sections,  was  there- 
by taken  from  him,  it  will  be  necessary  to  notioe  the  several 
provisions  of  the  statute  under  which  the  sale  was  made,  and 
also  those  of  the  repealing  statute. 

Up  to  1827,  the  legislature  had  repeatedly  changed  the 
mode  of  selling  the  land  of  delinquent  taxpayers;  sometimes 
requiring  the  sale  to  be  made  at  the  Seat  of  Government,  by- 
the  Auditor,  at  another  time  by  the  sheriffs  and  clerks,  in 
the*respective  counties  in  which  the  land  lay;  and  according 
to  some  of  the  statutes  upon  this  subject,  the  authority*  of 
the  officer  selling,  to  convey,  by  deed  to  the  purchaser,  could 
only  be  inferred  from  his  authority  to  sell.  The  Act  of  1827 
required  the  delinquent  lands  to  be  sold  at  the  Seat  of  Gov- 
ernment. The  Act  of  1829  declared  the  effect  of  the  Au- 
ditors' deed,  and  otherwise  modified  the  revenue  law  of  1827. 
In  1833,  the  legislature  again  revised  the  revenue  law,  and 
required  the  sheriffs  and  clerks  to  sell  delinquent  lands 
in  their  respective  counties,  in  pkce  of  selling  them  at  the 
Seat  of  Government  by  the  Auditor  as  heretofore,  and  in 
order  td  effect  this  change,  they  repealed  the  3d,  4th,  5thy 
and  27th  sections  of  the  Act  of  1827,  ^^and  all  other  sections 
of  this  law,  and  all  other  Acts  and  parts  of  Acts,  coming 
within  said  Act  of  1833." 

These  repealed  sections  of  the  Act  of  1827  related  to  the 
effect  of  the  deed  to  be  given,  the  redemption  of  land  sold, 
and  the  disposition  of  that  remaining  unsold,  and  the  4th 
section  prescribed  the  form  of  the  deed  which  the  Auditor 
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was  required  to  make  to  the  purchaser.  It  is  also  to  be  ob- 
served, that  the  26th  section  of  the  Act  of  1827  declared 
that  ^Hhe  Auditor  shall  make  a  deed  to  the  purchaser,  &c.," 
and  that  this  section  is  not  named  as  one  of  those  repealed. 

The  question  then  arises,  has  the  Act  of  1833,  by  a  repeal 
Qf  the  4th  section  of  the  Act  of  1827,  or  by  the  repealing 
clause,  taken  from  the  Auditor  the  authority  to  make  a  deed, 
after  the  repealing  Act  went  into  operation,  to  delinquent 
lands  sold  by  him  prior  to  that  time. 

It  will  be  perceived,  that  both  the  4th  and  26th  sections 
of  the  Act  of  1827  required  the  Auditor  to  make  a  deed  to 
the  purchaser,  and  if  the .  repeal  of  the  one  section  can  be 
.  regarded  as  the  repeal  of  the  other,  it  must  be  by  implica<- , 
tion,  and  this  position,  I  think,  cannot  be  sustained,  be- 
cause there  is  no  conflict  between  them,  nor  between  the 
26th  section  and  any  part  of  the  Actx>f  1833.  The  rule^of 
construction  on  this  subject  is,  that  if  there  be  two  affirma- 
tive statutes,  or  two  affirmative  sections  in  the  same  statute, 
upon  the  same  subject,  the  one  does  not  repeal  the  other,  if 
both  may  consist  together,  and  we  ought  to  seek  for  such  a 
construction  as  will  reconcile  them  together.  2  Wash.  Va. 
R.  296. 

This  rule  is  directly  applicable  to  this  case.  Here  are 
two  affirmative  sections  of  the  same  statute,  upon  the  same 
subject,  but  they  are  not  opposed  to  each  other.  The  4th 
section  of  the  Act  of  1827  is  repealed  by  the  Act  of  1833, 
because  the  duties  enjoined  upon  the  Auditor  by  that  sec* 
tion  are,  by  the  Act  of  1833,  required  thenceforth  to  be  per- 
formed by  the  sheriffs,  &a.  But  many  sales  had  been  made 
by  the  Auditor  prior  to  the  passage  of  that  Act,  where  no 
deeds  had  been  made  by  him  up  to  that  time,  and  the  26th 
section  was,  therefore,  left  unrepealed  for  the -purpose  of 
continuing  in  him  the  authority  conferred  by  it,  in  order  to 
carry  into  execution  the  contracts  of  sale  previously  made, 
by  the  execution  of  deeds  agreeably  to  the  terms  thereof, 
and  the  requisitions  of  the  Jaw.  Many  rights  to  deed  had 
been  acquired  under  the  Acts  of  1827  and  1829,  which  would 
have  been  defeated  by  abolishing  the  power  of  the  Audil^or 
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with  reference  to  them.  It  would  also  have  violated  a  well 
settled  rule  of  construction,  that  the  provisions  of  any  stat- 
ute ought  to  receive  such  an  interpretation,  Jf  the  words 
and  subject  matter  will  admit  of  it,  as  that  the  existing  rights 
of  the  public,  or  of  individuals,  be  not  impaired.  6  Bac. 
Abr.  391. 

Several  changes  were  made  in  the  revenue  law  by  tlie 
Act  of  1833,  but  the  principal  one  contemplated  by  the  leg- 
islature was,  to  change  the  place  of  selling,  and  the  officer 
required  to  sell  the  land  of  delinquent  tax  payers,  and  to 
e^ect  this  change,  it  was  unnecessary  to  interfere  with  the 
power  of  the  Auditor  in  referenpe  to  previous  sales  and 
conveyances  made  by  him,  nor  have  they  done  so.  All  the 
provisions  of  the  Act  of  1833,  in  reference  to  the  manner  of 
selling  and  conveying  delinquent  lands,  and  the  officers  upon 
whom  this  duty  is  devolved,  are  prospective  in  their  opera- 
tion, and  are  always  so  understood  in  all  cases,  where,  by  the 
terms  of  the  Act,  any  discretion  is  allowed  to  the  Court.  It 
is  also  worthy  of  remark,  that  in  declaring  what  s&all  be  the 
duty  of  the  clerks  and  sheriffs^  the  language  of  thelaw  is, 
that  ^Hhey  shall  execute  all  deeds  of  conveyance  to  all  per- 
sons who  s'hall  become  purchasers  of  land,  at  the  sales  made 
by  them,  which  deeds  shall  be  as  near  as  practicable,  after 
the  form  as  is  now  required  to  be  given  by  the  Auditor  in 
similar  cases,"  thus,  recognizing,  at  the  moment  of  passing 
the  Act  of  1833,  the  existing  form  of  the  Auditor  to  make* 
conveyances  under  the  Act  of  1827. 

The  doctrine  of  repeal  by  implication  is  not  favored  by 
the  law,  and  is  never  resorted  to,  except  when  the  repug- 
nance or  opposition  is  toa  clear  and  plain  to  be  reconciled. 
The  rule  of  law  is,  that  all  laws  in  pari  materia  are  to  be 
construed  together,  that  no  clause,  sentence  or  word  oC&ny 
law,  shall  be  superfluous  or  insignificant.  Such  a  construc- 
tion, therefore,  as  would  abrogate  the  power  of  the  Auditor 
to  comply  with  the  terms  of  sale,  would  be  in  direct  conflict 
with  this  rule,  and  leave  the  26th  section  of  the  Act  of 
1827  inoperative  and  void.  Indeed,  it  would  be  contrary 
to  every  rule  of  construction,  subversive  of  the  right  of  third 
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persons,  and  also  in  opposition  to  the  clear  will  of  the  legis- 
lature, for  it  is  laid  down  as  a  general  rule,  that,  in  consider- 
ing the  extent  of  a  power,  the  inteintion  of  the  parties  must 
be  the  guide.  When,  therefore,  it  is  borne  in  mind  that  the 
repeal  of  the  26th  section  is  not  necessary  to  effect  the  ob* 
.  jects  contemplated  by  the  Act  of  1833,  and  is  not  within  its 
purview,  and  as  the  legislature  did  not  repeal  it  in  terms  a» 
they  have  the  other  sections  of  the  Act  of  1827,  is  not  the 
legal  and  reasonable  inference  irresistible,  that  they  did  not 
intend  to  repeal  it,  and  thereby  do  a  wanton  act  of  injustice  to 
jpurchaserd?  And  this  opinion  is  strengthened  by  the  solici- 
tude manifested  in  all  their  legislation  to  inspire  confidence 
in,  and  render  valid  titles  to  land  sold  for  taxes.  It  would 
be  unjust,  then,  without  better  grounds,  to  impute  to  them  an  ~ 
aot  of  deceit  and  fraud,  for,  to  induce  the  purchase  of  land 
by  a  promise  to  convey,  and  after  the  receipt  of  the  purchase 
money  refuse  to  make  a  title,  and  leave  the  purjchaser  withont 
remedy,  would  be  nothing  less. 

This  question  has  been  presented  in  another  light,  which 
it  may  be  proper  to  notice,  as  it  affords  a  conclusive  argu*- 
ment  in  favor  of  the  authority  to  convey. 

It  is  not  questioned  that  the  Act  of  1827  conferred  upon 
the  Auditor  ample  power  to  sell  the  land  in  question,  and  al- 
though this  is  a  summary  proceeding,  and  the  Courts  will 
scrutinize  the  acts  and  proceedings  under  it,  yet  I  can  see 
no  reason^  why  the  same  rules  of  construction  that  are  ap- 
plicable to  other  Acts,  for  the  purpose  of  ascertaining  the 
will  of  the*  legislature,  should  not  be  applied  to  such  as  this, 
for  the  same  object;  nor  is  there  any  reason  to  forbid  the  ap- 
plication of  the  rule  in  this,  more  than  any' other  case,  that 
every  grant  of  power  necessarily  carries  with  it  all  the  usual 
ordinary  and  necessary  means  for  the  exercise  of  that  power; 
and  if  so,  the  authority  expressly  granted  to  the  Auditor  to 
sell,  also  carried  with  it  by  implication,  th^  authority  to  con- 
vey; otherwise  the  a^uthority  to  sell  would  be  a  useless  and  nu- 
gatory power,  a  mere  mockery  on  the  part  of  the  State  to 
delude  and  cheat  those  who  should  confide  in  her  good  faith. 
The  conclusion,  therefore,  that  the  authority  to  convey 
VOL.  IV.  85 
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was  implied  in  the  authority  to  sell  delinquent  l§ind,  is  fully 
sustained  by  authority.  10  Peters,  161;  18  Johns.  418;  2 
Cowen,  199|  233-6. 

Upon  the  same  grounds  of  cotemporaneous  construction 
and  acquiescence  therein  that  we  affirm  the  constitutionality 
of  the  revenue  law,  the  authority  of  the  Auditor  to  make 
conveyances  after  the  passage  of  the  Act  of  1833  of  land 
sold  by  him  before  that  time,  under  the  Acts  of  1827  and  1829, 
must  also  be  sustained*  It  is  true  that  there  has  been  no  di- 
rect judicial  affirmation  of  this  authority,  as  there  was  of  the 
constitutionality  of  the  revenue  law;  but  there  has  been  a 
long  and  continued  exercise  of  this  power  by  the  officer  to 
whom  its  execution  was  intrusted  by  the  law,  and  that  exer- 
cise of  power  has  been  acquiesced  in,  alike  by  those  interested, 
as  by  the  whole  community.  It  has  also  received  at  least 
the  indirect  sanction  of  the  Courts,  by  a  recognition  of  the 
legality  and  sufficiency  of  deeds  thus  made,  in  all  cases,  and 
in  every  form  in  which  they  have  been  drawn  in  question. 
What  has  been  said,  therefore,  as  to  the  consequence  and 
legal  effect  of  the  cotemporaneous  construction  which  the 
law  has  received,  is  also  applicable  to  the  power  of  the  Aud- 
itor to  make  conveyaances  like  the  present. 

But  there  is  a  constitutional  ground  upon  which  this  ques- 
tion may  be  placed  that,  I  think,  is  conclusive.  I  admit  that 
a  Court  ought  not  to  declare  a  law  unconstitutional,  unless 
the  opposition  between  it  and  the  Constitution  is  direct  and 
clear;  but  when  such  is  the  case,  the  duty  of  the  Court  is  im- 
perative, and  if  it  should  shrink  from  its  performance,  it 
would  betray  the  trust  confided  to  it.  Was  it  within  the 
constitutional  competence  of  the  legislature  to  abolish  the 
power  of  the  Auditor  to  make  a  deed  after  the  passage  of  the 
Act  of  1833,  to  land  sold  prior  to  that  time  under  the  Act  of 
1827,  and  thereby  deprive  a  purchaser  of  a  deed  from  that  offi- 
cer, or  any  other  authority  competent  to  make  a  valid  one? 

The  Constitution  of  the  United  States  provides  that  no 
State  shall  pass  any  law  impairing  the  obligation  of  a  con- 
tract, &c.  The  State  Constitution  contains  the  same  prohi- 
bition upon  the  power  of  the  legislature,  with  the  difference 
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of  the  word  ^^validity"  in  place' of  that  of  ^'obligations'' 
used  in  the  Constitution  of  the  United  States*  Is  th« 
sale  made  by  the  Auditor  of  the  land  in  question,  a  con- 
tract within  the  meaning  of  the  Constitution?  That,  I 
think,  will  be  manifest  by  adverting  to  the  law  authorizing 
the  sale,  and  the  action  under  it  In  order  to  collect  its  rev- 
enue, the  State  authorizes  the  Auditor  to  sell  the  land  of  de- 
linquent tax  payers,  that  officer  accordingly  gives  notice  that 
he  will  sell  all  such  lands  at  a  time  and  place  specified,  and 
as  an  inducement  to  purchasers,  the  law  provides  that  the 
Auditor  shall  give  to  the  purchaser  a  certificate  of  purchase, 
or  a  deed,  at  the  option  of  the  purchaser,  to  the  whole  or 
such  part  of  each  tract  of  land  as  h^  may  purchase  and  pay 
the  tax  due  thereon.  Upon  these  terms  the  land  is  sold,  the 
stipulated  price  paid  by  the  purchaser,  and  a  deed  therefor 
executed  by  the  Auditor;  but  before  the  deed  is  made,  the. 
law  authorizing  this  officer  to  sell  and  convey  delinquent 
lands  is  said  to  be  repealed,  and  the  duty  of  making  these 

'  sales  is  imposed  upon  other  officers.  The  case  thus  stated 
embraces  all  the  constituent  parts  of  a  contract,  so  fully,  and 
clearly  as  to  leave  no  doubt  as  to  the  character  of  the  trans- 
action. All  argument,  therefore,,to  prove  it  a  contract  would 
be  superfluous,  and  that  it  is  such  an  one  as  is  contemplated 
by  the  Constitution  can,  I  think,  be  made  equally  clear,  and 
if  so,  it  follows  that  the  legislature  could  not  constitutionaUy 
destroy  the  authority  of  that-officer  to  convey  the  land  ac- 
cording to  the  terms  of  sale,  by  a  repeal  of  the  law  requiring 
the  performance  of  that  duty.  Such  an  act  would  impair 
the  obligation  of  the  contract,  and  would  consequently  be 
void. 

By  a  series  of  adjudications  the  constitutional  provision 
referred  to  has  been  so  construed,  as  to  protect  the  validity 
of  contracts  from  all  legislative  encroachment,  in  any  and 
every  form  in  which  it  may  be  assailed.  Any  Act,  therefore, 
which  changes  the  expressed  intention  of  the  parties  to  a 

^contract,  or  such  as  results  from  their  stipulations,  is  held  to 
impair  its  validity,  and  it  is  immaterial  as  to  the  extent,  or 
the  manner  of  the  change,  whether  it  be  ever  so  minute,  or 
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relates  to  its  construction,  its  evidence,  or  the  time  or  man- 
ner of  its  performance,  the  conclusion  is  the  same.  Every 
conceivable  change  of  a  contract  impairs  its  validity,  and 
renders  it  null  and  void.  3  Story  on  Const.  §§13  and  5; 
3  Peters'  Cond.  R.  396;  2  do.  308;  5  do..  369;  3  do.  296. 
This  constitutional  provision  extends  to  and  embraces  both 
contracts  executed  and  executory,  and  as  well  those  entered 
into  by  a  State,  as  Ihose  made  by  individuals.  And  in  e 
leading  case  upon  this  subject,  it  has  been  held  by  the  Su- 
preme Court  of  the  United  States,  that  a  legislative  grant  is 
a  contract  within  the  meaning  of  the  Constitution,  and  that 
a  subsequent  Act  of  the  legislature  repealing  it  was  null 
an4  void  for  that  reason.  *  Fletcher  v.  Peck^  2  Peters'  Cond. 
R.  308-20;  Story's  Com.  §§  1379,  1385. 

It  is  insisted,  however,  by  the  counsel  for  the  defendant, 
that  the  subsequent  Act  of  the  legislature,  which  repealed 
the  4th  section  of  the  Act,  which  requires  a  conveyance  to 
be  made  to  the  purchaser,  is  not  in  conflict  with  the  Con- 
stitution, because  it  operates  only  upon  the  remedy  of  the 
purchaser,  and  not  upon  the  obligation  of  the  contriict, 
and  numerous  authorities  are  referred  to  for  the  purpose  of 
sustaining  this  position,  but  they  totally  fail  to  do  so.  The 
execution  of  a  deed  to  the  purchaser  by  the  Auditor,  at  the 
time,  and  in  the  form  prescribed  by  the  law,  is  as  much  a 
part  of  the  contract  as  any  other  portion  of  it.  It  is  one  of 
the  stipulations  contained  in  the'  law,  as  an  inducement  to 
the  purchase  of  the  land,  and  from  its  importance  as  con- 
firming and  evidencing  title,  it  cannot  be  doubted  was  in  the 
contemplation  of  the  purchaser,  at  the  time  he  made  the 
contract.  It,  therefore,  enters  into  and  forms  a  part  of  the 
binding  obligation  of  the  contract,  as  much  as  the  agreement 
of  the  purchaser  to  pay  the  price  of  the  land  at  which  it  was 
bid  off  by  him.     2  Howard's  (U.  S.)  R.  608. 

It  is  not  controverted  that  the  legislature  may  change  the 
nature  and  extent  of  the  remedy  by  which  a  contract,  and 
the  rights  of  parties,  may  be  enforced.     But  the  cases  re-# 
ferred  to  by  the  co,unsel  for  the  defendant,  to  justify  the 
repeal  insisted  upon,  are  such  as  affect  vested  rights,  which 
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are  not  secured  by  any  constitutional  provision,  by  reason  of 
their  not  vesting  under  a  contract,  or  such  as  take  away  a 
peculiar  privilege,  conferred  by  a  prior  Act,  or  the  repeal  of 
a  penal  or  criminal  law,  by  which  the  jurisdiction  of  the 
Court  is  divested,  before  any  right  under  it  has  ripened  into 
a  contract,  or  vested  interest.  The  authority  to  either  re- 
peal or  modify  according  to  their  nature  these  pre-existing 
laws  is  admitted.  There  is  also  another  class  included  in 
the  reference,  recording  and  limitation  laws,  in  relation  to 
which  a  great  stretch  of  legislative  power  is  allowed,  yet, 

.  even  with  regard  to  them,  it  is  not  without  its  limit. 

The  obligation  of  a  contract  is  that  which  obliges  a  party 
to  perform  his  contract,  or  repair  the  injury  done  by  a  failure 
to  perform,  and  as  regards  the  remedy,  it  may  be  modified  by 
the  legislature,  but  not  entirely  abolished,  for,  in  substituting 
one  mode  of  proceeding  for  another,  they  must  afford  a  rea- 
sonable remedy.  An  Act  that  should  wholly  extin^uislh  all 
existing  remedy  so  as  to  leave  no  redress,  and  no  means  of 
enforcing  a  contract,  would,  by  operating  in  present^  impair 
its  obligation.  1  Howard's  (U.  S.)  R.  311,  316,  317;  5  Pe- 
ters' Cond.  R.  369,  373,  374.  If,  therefore,  the  Act  of  1833 
be  regarded  as  abolishing  the  power  of  the  Auditor  to  make 
the  deed  in  question,  it  is  equally  obnoxious  to  the  constitu- 

'  tional  prohibition,  whether  it  is  considered  as  operating  upon 
the  obligation,  or  the  remedy  upon  the  contract,  becatise  it 
extinguishes  all  redress,  by  taking  from  the  purchaser  all 
remedy  against  the  only  one  who  had  authority  to  make  the 
conveyance,  without  substituting  any  one  in  his  place  for 
that  purpose,  which  might  have  been  done;  for  it  is  not  con- 
tended that  there  is,  or  can  be  a  vested  right  in  a  particular 
remedy,  or  in  a  special  mode  of  administering  it.  In  these, 
then,  there  is  no  vested  right,  but  there  is  such  a  right  in 
some  substantial  and  efficient  remedy,  and  that  right  is  as 
much  within  the  protection  of  the  Constitution,  as  the  obli-  , 
gation  of  the  contract.  The  Act,  therefore,  that  takes  away 
the  old  remedy,  as  is  contended  has  been  done  in  this  case, 
withoCit  providing  a  new  one,  is  repugnant  to  the  Constitu- 
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tion,  and  void.    3  Story's  Com.  1379, 1376;  4  Littell,  42, 66; 
6  Wend,  626;  4  Gowen,  384. 

It  haa  been  suggested  by  counsel  that  the  legislal^ure  would 
make  a  deed  upon  a  proper  application;  but  that  is  not  an 
adequate  remedy,  the  grant  of  which  depends  upon  the  will 
of  the  legislature.  ^'When,''  says  Jtidge  Story,  ^^we  speak 
of  the  obligation  of  a  contract,  we  include  in  the  idea  some 
known  means  acknowledged  by  the  municipal  law  to  en- 
force it." 

It  is  also  a  well  settled  principle,  that  the  repeal  of  a  law 
in  which  a  contract  consists,  is  an  infringement  of  the  Con- 
stitution. •  A  legislative  grant  is  a  contract  of  this  descrip- 
tion, and  so  is  the  one  under  consideration  so  far  as  relates 
to  the  conveyance.  A  repeal,  therefore,  of  that  part  of  the 
law  that  provides  for.a  conveyance  would  impair  to  that  ex- 
tent, the  obligation  of  the  contract.  Whatever  diversity  of 
opinion,  therefore,  there  may  be  as  to  how  far  the  existing 
law  enters  into,  and  forms  part  of  a  contract  Isetween  indi- 
viduals as  a  general  rule,  I  think  there  can  no  question  but 
it  does  so  in  this  case,  and  that  the  purchaser's  title  to  a 
deed  cannot  be  taken  from  him  by  the  repeal  of  a  law  that 
forms  part  of  thf  contract.  If  it  was  otherwise,  then  every 
executory  contract  entered  into  by  the  State,  or  its  officers 
on  her  behalf,  in  virtue  of  an  Act  of  the  Legislature,  may 
be  avoided  by  them  at  discretion,  although  the  terms  of  the 
contract  have  been  complied  with  by  the  other  contracting 
party.  2  Peters'  Cond.  R.  308,  467;  3  do.  296,  418;  4  do. 
626,  639,  666;  3  Story's  Const.  1386. 

The  second  assignment  of  error  is,  that  the  Court  erred 
in  deciding  that  the  plaintiff's  right  of  recovery  was  not 
barred  by  the  Statute  of  Limitations. 

This  assignment  of  error  can  be  disposed  of  in  a  few 
words.  The  Statute  of  Limitations  that  went  into  operation 
the  1st  day  orjune,  1836,  provides  that,  <^any  person  having 
color  of  title  made  in  good  faith  to  vacant  and  unoccupied 
land,  who  shall  pay  the  taxes  legally  assessed  thereon  for  seven 
successive  years^  shall  be  deemed  to  be  the  legal  owner,  &c." 
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In  this  cfise,  the  defendant  had  been  in  possession  and  paid 
the  taxes  for  seven  years  prior  to  the  commencement  of  this 
action,  but  seven  years  had  not  intervened  between  the 
commencement  of  the  operation  of  this  statute,  and  the 
commencement  of  this  action.  The  possession  of  the  de- 
fendant commenced  after  the  passage  of  the  statute,  but 
before  it  went  into  effect,  and  between  the  time  when  the 
statute  took  effect  and  the  bringing  of  this  action,  there 
was  less  than  seven  years  intervening. 

This  statute  declares  that  seven  years'  possession,  &c., 
shall  confer  title,  but  it  is  obvious  that  as  it  is  by  virtue  of 
this  statute  that  the  title  is  acquired,  that  the  possession  must 
be  under  it,  and  that  until  the  statute  has  beejn  in  operation 
seven  years,  no  title  can  be  perfected  under  and  by  virtue  of 
it  It  is  insisted,  however,  that  inasmuch  as  the  possession 
of  the  defendant  commenced  Bfter  the  passage  of  the  Act| 
that  seven  years  from  that  time  should  bar  tlie  plaintiffs'  title. 
This  distinction  would  escape  the  injustice^  and  I  might  say 
the  absurdity,  of  supposing  that  seven  years'  possession  that 
terminated,  and  was  complete  but  the  day  after  the  statute 
took  effect,  would  mature  a  title  under  it.  But  either  con* 
stmction  would  violate  well  established  legal  principles,  for 
no  rule  of  interpretation  is  better  settled,  than  that  no  statute 
shall  be  allowed  a  retrospective  operation,  unless  the  will  of 
the  legislature  to  that  effect  is  declared  in  terms  so  plain 
and  positive,  as  to  admit  of  no  doubt,  and  this  case  is  a  good 
illustration  of  the  wisdom  of  the  rule.  By  giving  the  stat- 
ute a  retrospective  operation,  many  who  were  relying  confi- 
dently upon  the  existing  law,  might,  in  a  few  months,  or 
even  days  after  its  passage,  be  deprived  of  all  title  to  their 
land.  Law  is  a  rule  of  conduct,  but  how  can  that  be  said 
to  be  a  rule  to  govern  our  conduct,  or  to  affect  our  rights  to- 
day, which  is  only  to-day  announced  as  a  rule  which  shall 
thus  govern  our  conduct,  Src.y  ten  days  hence.  This  point 
is  too  well  settled  by  authority,  to  require  further  comment. 
I*hi8  very  question  has  been  decided  by  this  Court,  in  the 
case  of  Rhinehart  v.  Schuyler^  2  Gilm.  473,  and  the  same 
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principle  has  been  affirmed  in  numerous  adjudications  of 
othfef  Courts. 

The  judgment  of  the  Court  below  is  affirmed  with  costs. 

The  following  separate  opinion  was  delivered  by 
Purple,  J.  I  fully  concur  in  opinion  with  the  majority 
of  the  Court,  in  affirming  and  reversing  the  above  judgments. 
I  am,  however,  constrained  to  dissent  upon  one  point.  What- 
ever my  individual  opinion  may  have  been  upon  the  ques- 
tion of  the  constitutionality  of  the  former  revenue  law  of 
this  State,  I  consider  the  question  no  longer  an  open  one. 
It  has  been  settled  by  repeated  decisions  of  this  Court,  and 
should  not  again  be  agitated.  But  upon  the  point  of  the 
repeal  of  the  law  of  the  19th  February,  1827  by  the  Act  of 
February  28th,  1833,  I  think  the  judgment  of  the  Court  is 
wrong.  I  may  admit,  that  it  was  not  intended,  by  the  leg- 
islature, but  yet  I  cannot  concede  that  they  b&ve  not  done 
it.  I  regard  the  4th  section  of  the  Act  of  1827  as  the  only 
one  which  cojifers  any  authority  upon  the  Auditor  to  make 
a  deed.  In  this  alone  the  power  is  given,  and  the  form  of 
the  deed  prescribed.  It  provides  that  the  purchaser,  on  pre- 
senting the  Treasurer's  receipt  for  the  payment  of  the  money, 
shall  be  entitled  to  receive,  at  his  option,  either  a  certificate 
of  purchase  or  a  deed  in  the  following  form,  to  wit:  (here  fol- 
lows the  form  of  the  deed  to  be  made  by  the  Auditor.)  If  the 
25th  section  is  examined,  it  will  be  found  that  it  confers  no 
new  power,  but  was  only  passed  with  the  intention  and  design 
of  regulating  the  exercise  of  one  already  supposed  to  exist. 
It  is  as  follows:  "All  sales  of  lands  for  taxes,  whether  by  the 
Auditor  or  Sheriff,  the  officer  selling  the  same,  shall,  previ- 
ous to  the  sale,  designate  in  what  part  of  the  tract  the  part 
sold  shall  be  located,  and  shall  make  his  deed  accordingly." 
Clearly,  to  my  mind,  this  provision  pre-supposes  that  the 
Auditor  has  already  authority  to  make  the  deed,  and  was 
only  enacted  for  the  purpose  of  defining  the^specific  duties 
of  the  officer  in  the  execution  of  a  power  already  conferred 
by  law. 
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I  agree  to  the  affirmance  and  reversals  of  the  judgments, 
because  I  believe  that  independent  of  any  legislative  enacts 
ment  to  that  effect,  the  power  to  sell  necessarily  carries  with 
it,  by  implication,  authority  to  make  a  deed  for  the  land  so  sold; 
and  for  the  reason,  that  the  purchase  under  the  law  which 
requires  the  Auditor  to  make  a  deed,  is  a  contract  between 
the  State  and  such  purchaser;  that  the  law  under  which 
such  contract  is  made,  is  a  part  of  the  contract  itself,  and  that 
the  same  cannot  be  unconditionally  repealed,  without  a  vio- 
lation of  the  obligation  of  the  contract,  and  a  consequent 
infringement  of  the  10th  section  of  the  1st  article  of  the 
Constitution  of  the  United  States. 

Treat,  J.  said:^  I  concur  in  the  views  expressed  by  Mr. 
Justice  Purple. 

Judgment  affirmed. 


ioBV  Bean  et  al.y  appellants,  v,  John  Doe,  eos  dem*  Jambs 
'  McNuTT  et  al<y  appellees.  *• 

^Appeal  from  JMams, 

Ejectment,  in  the  Adams  Circuit  Court,  brought  by  the 
appellees  against  the  appellants,  and  heard  before  the  Hon. 
Norman  H.  Purple  and  a  jury,  at  the  April  term  1&46. 

At  the  trial,  the  defendants  below  offered  to  read  in  evi- 
dence an  Auditor's  deed,  executed  in  the  usual  form,  to 
Walter  Mead,  for  the  premises  in  controversy,  reciting  th«t 
said  premises  had  been  sold  on  the  4th  day  of  January,  1832, 
for  the  taxes  of  1831,  srhd  dated  December  19,  1846.  The 
plaintiffs  objected  to  the  introduction  of  the  deed  in  evi- 
dence, denying  the  right  of  the  Auditor  to  make  deeds  after 
the  passage  of  the  Revenue  Act  of  1833.  The  Court  sustained 
the  objection,  when  a  verdict  and  judgment  were  rendered 
for  the  plaintiffs. 

This  case  was  argued  in  connection  with  the  preceding 
case. 
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Bean  et  al.  v,  McNutt  et  al. 
O.  H.  Browhing  Sr  A*.  Bushnellj  for  the  appellants. 

j1.  fVilliamSi  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 

Wilson,  C.  J.  This  was  an  action  of  ejectment  for  the 
recovery  of  the  south  west  quarter  of  section  eleven,  in 
township  thirteen  south,  range  eight  west  of  the  fourth  prin- 
cipal meridian.  Upon  the  trial  of  the  cause,  the  defendant 
offered  in  evidence  a  deed  executed  by  the  Auditor  of  the 
State  of  Illinois,  for  this  quarter  section  of  land,  but  the 
Court  refused  to  permit  it  to  be  read  in  evidence.  To  this 
opinion  of  the  Court  the  defendant  excepted,  and  now  as- 
signs the  same  for  error.  Several  other  errors  are  assigned, 
but  the  Court  declines  expressing  an  opinion  upon  them,  as 
its  decision  upon  this  one  will  dispose  of  the  case. 

There  was  no  objection  made  to  the  deed  except  the  want 
of  authority  in  the  Auditor  to  make  it.  The  deed  is  in  all 
respects  like  the  one  given  in  evidence  in  the  case  of  Bruce  v. 
Schuyler^  {ante  221,)  decided  at  this  term,  which  was  a  deed 
made  by  the  Auditor  for  land  sold  for  taxes  under  the  Act  of 
1827,  but  not  executed  until  1846,  after  the  Act  of  1833, 
which  is  contended  repealed  the  power  conferred  upon  the 
Auditor  to  make  the  deed,  went  into  operation.. 

The  same  question,  therefore,  arises  in  this  case,  as  to  the 
power  of  the  Auditor  to  make  this  deed,  that  was  made  in 
the  case  referred  to,  and  it  was  agreed  by  counsel  that  the 
decision  of  that  case  should  decide  this  also,  and  the  deed 
was  held  to  be  valid,  and  sufficient  to  confer  title  in  that 
case.  The  decision  of  the  Court,  in  refusing  to  permit  the 
deed  to  be  read  in  evidence  in  this  case,  must  for  that  reason 
^  be  reversed,  and  the  cause  remanded  with  directions  to  the 
Circuit  Court  to  re-hear  the  case  in  accordance  with  this 
opinion. 

Judgment  reversed. 
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Bruen  et  al.  v.  Graves. 

HfiRMAN  B&UEN  elaL^  devisees  of  Matthias  Bruen,  deceased, 
plaintifTs  in  error,  v.  Willard  Graves,  defendant  in 
error. 


Error  to  \ddam8. 

Ejectment,  in  the  Adams  Circuit  Court,  originally  brought 
by  Matthias  Bruen  against  Willard  Graves.  Bruen  having 
died  pendente  lite^  his  devisees,  the  present  plaintiffs  in  er- 
ror, were  made  parties  to  the  suit. 

The  cause  was  heard  before  the  Hon.  Norman  H.  Purple 
and  a  jury,  at  the  April  term  1846.  The  plaintiff  offered  to 
read  in  evidence  a  deed  executed  to  him  by  the  Auditor,  for 
the  premises  in  question,  dated  March  %  1840,  founded  upon 
a  sale  of  the  same  for  taxes  on  the  10th  day  of  January, 
1833.  The  defendant  objected  to  its  introduction,  oontend- 
ing  that  the  Auditor  had  no  authority  to  execute  deeds  for 
lands  sold  for  taxes,  after  the  passage  of  the  Revenue  Act 
of  1833.  The  Court  sustained  the  objection,  when  judg- 
ment was  rendered  in  his  favor. 

This  case  was  argued  in  connection  with  the  two  prece- 
ding cases. 

O.  H.  Browning  Sc  JST.  Bushnelly  for  the  plaintiffs  in 
erxor. 

«£.  FFiUiams;  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivered  by 
Wilson,  C.  J.  Upon  the  trial  of  this  cause,  which  was 
an  action  of  ejectment^  brought  by  the  plaintiff  to  recover  of 
the  defendant  a  tract  of  land  described  as  the  north  east 
quarter  of  section  thirteen,  in  township  one  south,  in  range 
seven  west  of  the  principal  meridian.  The  plaintiff  offered 
in  evidence  a  deed  of  the  described  land,  executed  to  him 
by  the  Auditor  of  the  State  of  Illinois.  The  defendant  moved 
the  Court  to  exclude  this  deed  from  being  read  in  evidence 
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to  the  jury,  and  the  Court  sustained  the  motion,  and  decided  • 
that  the  deed  could  not  be  read  as  evidence  of  the  plaintiff'a 
title  to  the  land  sued  for.     This  decision  of  the  Court  the 
plaintiff  excepted  to,  and  now  assigns  it  for  error. 

The  deed  is  regular  upon  its  face,  and  is  properly  authen- 
ticated, but  it  appears  to  have  been  refused  as  evidence  of 
the  plaintiff's  title  upon  the  ground  that  the  Auditor  had  no 
authority  to  make  it.  The  sale  of  the  land  in  controversy 
was  made  oa  the  10th  day  of  January,  1833,  in  pursuance  of 
the  Acts  of  the  Legislature  of  1827  and  1829.  It  is  not 
questioned  that  at  this  time  these  laws  were  in  force,  and 
empowered  the  Auditor  to  sell  this  and  other  delinquent  land 
for  taxes  due  thereon.  But  the  deed  was  not  made  until  the 
2d  day  of  March,  1840,  and  it  is  contended  that  before  this 
time,  the  Act  of  1833  had  taken  from  the  Auditor  the  power 
to  make  the  deed  in  question  by  a  repeal  of  that  part  of  the 
Act  of»1827  that  conferred  such  power. 

This  question  has  been  settled  by  this  Court  at  the  present 
term,  in  the  case  of  Bruce  v.  Schuyler^  (ante  221,)  in  which  it 
is  decided  that  the  authority  of  the  Auditor  to  make  deeds 
after  the  passage  of  the  Act  of  1833,  of  land  sold  by  him 
prior  to  that  time,  under  the  Acts  of  1827  and  1829  is  not 
abrogated  by  the  Act  of  1833,  but  still  exists  in  full  force. 

There  is  another  assignment  of  error  in  this  case,  but  aa 
the  judgment  of  the  Circuit  Court  must  be  reversed  for  that 
already  noticed,  the  Court  is  of  opinion  that  it  is  unnecessary 
to  inquire  into  the  other  one. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings  agreeably 
to  the  opinion  of  this  Court. 

Judgment  reversed. 
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Nathanibl  Paschall,  appellant,  t;.  Eliza  S.  Hailman,  ad- 
ministratrix of  William  Morrison,  deceased,  appellee. 

•Sppead  from  Randolph. 

Tbe  distribution  of  the  estate  of  a  testator  or  intestate  is  to  be  controlled  by  tlM 
law  which  was  in  force  at  the  time  of  the  death  of  the  testator  or  intestate. 

In  the  distribution  of  the  assets  of  deceased  persons,  j  udgment  creditors  and 
simple  contract  creditors  are  placed  upon  an  equal  footing. 

This  was  the  case  of  an  appeal  from  an  order  of  the  Pro- 
bate Justice  of  Randolph  county,  allowing  an  administrator 
a  preference  claimed  by  him  over  the  creditors  of  the  es- 
tate. It  was  taken  by  agreement  from  the  Probate  to  the 
Circuit  Court  of  Randolph  county,  where,  at  the  November 
term  1847,  a  judgment,  pro  forma^  was  made  affirming  that 
of  the  former  Court,  from  which,  by  further  agreement,  the 
case  was  brought  by  appeal  into  this  Court. 

The  facts  of  this  case  appear  in  the  Opinion  of  the  Court. 

/.  Sample^  for  the  appellant,  made  the  following  points: 

I.  The  appellant  contends  that  the  whole  of  the  assets  in 
the  hands  of  the  administrator  should  be  paid  pro  rata  to 
all  the  creditors  of  Edgar,  who  had  filed  their  claims  and  had 
them  allowed  within  two  years  from  the  date  of  administra- 
tion in  the  Court  of  Probate,  and  that  the  administrator  could 
not  retain  his  debt,  or  have  any  preference. 

The  Statute  of  Wills,  (section  105,)  provides  that  "when 
any  real  estate  shall  at  any  time  be  ordered  to  be  sold,  the 
moneys  arising  from  such  sales  shall  be  received  by  the  ex- 
ecutor or  administrator  applying  for  such  order,  and  shall  be 
considered  as  assets  in  his  or  her  hands  for  the  payment  of 
debts,  and  shall  be  applied  in  the  same  manner  as  assets  ari- 
sing from  the  sale  of  personal  property." 

The  same  statute,  (  section  1  It), )  provides  that  "all  demands 
against  the  estate  of  any  testator  or  intestate,  shall  be  divi- 
ded into  classes,  in  mannner  following,  to  wit:  1st.  All  fu- 
neral and  other  expenses  attending  the  last  sickness,  shall 


9 

138  : 

28&f 

■^ 

285 
1  63 

flof 

285 
1468 

Digitized  by  VjOOQ IC 


286  SUPREME   COURT. 

PaschaA  v.  Hailman. 

compose  the  first  class;  2d.  All  expenses  of  proving  the 
will  and  taking  out  letters  testamentary,  or  of  administration 
and  settlement  of  the  estate,  and  the  physician's  bill  in  the 
last  illness  of  the  deceased,  shall  compose  the  second  class; 
3d.  Where  any  executor,  administrator,  or  guardian  has  re- 
ceived money  as  such,  his  executor  or  administrator  shall 
pay  out  of  his  estate  the  amount  thus  received  and  not  ac- 
counted for,  which  shall  compose  the  third  class;  4th<  All 
other  debts  and  demands  of  whatsoever  kind,  without  regard 
to  quality  or  dignity,  which  shall  be  exhibited  within  two 
years  from  the  granting  of  letters  as  aforesaid,  shall  com- 
pose the  fourth  and  last  class.  And  all  demands  not  exhib- 
ited within  two  years  as  aforesaid,  shall  be  forever  barred, 
unless  such  creditor  shall  find  other  estate  of  the  deceased 
not  inventoried  or  accounted  for  by  the  executor  or  adminis- 
trator, in  which  case  his  claim  shall  be  paid  pro  rata  out  of 
such  subsequently  discovered  estate." 

The  same  statute,  (section  114,)  provides  that^^all  claims 
and  demands  against  estates,  when  allowed  by  the  Court  of 
Probate,  as  aforesaid,  shall  be  classed,  and  paid  by  the  exe- 
cutor or  administrator,  in  the  manner  provided  in  this 
Act,  commencing  with  the  first  class;  and  when  the  estate  is 
insufiicient  to  pay  the  whole  of  the  demands,  such  demands 
in  any  one  class,  shall  be  paid  pro  raia^  whether  the  same 
shall  be  due  by  judgment,  writing  obligatory,  or  otherwise, 
except  in  such  cases  as  shall  be  herein  excepted. 

The  same  statute,  (section  116,)  provides  that  "when  any 
executor  or  administrator  shall  have  any  demand  against  his 
testator  or  intestate  estate,  he  shall  be  required  to  file 
his  demand  with  the  Court  of  Probate,  as  other  persons,  and 
the  Court  shall  appoint  some  discreet  person  to  appear  and 
manage  the  defence  for  the  estate." 

Section  119  makes  further  provision  for  ^pro  rata  divi- 
sion of  assets  among  creditors  at  each  and  every  settlement. 
Nothing  caQ  be  clearer  than  these  statutory  provisions  and 
directions,  that  al^debts,  including  Jt/d^g'men/^  hy  namt^  shall 
be  paid  out  of -the  assets  of  an  insolvent  estate  pro  rata  in 
each  of  the  classes  shown. 
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Unless,  then,  it  can  be  shown  thi^t  Morrison's  judgments 
had  some  lien  or  right  to  preference  in  payment,  established 
by  law,  making  them  an  exception  to  these  general  provi- 
sions, then  this  statute  settles  this  question  beyond  all  doubt. 
II.  The  appellant  contends  that  Morrison  never  had  any 
lien  whatever  on  the  personal  estate  of  Edgar,  or  on  the  as- 
sets in  the  hands  of  his  administrator,  nor  could  he  retain  as 
administrator,  that  right  being  taken  away  by  the  statute, 
(sec.  116,)  which  requires  him  to  ^'file  his  demand  as  other 
persons  "  The  same  principle  of  an  executor  proving  his 
debt  as  other  persons, 'is  decided  by  the  Supreme  Court  of 
the  United  States  in  JV^ichols  v.  Hodges,  1  Peters,  565,  and 
Paige  V.  Paiion,  5  do.  31 T.  In  this  last  case  the  Court,  after 
deciding  that  the  executor  may  retain  his  own  debt  of/ 
equal  digpity  but  not  inferior  dignity,  under  the  laws  of  Yir* 
•  ginia,  say,  that  "in  some  of  the  States  this  rule  would  not 
apply,  as  there  is  no  difference  made  in  the  payment  of  debts 
between  a  bond  and  simple  contract." 

This  is  one  of  ithe  States  in  which  all  debts  being  placed 
on  the  same  footing  by  statute,  the  decision  above  applies, 
and  thus  excludes  the  idea  of  an  executor  retaining  his  own 
debt  even.of  the  same  dignity- 
Ill.  The  appellant  contends  that  Morrison  had  no  lien  on  the 
real  estate  of  Edgar,  because  his  judgment  being  obtained  in 
1826  came  under  the  provisions  of  the  Act  of  17th  January, 
1825,  which  limited  judgment  liens  to  seven  years,  which  lien 
ceased  at  the  death  of  Edgar,  or  if  it  extended  beyond  bis 
death,  it  had  expired  before  the  sale  of  the  lands  aforesaid  in 
1834  and  1836.  During  all  the  time  of  the  existence  of  the 
lien,  he  had  the  right,  undisturbed  by  injunctions  or  other- 
wise, to  proceed  with  his  lien  against  the  lands  of  Edgar;  but 
he  failed  to  do  this,  stood  by  and  saw  the  lands  sold,  or  rather 
sold  them  himself  as  administrator,  and  turned  into  personal 
assets  without  even  attempting  to  assert  his  lien,  and  now, 
more  than  twenty  one  years  after  his  judgment  was  obtain- 
ed, claims  his  lien  on  the  assets  in  the  hands  of  the  adminis- 
trator. 

In  the  case  of  Bustard  v.  Morrison,  administrator  of  Ed- 
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gar,  1  Scam.  236,  this  Court  say:  <^If  by  the  lapse  of  time, 
and  their  (the  plaintiffs')  own  laches*  they  have  lost  their 
lien,  a  Court  of  Chancery  cannot  aid  them,  by  extending  the 
lien  beyond  the  period  limited  by  law." 

In  Indiana,  the  Courts  have  gone  much  further  than  ours 
in  cutting  off  these  judgment  liens  when  an  estate  is  insolv- 
ent, and  subjecting  the  whole  to  the  more  equitable  rule  of 
a  pro  rata  division. 

In  Berry  v.  Marshall,  1  Blackf.  340,  a  judgment  obtained 
in  the  lifetime  of  deceased,  and  a  pending  lien  on  his  land 
at  the  time  of  his  death,  was  held  to  be  divested  by  a  statute 
passed  subsequent  to  the  judgment,  but  before  the  death  of 
deceased,  and  the  Court  ordered  the  insolvent  estate  to  be 
divided  pro  rata  according  to  the  last  mentioned  statute.  ' 
This  decision  was  made  under  the  Act  of  1821.  The  Act 
of  1828  changed  this  rule  and  preserved  the  lien  on  an  in- 
solvent debtor's  estate  obtained  in  the  lifetime  of  the  de- 
ceased. 

But  even  under  the  statute  thus  preserving  the  lien,  it  was 
held  in  Joyce  v.  Hvfford,  7  Blackf.  382,  that  a  judgment 
against  the  heirs  must  give  way  to  an  equal  distribution 
among  the  creditors. 

In  these  cases,  the  Act  of  1828  preserving  .the  lien  was 
passed  after  the  Act  of  1821  requiring  a  pro  rata  division. 
In  our  State,  the  Act  of  1829  requiring  an  equal  distribution 
was  passed  after  the  Act  of  1825  giving  the  lien,  and  re- 
peals all  Acts  coming  within  its  purview  or  conflicting  with 
its  provisions.  It  is  therefore  respectfully  suggested  that 
the  case  of  Reynolds  v.  Henderson,  2  Gilm.  110,  is  not  good 
law. 

The  case  of  Menard  v.  Marks,  1  Scam.  25,  rests  on  dif- 
ferent grounds.  The  distinction  seems  to  be,  that  a  mort- 
gage is  a  contract  between  the  parties,  which  the  law  cannot 
divest,  but  a  judgment  lien,  being  given  by  statute,  creates 
no  vested  right  which  may  not  be  taken  away  by  the  same 
power  in  a  subsequent  statute.  See  Bank  of  Hamilton  v. 
Dudley,  2  Peters,  522,  where  this  point  is  decided. 

Here  we  might  rest  the  case  either  on  the  ground  that 
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the  lien  was  lost  at  Edgar's  death,  or  that  if  it  continued 
after  his  death,  it  expired  hy  the  parties'  own  laches  before 
the  sale  of  the  lands;  nor  could  it  by  any  knoyrn  rule  of  law 
be  followed  to  the  proceeds  of  the  sales  of  the  lands  when 
reduced,  under  the  statute,  to  assets  in  the  hands  of  the  ad- 
ministrator. 

IV.  But  to  take  this  in  every  possible  or  supposable  con- 
tingency, even  should  the  lien  be  construed  to  extend  beyond 
the  seven  years,  the  appellant  contends,  that  by  filing  his 
judgments  in  the  Court  oC  Probate  to  come  in  for  a  pro  rata 
distribution  of  the  assets,  Morrison  waivec^any  lien  he  Inight 
have  had. 

V.  The  appellant  further  contends,  that  in  this  case  the 
judgment,  in  any  eventj  would  only  be  a  lien  on  Edgar's  lands 
in  the  county  of  Randolph,  and  could  not  extend  to  the  lands 
situated  in  other  counties.  See  case  of  Bustard  v.  Mor^ 
risoTiy  administrator  of  Edgar,  1  Scam.  235. 

There  might  have  been  some  reason  on  the  part  of  Mor-' 
rison  for  filing  his  claim  to  come  in  pro  rata,  for  at  the  time 
of  these  sales,  the  lands  in  the  counties  of  Madison  and  St. 
Clair  were  considered  the  most  valuable  and  the  most  sale- 
able. Morrison  might  have  supposed  that  he  would  get  more 
out  of  his  pro  rata  on  the  whole  of  Edgar's  lands  in  the 
State,  than  he  could  have  obtained  by  enforcing  his  lien  on 
the  lands  in  the  county  of  Randolph.  Though  it  does  not 
appear  on  the  record,  and  it  may  be  improper  to  allude  to 
it,  yet,  in  point  of  fact,  the  lands  in  other  counties  brought  a 
great  deal  more  than  the  lands  in  Randolph.  The  record, 
however,  shows  that  there  were  judgments  against  Edgar 
prior  to  Morris^on's,  which  would  have  taken  a  considerable 
part  of  the  lands  on  which  Morrison's  judgment  was  a  lien. 

VI.  If  any  lien  existed,  the  only  remedy  of  the  party  was 
to  pursue  his  lien  by  a  proceeding  in  rem  against  the  lands 
subject  to  the  lien,  and  he  can  in  no  state  of  case  pursue  it 
as  against  assets.  If  the  lien  existed  in  1834  and  1836,  the 
lands  were  sold  of  course  subject  to  the  lien.  See  Bustard 
V.  Morrison,  administrator  of  Edgar,  1  Scam.  236.  Mor- 
rison may  yet  pursue  his  lien,  if  he  has  one,  by  selling  the 
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lands  subject  to  it.  The  judgments  being  a  matter  of  record, 
the  purchasers  bought  the  lands  with  knowledge  of  the  lien, 
and  made  their  calculations  accordingly  in  bidding  for  the 
land.  The  administratbr  may  sell  lands  subject  to  a  mort- 
gage, and  the  purchaser  buys  it  subject  to  the  incumbrance; 
the  proceeds  would  be  assets  to  pay  other  debts  than  the 
mortgage  debt. 

R,  S.  Blackwellj  also  for  the  appellant. 

1.  Morrison's  judgment  is  no  lien  upon  the  real  estate  of 
which  Edgar  die(iseised:  Because,  the  lien  expired  by  limit- 
ation of  law  in  May,  1833.  Laws  of  1826,  161,  §  1;  JRoe  v. 
Swariy  6  Cpwen,  294;  Little  v.  Harvey ,  9  Wend.  167;  Tv/ts 
V.  Tuftsy  18  do.  621.  If,  therefore,  the  lien  has  expired  by 
iapse  of  time,  Morrison's  administratrix  has  no  right  to  retain 
assets  sufficient  to  satisfy  that  judgment,  in  exclusion  of 
other  debts.  Steel  v.  Rorke^  1  Bos.  &  Pul.  307, 310;  Hickey 
V.  Hayter^  6  T.  R.  384.  Even  a  Court  of  Chancery  will 
not  aid  him.     Bustard  v.  Morrison^  1  Scam.  236.. 

2.  Admitting,  however,  that  Morrison's  judgment  is  a 
lien,  his  administratrix  must  proceed  to  enforce  it,  by  a  pro- 
ceeding against  the  land.  1.  The  lien  having  once  attached, 
cannot  be  defeated  by  any  species  of  alienation  whatsoever. 
Morris  v.  Mowatt^  2  Paige,  690;  Rankin  v.  Scott,  12  Wheat. 
177;  S.  C.  6  Peters'  Cond.  R.  606.  2.  Nor  is  it  aflTected  by 
the  death  of  Edgar.  Menard  v.  Marks,  1  Scam.  26;  Rey- 
nolds V.  Henderson,  2  Gilm.  110;  Laws  of  1829,  86,  §  2. 
Upon  his  death,  the  lands  descended  to  his  heirs  subject  to 
all  the  liens,  charges  and  incumbrances,  which  existed 
against  those  lands  at  the  time  of  his  decease.  Wilkinson 
V.  Leland,  2  Peters,  667;  Drinkwater  v.  Drinkwater,  4 
Mass.  368-9.  3.  The  administrator's  sale  passed  no  great-^ 
er  rights  than  the  heirs  had  in  the  lands  at  the  time  of  the 
sale.  4.  The  administratrix  ihad  no  right  to  the  proceeds  of 
the  sale  of  the  real  estate.  Paysinger  v.  Shampard,  1  Bai- 
ley, 237,  cited  in  2  U.  S.  Dig.  316,  Note  23;  Conard  w 
Atlantic  Ins.  Co.  1  Peters,  442-4. 

3.  The  doctrine  pf  retainers  does  not  exist  under  our 
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laws,  as  unqualifiedly  as  it  was  recognized  by  the  Common 
Law:  1.  The  reason  of  the  rule  has  ceased.  3  Bl.  Com. 
18-19;  Laws  of  1829,230,  §116.  2.  Personal  assets  only 
can  be  retained  by  the  administratrix.  The  proceeds  of  land 
are  equitable  assets,  which  must  be  distributed  pro  rota 
among  the  creditors,  without  regard  to  the  dignity  of  the 
debts.     Sogers  v.  Hogera,  3  Wend.  516.     n 

4.  Again,  Morrison's  lien  did  not  extend  to  lands  situate 
beyond  the  limits  of  Randolph  county.  Therefore,  as  the 
sale  of  all  the  lands  of  Edgar  created  a  confusion  of  assets, 
Morrison's  administratrix  had  no  right  to  retain  a  sum  suf- 
ficient to  satisfy  the  judgment  of  her  intestate.  Bustard  y. 
Morrison^  1  Scam.  235. 

6.  Nor  did  Morrison's  judgment  create  any  lien  upon  the 
personal  Estate  of  Edgar,  or  give  him  any  right  to  retain  the 
personal  assets  in  exclusion  of  other  creditors.  Laws  of 
1825,  152,  §  6.     Blovnt  v.  Troy  lor,  4  Ala.  667. 

6.  By  filing  a  transcript  of  those  judgments  in  the  Probate 
Court  of  Randolph  county,  Morrison  waived  the  specific  lien 
he  had  acquired  upon  the  lands  of  Edgar,  and  elected  to 
take  B,pro  rata  distribution  out  of  the  general  assets. 

From  this  view  of  the  subject,  the  conclusion  follows,  that* 
the  judgments  of  Morrison  have  no  preference  over  other 
creditors  in  the  distribution  of  the  assets  of  Edgar's  estate, 
and  that  if  his  administratrix  has  any  right  to  retain,  under 
our  laws,  she  can  only  retain  ^pro  rata  part. 

2>.  J.  Bakery  for  the  appellee,  made  the  following  points: 
1.  The  Common  Law  gives  to  a  creditor  by  judgment  a 
priority  of  payment  over  simple  contract  or  specialty  credit- 
ors, in  respect  to  the  personal  assets  of  a  deceased  debtor. 
See  Toller's  Law  of  Ex'rs.  258,  et  seq.  This  right  is  distinct 
from  the  judgment  creditor's  right  of  lien,  which  is  created, 
and  its  character  and  extent  determined  by  statute.  See  sec- 
tion 2  of  Act  relative  to  judgments  and  executions,  approved 
January  17th,  1824.  See  also  Act  of  1825.  By  the  Act  of 
1823,  the  proceeds  of  the  sales  of  real  estate,  when  all  the 
land  of  the  deceased  debtor  were  sold,  were'  made  equitable 


Digitized  by  VjOOQ IC 


292  SUPREME  COURT. 


Paschall  v.  Hdilman. 


assets.  See  Laws  of  1823,  169.  By  the  Acts  of  1826  and 
1829  th^y  are  legaLassets,  or  rather  are  made  assets  general- 
ly, and  to  be  applied  in  payment  of  creditors,  as  are  the  pro- 
ceeds of  the  personalty. 

2.  The  Act  to  amend  the  Act  regulating  administrations, 
and  the  descent  of  estates,  and  for  other  purposes,  approved 
February  12th,  1823,  does  not  profess  to  take  away  this  right 
of  priority  in  payment  from  the  judgment  creditor.  The 
legislature  is  not  competent  to  take  it  away  from  a  creditor, 
who  had  obtained  his  judgment  before  the  passage  of  the 
Act;  but  judgments  are  not  embraced  by  the  terms  of  the 
Act.  The  words  are:  "Not  giving  any  preference  to  any 
debts  on  account  of  the  instrument  of  writing  on  which  the 
same  may  be  founded."  The  rights  of  the  judgment  credit- 
ors, Morrison  &  Tiffin,  having  obtained  their  judgments 
while  this  Act  was  in  force,  are  to  be  determined  by  it.  In 
the  caseof  Betts  &  Smith,  administrators  of  Jones  v.  Bond, 
this  Court  decided,  that  this  Act  does  not  apply  to  the  estates 
of  those  who  died  befor^  its  passage.  Bre.  223.  In  the  case 
of  Woodworth  v.  Greenup  *S'  Conioay^  administrators  of 
Payne,  this  Court  held  that  judgments  were  not  embraced  by 
•that  Act,  and  were  entitled  to  priority  in  payment  over  sim- 
ple contracts  or  specialty  debts,  when  the  estate  of  the  de- 
ceased wa%  insolvent,  and  notwithstanding  the  provisions  of 
the  Act  of  February  12th,  1823.  Moreover,  the  last  section 
of  the  Act  concerning  wills  and  testaments,  &c.,  passed  in 
1829,  contains  an  express  saving  of  the  rights  acquired  under 
former  laws.  It  is  said  by  the  counsel  on  the  other  side, 
that  the  right  of  priority  in  payment,  is  in  consequence  of 
the  lien  of  the  judgment  created  by  the  law.  This  cannot 
be  so,  for  debts  by  specialty  at  the  Common  Law  had  pri- 
ority over  debts  by  simple  contract;  and  debts  due  by  spe- 
cialty, or  instruments  under  seal,  were  never  a  lien  on 
property.  The  lien,  too,  of  a  judgment,  is  on  the  lands  of 
the  debtor,  and  the  priority  of  payment  relates  only  to  the 
personalty.  Most  of  the  authorities  referred  to  by  the  coun-  , 
sel  for  the  appellant,  it  is  submitted,  have,  at  most,  only  a 
remote  application  to  this  case.     In  Woodworth  v.  Greenup 
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4"  Conway^  (administrators,  &c.)  this  Court  affirm  the  right 
of  the  judgment  creditor  to  a  priority  in  payment  out  of  the 
personalty,  and  decide  it  to  be  a  vested  right.  If  so,  it  is 
not  taken  away,  nor  could  it  be,  by  the  Act  of  1829,  concern- 
ing wills,  &c'.  The  last  section  of  that  Act  is  ample  to  se- 
cure all  rights  vested  under  former  laws.  The  right  of 
Wm.  Morrison,  as  the  administrator  of  John  Edgar  deceased, 
to  retain  in  this  case,  is  incidental  to,  and  grows  out  of  his 
right  of  priority  of  payment. 

T.  Fordy  for  the  plaintiff  in  error,  in  conclusion. 

The  Court  is  likely,  in  this  case,  to  be  misled  by  mixing  up 
together  the  doctrine  of  judgment  liens  upon  land,  a  credit- 
or's right  to  priority  of  payment,  and  the  common  law  right' 
of  an  administrator  to  retain  for  a  debt  due  to  himself. 
These  matters  must  be  considered  separately,  or  otherwise 
the  law  will  be  confounded. 

I.  Can  an  administrator  who  is  also  a  judgment  creditor, 
after  a  sale  of  lands  to  pay  debts,  follow  the  land  into  the 
money  and  assert  his  lien  on  the  money?  The  administrator 
filed  his  judgment  in  the  Probate  Court,  procured  it  to  be 
allowed,  and  it  being  thus  made  to  appear  that  personal  es- 
tate was  insufficient,  obtained  from  the  Circuit  Court  an  order 
to  sell  land.  By  so  doing  he  abandoned  his  lien  on  the  land. 
If  he  sold  the  whole  interest  in  the  land,  his  lien  is  gone.  If 
he  sold  only  the  interest  of  the  heir,  then  he  has  no  claim 
to  the  money,  because  in  that  case  the  land  was  sold  only  for 
the  value  of  the  land  over  and  above  the  amount  of  the  judg- 
ment. Morrison's  lien  would  still  b^in  full  force,  and  might 
be  asserted  by  execution,  notwithstanding  the  sale.  Is,  then, 
the  judgment  creditor  not  only  to  have  a  lien  on  the  land  to 
be  prosecuted  by  execution,  and  also  the  money  for  which 
the  land  sold  over  and  above  the  amount  of  the  judgment. 

The  proper  remeay  for  a  judgment  creditor  to  enforce  hiti 
lien  is  by  execution.  2  6ilm.>l  10.  In  this  case,  it  is  decided 
that  the  judgment  holds  against  the  administrator.  It  has 
been  held,  that  if  a  grandfather  devise  land  to  his  son,  and 
the  son  dies,  and  the  land  is  sold  by  order  of  Court,  the 
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inf)ney  does  not  go  to  the  grand  children,  but  is  assets.  The 
thing  devised,  by  a  sale,  is  divested  of  its  character  of  land^ 
and  will  be  disposed  of  as  money.  14  Pick.  345.  This  case 
shows  that  the  incidents  which  belong  to  land  do  not  follow 
the  land  into  the  money  for  which  it  has  been  sold.  It  has 
been  held,  also,  that  if  a  judgment  creditor  loses  his  lien  at 
Law,  a  Court  of  Equity  cannot  assist  him.  2  Gilm.  110;  1 
Scam.  235.  Also  that  an  administrator  cannot  be  specially 
ordered  to  pay  oflF  a  judgment  lien.  Such  an  order  would 
require  him  to  act  in  the  character  of  a  commissioner,  and 
not  in  that  of  an  administrator.  3  Scam.  207.  If  a  debtor 
himself  should  sell  his  own  land,  the  judgment  creditor  has 
no  right  to  the  purchase  money;  his  lien  is  on  the  land  itself, 
which  is  to  be  enforced  in  the  manner  given  by  law  and  not 
otherwise;  he  has  only  a  power  over  the  land,  and  no  right 
in  the  land,  and  therefore  has  no  right  to  resort 'to  a  fund 
raised  by  a  sale  of  the  land.  1  Peters,  442-4.  A  judgment 
lien  binds  the  property  in  whosoever  hands  it  may  be  found, 
(2  Paige,  590,)  and  is  continued  as  long  as  the  law  which 
governs  it  is  in  force.  6  Peters'  Cond.  R.  504.  The  heir 
takes  land  subject  to  incumbrances,  and  his  interest  may  be 
made  assets  in  the  hands  of  the  administrator.  Si  Peters, 
657;  4  Mass.  358.  The  statute  in  forc^  at  the  time  the 
lands  were  ordered  to  be  sold  and  when  they  were  sold,  ex- 
pressly declares  that  the  proceeds  of  the  sale  shall  be  assets 
in  the  hands  of  the  administrator,  and  be  applied  as  personal 
estate.     Acts  of  1829,  Wills  and  Testaments,  §  105. 

II.  Nor  has  the  administrator  a  right  to  retain.  The  right 
to  retain  was  given  by  the  Common  Law,  because  an  admin- 
istrator cannot  sue  himself.  5  Peters,  304-311.  The  same 
case  (establishes  the  doctrine,  that  there  is  no  right  of  re- 
tainer in  those  States  where  the  law  does  not  give  a  priority. 
The  Act  of  1829  takes  away  the  priority  of  a  judgment. 
Wills  hnd  Testaments,  §§  110,  114.  The  same  law  allows 
an  administrator  to  sue  for  a  debt  due  himself.  §  115.  By 
this  section,  the  administrator  is  compelled  to  file  his  claim, 
whatever  it  may  be,  with  the  Judge  of  Probate,  and  get  it 
allowed  as  other  claims;  the  Judge  of  Probate  is  to  appoint 
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,  some  person  to  defend  the  estate.  The  administrator  may 
appeal,  and  the  Judge  of  Probate  is  to  appoint  ^ome  person 
to  defend  in  the  Circuit  Court.  In  the  very  next  section  fol- 
lowing, (§  116,)  it  is  enacted  that  all  claims  thus  allowed  shall 
be  classed,  entered  of  record,  and  paid  pro  rata.  In  none 
of  tlie  provisions  of  the  Act,  is  the  debt  due  to  an  adminis- 
trator treated  of,  or  placed  on  a  different  footing  from  debts 
due  other  persons.  At  all  events,  the  doctrine  of  retainer 
does  not  apply  to  money  arising  from  a  sale  of  land  by  an 
administrator.     3  Wend.  616. 

III.  But  it  is  said  that  although  the  administrator  has  no 
lien,  nor  a  right  to  retain,  yet  is  he  entitled  to  a  priority  of 
payment.  This  claim  is  made  out  a3  follows:  The  Common 
Law  allowed  a  priority  of  payment  in  favor  of  judgments. 
This  Common  Law  right  was  in  force  when  the  judgment 
was  recovered  in  1826,  and  attached  itself  to  the  judgment. 
It  became  a  vested  right,  and  was  not  affected  by  the  Act  of 
1829,  taking  away  the  priority  of  judgments.  To  support 
this  view,  the  defendant  relies  on  the  autbority  of  Beils  v. 
Bond,  Bre.  223;  and  Woodtoorth  v.  Payne* s  administrators, 
Ibid.  294.  In  the  first  case  it  is  decided,  that  the  law  in  force 
when  Payne  died  is  to  govern  in  the  settlement  of  his  estate. 
This  is  an  authority  for  the  plaintiff,  because  Edgar  lived 
until  1830,  long  after  the  Act  of  1829  had  taken  away  the 
priority  of  judgments,  and  in  effect  decides  that  the  law  of 
1829  is  to  govern  in  the  settlement  of  his  estate.  The  other 
case  decides  nothing  that  I  can  see.  The  Court  there  so 
mix  up  the  law  about  judgment  liens,  and  liens  obtained  by 
the  levy  of  an  execution  on  personal  estate,  though  not  in 
question  in  the  case,  with  the  right  of  priority,  that  it  is  im- 
possible to  find  out  what  is  decided.  The  Court,  however, 
holds  even  in  this  case,  that  the  law  in  force  at  the  time  of 
the  decedent's  death  is  to  govern  in  selling  his  estate,  and 
they  hold  the  plea  to  be  bad  because  it  did  not  show  whether 
he  died  before  or  after  the  Act  of  1823.  The  position  that 
the  right  of  priority  attacked  itself  to  the  judgment  as  soon 
as  rendered,  and  in  the  life  time  of  Edgar,  and  became  a 
vested  right,  is  untenable.     Even  a  judgment  lien  is  not  a 
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^  vested  right.  It  is  a  mere  power  over  the  land,  and  not  a 
right  in  it.  '  1  Peters,  442-4.  It  continues  no  longer  than 
the  law  is  in  foree  which  governs  it,  (6  Peters'  Cond.  R. 
605,)  and  may  be  destroyed  altogether  by  a  repeal  of  the 
law.  1  Blackf.  340;  7  do.  382;  1  Ohio  Cond.  R.  268-9. 
The  right  of  priority  can  be  no  more  sacred  than  a  judg- 
ment lien.  The  Act  of  1829  professed  to  be,  and  is  a  revis- 
ion and  full  system  of  law  for  administrators  and  executors. 
As  such,  it  must  necessarily  repeal  the  Common  Law  in  all 
cases  where  the  two  conflict.  But  it  is  said  that  the  repeal- 
ing clause  reserves  all  rights  acquired  under  former  laws. 
In  this  case,  I  insist  that  Morrison  could  not  have  a  right  of 
priority  of  payment  out  of  Edgar's  estate  until  Edgar  died. 
The  right,  if  any  there  was,  according  to  Breese,  223,  294, 
attached'to  the  administration  and  not  to  the  judgment.  The 
judgment  is  in  force  truly,  but  during  the  debtor's  life  there 
can  be  no  priority.  A  lien  attaches  to  the  judgment  imme- 
diately, and  may  be  enforced  in  the  lifetime  of  the  debtor; 
but  a  right  to  be  paid  first  out  of  the  estate  of  a  deceased 
person,  from  the  very  nature  of  the  thing,  can  have  no  exist- 
ence in  the  lifetime  of  the  debtor.  If  it  does  so  exist  there 
is  no  mode  of  enforcing  it.  It  is,  therefore,  not  a  right  at 
all,  and  cannot  be  reserved  by  the  repealing  clause  of  the 
Act  of  1829. 

The  Opinion  of  the  Court  was  deliverd  by 
Purple,  J.  At  the  May  term  1826,  of  the  Randolph  Cir- 
cuit Court,  William  Morrison,  obtained  a  judgment  against 
John  Edgar,  for  $791*05i,  upon  which  execution  was  issued 
within  one  year  thereafter.  Edgar  died  on  the  1st  of  De- 
cember, 1830,  and  Morrison  was  appointed  his  administrator. 
During  the  interval  between  the  years  1831  and  1836,  both 
inclusive,  claims  to  a  large  amount  were  filed  and  allowed 
against  Edgar's  estate;  among  which  was  one  in  favor  of 
Martha  Eliza  Edgar,  now  intermarried  with  appejlant,  for 
$10,500-00  on  a  bond  filed  and  allowed  the  26th  April,  1832; 
and  also  the  judgment  in  favor  of  Morrison,  also  filed  and  al- 
lowed December  8th,  1833;  which,  at  the  time,  amounted  to 
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$1063*66i.  Th»  personal  assets  of  the  estate  of  Edgar 
amounted  to  $764*26.  Of  this  sum,  $306*36  was  applied  by 
Morrison  in  payment  of  debts,  which  by  law  were  entitled  to 
priority;  and  the  residue,  $467*89,  in  payment  of  his  judg- 
ment against  Edgar.  Edgar,  at  the  time  of  his  death,  owned 
several  tracts  of  land,  situated  partly  in  Randolph,  and  part' 
ly  in  other  counties  of  the  State.  The  personal  estate  being 
insufficient  to  pay  the  debts  of  the  intestate,  Morrison  ap- 
plied to  the  Circuit  Court  for  leave  to  sell  the  real  estate 
before  mentioned.  An  order  was  made  Cor  the  sale,  which 
took  place  on  the  22d  August,  1834,  and  February  2d,  1836 
Morrison  died,  and  Eliza  S.  Hailman,  appellee^  was  appoint-- 
ed  his  administratrix  cum  testamento  annexo.  ^ 

Paschall  applied  to  the  Probate  Justice  of  Randolph  coun- 
ty for  an  order,  that  the  money  arising  from  the  personal 
assets  of  the  estate  of  Edgar,  and  also  the  proceeds  of  the 
sales  of  the  real  estate,  deducting  the  said  $306*36,  paid  upon 
claims  which  had  priority  in  law,  should  be  distributed  pro 
rata  among  the  creditors  of  Edgar,  including  the  judgment 
in  favor  of  Morrison  before  referred  to.  The  Court  decided 
that  Morrison,  in  his  life-time^  and  his  administratrix  since 
his  death  had  a  right,  as  against  the  appellant  and  other 
creditors  by  simple  contract,  to  retain  the  whole  amount 
due  upon  said  Morrison's  judgment  out  of  the  said  personal 
assets  and  the  proceeds  of  said  sales. 

From  this  decision,  Paschall  appealed  to  the  Circuit  Court 
of  Randolph  county,  where,  by  consent  of  parties  at  the 
November  term  1847,  a  judgment  pro  forma  was  rendered, 
affirming  the  judgment  of  the  Probate  Justice,  and  the  appel- 
lant prosecuted  an  appeal  to  this  Court.  Whether  the  judg- 
ment of  the  Circuit  Court  affirming  the  decision  of  the  Pro- 
bate Justice  was  erroneous,  is  the  question  to.be  determined 
here. 

It  is  insisted  by  the  counsel  for  the  appellee:  1st.  That 
Morrison  and  his  administratrix,  by  virtue  of  their  appoint- 
ments as  administrator  and  administratrix,  had  a  Common 
Law  right  to  retain  so  much  out  of  assets  of  the  estate  of 
Edgar,  as  would  be  sufficient  to  pay  Morrison's  judgment 
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against  him,  as  against  other  creditors  whose  claims  were  of 
equal  degree,  and  that  this  provision  of  the  Common  Law 
was  in  force  at  the  time  Morrison  recovered  his  judgmejit; 
and  that  he  thereby  acquired  a  vested  right  to  have  the  judg- 
ment enforced  according  to  the  Common  Law  rule  against 
the  estate  of  Edgar,  who  died  on  the  1st  December,  1830. 

It  cannot  be  d«nied  that  the  Common  Law  rule  in  relation 
to  the  right  of  an  administrator  to  retain  is  as  the  counsel 
contend.  Toller  on  Ex'rs,  295;  3  Burrow,  1380,  cites 
Cro.  Eliz.  232.  But  whether  the  appellee  is  in  a  condi- 
tion to  avail  herself  of  its  benefits,  is  a  question  which  must 
be  settled  by  reference  to  the  statutes  of  this  State. 
^  On  the  12th  February,  1823,  the  legislature  of  the  State 
passed  a  law  providing  for  the  distribution  of  estates  of  de- 
ceased persons,  dying  insolvent  by  paying:  1st.  Funeral  ex- 
penses, Probate  fees,  or  fees  incurred  on  administration; 
2nd.  All  other  tiemands  in  equal  proportions,  without  regard 
to  their  nature,  giving  no  preference  to  any  debts,  on  ac- 
count of  the  instrument  of  writing  on  which  they  might  be 
founded.  Laws  1823,  p.  127.  Under  this  statute  it  has  been 
held,  in  the  case  of  Jones^  adminisiraiors  v.  Bondy  Bre. 
223,  that  the  same  did  not  apply  to  cases  where  the  intestate 
had  died  before  the  passage  of  the  law.  And  also  in  the 
case  of  Woodworih  v.  Paine^s  adminiatratorj  Bre.  294, 
that  on  a  scire  facias  to  revive  a  judgment  rendered  in  1822, 
this  law  did  not  apply  to  judgments  rendered  before  its  pas- 
sage; but  upon  the  express  ground  that  judgments  were 
not  named  in  the  Act,  and  that  being  of  superior  dignity  to 
other  debts,  were  not  included;  and  that  they  retained  their 
priority  as  at  Common  Law.  From  an  examination  of  this 
last  case,  it  will  be  seen  that  the  judgment  creditor  sought 
only  to  enforce  his  lien  against  the  land  of  the  intestate. 

A  short  time  previous  to  the  passage  of  the  law  before  re- 
ferred to,  on  the  28th  of  January,  A.  D.  1823,  an  Act  was 
passed  authorizing  executors  and  administrators,  in  case  of 
deficiency  in  personal  assets  to  pay  the  debts  of  the  testa- 
tor or  intestate,  to  apply  to  the  Circuit  Court  and  obtain  an 
order  for  the  sale  of  real  estate  for  the  purposes  aforesaid;  the 
4th  section  of  which,  among  other  things,  provides  that  the 
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moneys  arising  from  such  sales,  shall  be  assets  in  the  hands 
of  the  executor  or  administrator,  for  the  payment  of  debts 
due  from  such  testator  or  intestate.  Laws  1823,  p.  90,  93. 
The  Act  of  the  12th  February,  1823,  remained  in  force  until 
it  was  supplied  and  repealed  by  the  Act  of  July  1st,  1829,  of 
.  "Wills  and  Testaments."     Laws  1829,  p.  190-237. 

This  Act  provides  for  the  distribution  of  ^he  effects  of  de-  . 
ceased  persons  who  died  insolvent  as  follows.  1st.  By  the 
payment  of  funeral  and  other  expenses  attending  the  last 
sickness  of  the  deceased;  2d.  Expenses  of  proving  the  will, 
taking  out  letters  of  administration  and  settlement  of  the  es* 
tate,  and  physicians'  bills  during  the  last  illness;  3d.  For 
the  payment  of  money  received  by  the  deceased  as  execu- 
tor, administrator  or  guardian,  and  not  a&counted  for;  4th. 
All  other  debts  and  demands  of  whatsoever  kind,  without 
regard  to  quality  or  dignity,  which  shall  be  exhibited  in  two 
years  from  the  granting  of  letters  of  administration.  See 
section  110.  The  114th  section  provides,  that  debts  of 
such  deceased  persons  shall  be  paid  in  the  manner  provided 
in  the  Act,  and  when  the  estate  is  insufficient  to  pay  the  de- 
mands of  any  one  class,  the  same  shall  be  paid  pro  raia, 
whether  due  by  judgment,  writing  obligatory,  op  other- 
wise, except  as  in  said  Act  excepted.  Section  116  pro- 
vides, that  executors  or  administrators  having  demands 
against  the  testator  or  intestate,  shall  file  the  same  with  the 
Court  of  Probate  as  other  persons,  and  that  the  Court  shall 
appoint  some  person  to  manage  the  defeoce.  Section  119 
prof ides,  that  upon  each  settlement,  the  Court  of  Probate 
'  shall  ascertain  the  amount  of  debts  against  the  estate,  and 
of  the  money  which  has  come  to  the  administrator  belonging 
to  the  estate  of  the  deceased,  and  if  the  same  shall  not  be 
sufficient  to  pay  all  the  debts  due  from  the  estate,  he  shall 
"make  an  order,  that  the  same^  be  paid  out  pro  rata  among 
the  creditors,  according  to  their  several  rights  as  established 
by  this  Act.  Section  140  repeals  former  laws  upon  the  same 
subject,  and  provides,  "that  no  rights  acquired  under  for- 
mer Acts  which' are  repealed,  shall  be  invalidated  or  affect- 
ed by  the  provisions  of  this  Act'^ 
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It  is  believed  that  the  foregoing  provisions  of  theiaws  of 
this  State,  are  all  that  have  any  peculiar  bearing  upon  the 
present  question.  Since  the  date  of  the  passage  of  the  law, 
they  have,  without  any  material  change,  remained  in  force. 

This  right  of  retainer  is  said  by  Blackstone,  in  his  Com- 
mentaries, Vol.  2,  p.  18-19,  to  be  a  ^^remedy  by  mere  act  and 
operation  of  la#,  and  to  be  grounded  upon  this  reason: 
That  an  executor  or  administrator  cannot,  without  appa- 
rent absurdity,  commence  suit  against  himself  as  representa- 
tive of  the  deceased,  to  recover  that  which  is  due  to  him  in 
his  own  private  capacity;  but,  having  the  whole  personal  es- 
tate in  his  hands,  so  much  as  is  sufficient  to  answer  his  whole 
demand,  is  by  operation  of  law,  applied  to  that  particular 
purpose,  to  the  exclusion  of  other  creditors  in  equal  degree, 
in  case  of  a  deficiency  of  assets  to  pay  the  whole  of  that 
class  of  claims  against  the  estate  of  the  testator  or  intestate. 

Without  stopping  to  inquire  into  the  soundness  of  the  rea- 
sons given,  why  the  claim  of  an  administrator  or  executor, 
because  he  cannot  sue  himself,  should  be  preferred  in  the 
whole,  tO'the  debt  of  another  in  equal  degree,  it  is  sufficient 
that  we  find  the  law  so  written;  and  if  the  appellee  here 
has  shown  that  she  has  brought  herself  within  the  provisions 
of  the  Common  Law,  her  right  is  indisputable. 

This  depends  upon  the  solution  of  one  simple  proposition: 
Whether  the  distribution  of  the  estate  of  a  testator  or  intes- 
tate, is  to  be  controlled  by  the  law  which  was  in  force  at  the 
time  of  the  death,  of  the  testator  or  intestate;  or  that  which 
existed  at  the  time  when  the  debt,  or  right,  accrued  t^  the 
creditor. 

We  apprehend  that  there  can  be  but  one  rational  conclu- 
sion formed  upon  the  subject.  When  Edgar  died,  the  Act 
of  1829  was  in  force,  and  that  of  1823  repealed,  and  all  the 
provisions  of  the  Common  Law  of  England,  in  relation  tc  the 
right  of  an  executor  or  administrator  to  retain  in  preference 
to  other  creditors  in  equal  degree,  supplied,  by  prescribing 
the  manner  in  which  he  may  prove  his  demand  against  the 
estate;  that  all  moneys  in  his  hands,  whether  arising  from 
personal  property,  or  the  sale  of  real  estate,  shall  be  assets  in 
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his  hands  for  the  payment  of  debts  due  from  the  testator  or 
intestate;  and  by  declaring,  with  certain  exceptions  before 
mentioned,  that  the  assets  shall  be  distributed,  pro  raiaj 
among  all  the  creditors  who  shall  file  and  prove  tlieir  claims 
within  the  time  limited  by  law,  without  regard  to  the  quality 
or  dignity  of  the  same. 

The  idea,  that  because  Morrison  obtained  a  judgment 
against  Edgar  in  1826,  when,  it  is  said,  that  the  Common 
Law  applicable  to  the  distribution  of  the  estates  of  deceased 
persons  was  in  force  in  this  State,  he  thereby  acquired  a 
vested  right,  that  Edgar's  assets,  whenever  he  might  die, 
should  be  applied  in  payment  of  his  debts,  according  to  the 
law  as  it  existed  at  the  time  his  judgment  was  rendered, 
cannot  for  one  moment  be  indulged,  and  the  decisions  of  the 
Supreme  Court  before  referred  to,  fall  far  short  of  establish- 
ing any  such  principle.  In  order  to  sustain  such  a  position, 
it  would  be  necessary  that  Morrison  should  show  that  by  vir- 
tue of  his  judgment,  he  had  acquired  a  vested  right  to  ad- 
minister on  Edgar's  estate. 

The  Court  has  no  hesitation-  in  coming  to  the  conclusion, 
that  the  appellee  in  this  case  has  no  right  under  the  law,  to 
retain  her  demand  against  the  estate  of  Edgar,  to  the  exclu- 
sion of  other  creditors  in  equal  degree  according  to  the  rules 
of  distribution  of  intestates'  and  testators'  estates,  as  pre- 
scribed by  the  Act  q{  1829. 

The  next  point  made  by  the  appellee  is,  that  being  a  judg- 
ment creditor,  she  is  entitled  to  priority  in  payment  out  of 
the  assets  of  Edgar  over  creditors  by  bond  or  simple  con- 
tract; and  for  the  same  reasons,  and  upon  the  same  princi- 
ples substantially,  that  she  has  the  right  to  retain;  that  is, 
that  such  was  the  law  at  the  time  of  the  rendition  of  Morri- 
son's judgment.  The  reasons  which  have  been  before  given 
against  her  right  to  retain,  and  the  law  before  referred  to 
regulating  the  distribution  of  estates  in  force  at  the  time  of 
'Edgar's  death,  are  as  conclusive  upon  this  as  upon  the  other 
point.  By  the  Act  of  1829,  the  idea  that  any  such  right  of 
priority  existed,  is  totally  excluded.     So  far  as  the  distribu- 
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tion  of  assets  is  concerned,  judgment  creditors  and  simple 
contract  creditors  are  placed  upon  an  equal  footing. 

It  has  not  been  seriously  urged  by  the  counsel  for  the  ap- 
pellee, that  she  was  entitled  to  claim  priority  in  payment,  by 
virtue  of  her  judgment  lien  4ipon  the  land  which  had  beea 
sold  and  converted  into  assets.  ^ 

Such  a  position,  we  think,  (if  taken,)  would  be  untenable. 
If  Morrison  had  a  lien  upon  any  portion  of  the  land,  he 
might,  had  he  chosen  to  do  so,  have  enforced  the  same;  but 
he  could  not  sell  the  land,  nor  the  interest  of  the  heirs  of 
Edgar  in  the  same,  and  thereby  transfer  his  lien  from  the 
land  to  the  money  arising  from  the  sale,  which  the  law  has 
declared  shall  become  assets  in  his  hands  for  the  payment  of 
debts,  pro  rata,  of  the  testator  or  intestate.  If  he  sold  the 
land  itself  without  reservation  or  qualification,  be  will  be 
presumed  to  have  waived  his  lien.  If  he  only  sold  the  inter- 
est of  the  heirs  of  Edgar,  he  may  still  retain  his  lien;  and  in 
either  event,  he  sustains  no  injury  of  which  he  has  any  just 
right  to  complain.  - 

The  order  and  decision  of  the  Probate  Justice  of  the 
Peace,  and  also  of  the  Circuit  Court  affirming  the  s^me,  was 
erroneous.  The  order  should  have  been  made  as  applied 
for  by  the  appellant,  that  the  appellee,  after  discharging  such 
claims,  as  by  the  law  of  1829  were  entitled  to  precedence, 
should  pay  pro  rata  to  the  creditors  of  the  estate  of  Edgar, 
whose  claims  had  been  filed  and  allowed  within  the  time 
prescribed  by  law,  all  such  syms  of  money  as  may  have 
come  to  her  hands  as  administratrix,  with  the  will  annexed, 
of  William  Morrison,  deceased,  who  was  administrator  of 
John  Edgar,  deceased,  whether  the  same  were  due  by  judg- 
ment, writing  obligatory,  or  simple  contract. 

The  judgment  of  the  Circuit  Court  is  reversed  at  the 
costs  of  the  appellee,  botii  in  this  Court  and  in  the  Court 
below,  to  be  paid  by  the  said  appellee  in  the  due  course  of 
administration. 

J^udgment  reversed. 
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William  Taylor  ei  a/.,  plaintiiTs  in  error,  v.  Hanks  Tay- 
^      LOR  e/  al.y  defendants  in  error.  I 

Error  to  Wayne. .       » 

The  presumption  of  law  is,  when  a  father  purchases  land  in  t^  name  of  his 
children,  unaccompanied  by  any  extraordinary  or  explanatory  circumstan- 
ces,, that  it  was  intended  as  an  advance  or  gift  to  them.  This  presumption^ 
however,  may  be  rebutted  by  circumstances. 

Bill  IN 'Chancery,  in  the  Wayne  Circuit  Court,  to  en- 
force a  specific  performance  of  a  resulting  trust,  and  also  for 
a.  partition.  The  case  was  heard  before  the  Hon.  William 
Wilson,  at  the  August  term  1846,  ^d  a  decree  entered  in 
conformity  with  the  prayer  of  the  bill. 

•/?.  T.  Bledsoe^  for  the  plainti£fs  in  error. 

The  Opinion  of  the  Court  was  delivered  by  - 
*  Caton,  J.  This  bill  was  filed  by  the  children  of  James 
Taylor  by  a  second  marriage  against  the  children  which  he 
left  of  a  former  marriage,  to  enforce  the  specific  performance 
of  a  resulting  trust.  The  bill  states,  that  James  Taylor,  the 
ancestor* of  all  of  the  parties,  in  the  year  1820,  with  his  own 
money,  and  for  his  own  use  and  benefit,  purchased  a  certain 
quarter  section  of  land  of  the  United  States,  in  the  names  of 
William  and  Isaac  Taylor,  his  two  eldest  sons,  who  were  at 
\hat  time  minors,  which  wad  not  intended  as  an  advance  to 
them,  but  in  trust  for  himself.  James  Taylor  died  in  1841, 
without  haying  procured  the  said  trustees  to  execute  the 
trust,  for  which  purpose  this  bill  is  filed.  The  bill  also  states 
that  Isaaq  Taylor  has  sold  by  quitclaim  deed  to  William 
Merritt,  who  was  also  made  a  defendant.  There  is  also  a 
prayer  for  partition.  The  bill  also  sets  forth  a  variety  of 
circumstances,  as  tending  to  prove  the  right  claimed,  which 
will  be  noticed  when  the  proof  comes  to  be  considered. 

William  Taylor  admits  the  purchase  by  James  Taylor  as 
charged,  but  says  that  the  money  with  which  the  land  wa« 
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bought,  was  furnished  by  their  grandmother  or  by  their 
mother,  for  the  express  purpose  of  purchasing  said  land  for 
him  and  his  brother  Isaac.  He  denies  a  portion  of  the  cir- 
cumstances set  up  in  the  bill,  as  tending  to  prove  the  trust. 

Merritt  admifs  that  he  purchased  a  portion  of  the  land  as 
charged,  but  denies  all  knowledge  of  the  other  matters  sta- 
ted in  the  bill. 

In  this  case  there  are  no  principles  of  law  which  are  con- 
troverted, excepting  as  to  the  amount  of  evidence  which 
should  be  required  to  make  out  the  case.  We  entertain  no 
doubt,  that  the  money  with  which  this  land*was  purchased 
beloilged  to  James  Taylor,  and  but  for  the  relationship  of  the 
parties,  the  law  would  imply  a  trust  at  once.  But  the  pre- 
sumption of  law  is  the  other  way,  where  a  father  purchases 
land  in  the  name  of  his  children.  Where  that  is  done,  unac- 
companied by  any  extraordinary  or  explanatory  circumstan- 
ces the  supposition  is,  that  it  was  intended  as  an  advance  or 
gift  to  them,  and  it  has  been  regretted  by  some  very  able 
judges,  that  this  presumption  has  ever  been  allowed  to  be 
rebutted,  by  considering  the  child  a  purchaser,  for  a  good* 
consideration  which  the  natural  love  and  affection  of  the 
father  for  the  son,  would  warrant.  2  Story's  Eq.  Jur.  §  § 
1202,  1203,  and  note  2,  2d  Ed.  The  law,  however,  is 
too  well  settled  to  admit  of  doubt,  and  upon  looking  into  the 
cases  it  is  found,  that  this  rebutter  is  often  established  by 
circumstances,  not  the  most  cogent  and  satisfactory,  as  where 
the  father  takes  possession  of  the  land  and  receives  the  rents 
and  profits,  or  where  the  son  gives  receipts  in  the  father's 
name,  or  where  the  son  had  been  previously  provided  for. 
But  after  all,  the  most  that  can  be  said  on  this  subject  is, 
that  no  fixed  and  definite  rule  can  be  found  to  guide  us  but 
the  intention  of  the  father,  at  tlie  time  the  purchase  was 
made,  which  must  be  gathered  from  all  the  lights  Which  the 
attending  circumstances  afford.  Now,  in  this  case,  I  confess 
that  we  have  so  much  light  that  I  have  great  difficulty  in 
seeing  my  way  clear.  Indeed,  it  rarely  occurs  where  the  ev- 
idence is  so  equally  balanced,  when  all  taken  together,  as 
to  leave  the  mind  so  nearly  upon  an  equipoise. 
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In  support  of  the  legal  presumption  in  favor  of  the  de- 
fendants below,  is  the  fact,  which  I  think  is  proved,  that  the 
father  obtained  .the  money  with  which  the  land  was  pur- 
chased by  his  first  wife,*t(rho  was  the  mother  of  his  two  sons  in 
whose  name  he  entered  it.  But  the  answer  to  this  is,  first, 
that  we  ought  not  to  suppose  that  he  intended  to  bestow  all 
that  he  had  received  by  his  first  wife  upon  her  two  sons, 
leaving  her  two  daughters  entirely  unprovided  for.  Besides, 
James  Taylor  expressed  his  intention  to  give  to  his  four  chil- 
dren by  his  first  wife,  sixty  dollars  each,  on  account  of  what 
he  had  received  by  their  mother;  and  this  he  did  dd,  either 
in  money  or  property,  as  to  all  except,  perhaps,  one  of  the 
daughters.  But  it  is  proved  by  several  witnesses,  that 
the  father  repeatedly  declared,  that  the  land  was  en- 
tered with  money  received  .by  his  first  wife,  and  that  he 
intended  it  for  Isaac  and  William;  and  then  there  are 
other  witnesses  who  swear  to  contrary  declarations  during 
the  same  time,  insisting  that  the  land  was  his. .  It  is  aI$o 
proved  clearly  that  James  Taylor  took  po:sses8ion  of  the  land 
immediately  after  he  entered,  improved  it  and  continued  to 
reside  on  it  till  the  time  of  .his  death  in  1841,  a  period  of 
over  twenty  years,  with  the  exception  of  a  few  years  when 
it  was  in  the  possession  of  William  or  Isaac,  which  I  shall 
adwrt  to  again,  and  that  he  cultivated  and  treated  it  as  his 
own.  But  the  answer  to  this  is,  that  he  declared  that  he  ex- 
pected to  live  on  the  land  as  long  as  he  lived,  unless  he  got 
another  place,  as  there  was  room  enough  for  them  all;  from 
which  it  is  inferred  that  he  manifestly  recognized  it  as  be- 
longing to  his  two  sons;  and  he  declared  while  in  possession, 
that  it  belonged  to  William  and  Isaac,  as  several  witnesses 
state. 

If  the  evidence,  had  stopped  here,  I  should  be  of  opinion 
that  the  legal  presumption  would  have  to  prevail,  that  at  the 
time  the  father  entered  the'land,  he  intended  it  for  his  sons, 
in  whose  names  he  purchased  it.  But  thh  testimony  of  Isaac 
Taylor,  one  of  the  grantees,  is  certainly  entitled  to  very  great 
consideration,  from  the  superior  means  of  knowledge  which 
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he  possessed,  and  from,  the  interest  which  he  had  in  know- 
ing precisely  how  the  matter  stood,  and  from  the  fact  also, 
that  his  interest  at  one  time,  at  lea»t,  was  identical  with  that 
of  William,  Who  is  now  partienlarly  resisting  this  claim.  He 
says  that  he  knew  of  the  purchase,  and  how  it  was  mad^, 
and  with  what  funds,  and  that  he  always  understood  that  the 
land  was  entered  in  his  and  his  brother's  names,  not  for  their 
benefit,  but  for  the  benefit  of  their  father.  Now,  if  the  fa- 
ther really  intended  the  land  for  their  benefit,  it  can  hardly 
be  possible  that  Isaac  would  not  have  known  it.  It  is  true 
that  it  fs  not  easy  to  reconcile  this  with  the  repeated  declara- 
tions that  the  father  made  in  his  life-time  to  the  contrary, 
unless  we  are  to  suppose  that  he  had  some  object  in  holding 
out  this  idea  to  the  world,  which  is  not  explained.  This 
most  probably  may  have  been  the  case,  especially  when  we 
take  into  consideration  another  circumstance,  which  is  clear- 
ly proved  by  Isaac,  which,  I  think,  is  entitled  to  more  weight 
than  any  loose  declarations  which  may  be  proved,  and  which 
is  entirely  inconsistent  with  the  idea  that  either  of  the  par- 
ties considered  the  land  as  really  belonging  to  the  sons. 

Isaac  Taylor  testifies,  that  in  1823  William  purchased  one 
half  of  this  land  of  his  father,  for  which  he  paid  him  sixty 
dollars  down,  and  was  to  pay  him  $260  more.  This  he 
was  told  by  both  his  father  and  William.  Under  this  con- 
tract William  took  possession  of  the  land,  and  held  till  about 
1830,  whetyhe  sold  it  back  to  his  father,  who  paid  him  back 
the  sixty  dollars,  and  also  thirty  dollars  for  improvements 
which  he  had  made  on  the  land.  After  this,  Isaac  bought  the 
l&nd  of  his  father  for  the  ^ame  price,  and  held  it  for  one  ye^, 
when  he  also  sold  it  back  to  his  father  at  the  same  rate.  Isaac 
lalso  says  that  he  agreed  to  give  a  bond  for  a  deed  at  any  time, 
and  he  heard  William  say  he  was  willing  tp  do  the  same. 

Now  all  of  this  is  utterly  inconsistent  with  the  idea  that  ei- 
ther of  the  parties  imderstood  the  land  really  to  belong  to 
the  sons.  They  bought  and  sold  it,  as  if-  it  belonged  to  the 
father,  and  treated  it  throughout  as  if  it  were  his.  This 
ciccumstance  can  be  explained  upon  no  rational  hypothesis, 
consistent  with  any  other  supposition,  and  it  is  calculated  to 
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carry  convictioi^  to  the  mind  with  more  certainty  than  loose 
declarations  made  to  third  persons,  which  may  have  been 
made'  with  interested  motives  to  conceal  his  real  interest  in 
the  premises.  If  'we  are  bounc^  to  reconcile  all  of  this  con- 
flicting testimony,  I  see  of  no  other  way  of  doing  it  with 
any  degree  of  plausibility. 

On  the  whole,  we  cannot  say  that  we  are  dissatisfied  with 
the  decree  of  the  Circuit'  Court,  and  it  is  affirmed  with 
costs. 

Decree  cffirmed. 


'  Thjb  People  of  thc  State  of  Illinois,  plaintiffs  in  error,  t*. 
John  Nichols,  defendant  in  error. 

Error  io  La  Sails. 

The  State  continues  to  be  the  beneficial  owner  of  the  canal  lands,  notwithstand- 
ing the  conveyance  by  the  Governor  to  the  Trustees,  and  may  maintain  an 
action  to  recover  the  penalties  given  by  the  legislature  against  trespassers  on 
such  lands. 

Debt,  in  the  La  Salle  Circuit  Court,  brought  by  the  plain* 
tiffs  in  error  against  the  defendant  in  error,  and  heard  before 
thei  H6n.  John  D.  Ci^ton,  without  the  interve'htion  of  a  jury. 
Judgment  for  the  defendant.  ^ 

The  material  facts  of  the  case  are  stated  by  the  Court  in 
their  Opinion. 

The  cause  was  argued  orally  by  Ji.  Williams  and  E.  D. 
Baker ^  for  the  plaintiffs  in  error,  and  by  T.  L.  Dickey^  for 
the  defendant  in  error. 

The  following  argument  was  submitted  in  writing  by  C.  B. 
Lawrence^  for  the  plaintiffs  in  error: 

Is  the  Act  to  protect  canal  lands  from  trespasses,  approved 
February  27,  1845,  now  in  force — the  lands  having  been 
conveyed  to  the  Trustees? 
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1st.  What  is  the  estate  of  the  Trustees  in  the  lands? 

By  the  Act  of  March  1,  1845,  the  Governor  is  directed  to 
convey  these  lands  to  the  Trustees  in  conformity  with  the 
Act  of  February  27,  1843. 

By  the  tenth  section  of  the  Act  of  1843,  it  is  directed  that 
these  lands  shall  be  conveyed  as  security.  By  the  thirteenth 
section,  that  noffe  of  the  lands  shall  be  sold  by  the  Trustees 
«  until  three  months  after  the  completion  of  the  canal.  By  the 
fourteenth  section,  that  the  Trustees  shall  keep  a  full  and 
true  account  of  their  expenditures,  and  of  the  revenues  de- 
rived from  the  canal  and  canal  lands,  and  report  the  same  to 
the  Governor.  By  the  sixteenth  section,  that  the  canal  lands 
shall  revert  to  the  State  after  the  payment  of  the  canal  in- 
debtedness. By  the  nineteenth  section  the  same  provision 
is  made,  and  also,  that  the  State -may,  at  any  time,  pay  off 
the  canal  indebtedness,  and  that,  in  that  event,  the  Trustees 
shall  resign  the  lands  'to  the  State. 

From  these  pravisions  it  is  very  clear,  both  upon  principle 
and  adjudged  cases,  that,  until  sale  of  the  lands  after  com- 
pletion of  the  canal,  the  Trustees  will,  and  do  now  occupy 
the  position  of  moxtgagees,  and  the  State  that  of  mortgagor, 
before  foreclosure,  or  entry  for  condition  broken.  3  Pick. 
484,  where  a  similar  deed  is  held  to  be  a  mortgage;  also,  nu- 
merous authorities  cited  in  3  (U.  S.)  Dig.,  title  Mortgage j 
§  28. 

It  is  now  the  established  doctrine,  that,  as  against  all  per- 
sons but  the  mortgagee,  the  mortgagor,  until  foreclosure,  is 
the  owner  of  the  estate;  that  he  has  the  legcU  title,  while  the 
mortgagee  has  but  a  lien  on  the  land  for  his  debt.  4  Kent, 
160;  7  Mass.  138;  11  do.  469;  7  Johns.  278;  U.  S.  Dig. 
vol.  3,  page  31,  cases  cited  in  parjagraph  76,  et  seq.  The 
mortgagor  may  maintain  ejectment  to  which  the  mortgage 
cannot  be  set  up  as  an  outstanding  title  in  a  third  person. 
Numerous  cases  cited  in  1  Hilliard's  Abr.  page  276,  note. 

Now,  the  ground  taken  by  counsel  on  the  other  side  is, 
that  these  lands  are  no  longer  canal  lands  owned  by  the 
State,  and  that,  therefore,  the  trespass  Act  of  1846  does^ 
not  apply  to  them.     But  if  the  positions  stated  above  be  cor- 
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rect,  the  State  is  to  be  considered  the  owner  of  these  lands 
until  they  are  sold  by  the  Trustees  after  the  completion  of 
the  canal,  while  the  Trustees  themselves  have  in  the  mean- 
time  only  a  lien  on  the  laixds  to  secure  the  payment  of  their 
debt.  It  certainly  cannot  be  denied  that  the  State  has  an 
interest  in  the  lands,  which  it  is  important  to  protect  from 
trespassers.  Indeed,  the  State  has  the  same  beneficial  in- 
terest in  the  lands  as  she  had  before  the  deed  to  the  Trustees, 
since,  whatever  is  realized  from  the  sale  or  profits  of  the 
lands,  goes,  in  the  end,  into  the  State  Treasury,  and  whatever 
is  lost  by  trespasses  on  the  lands  is  so  much  lost  to  the  State 
Treasury.  The  St^te,  as  mortgagor,  has,  undeniably,  suffi- 
cient interest  in  the  lands  to  enable  her  to  sustain  the  statu- 
tory action  for  trespass. 

Inasmuch  as  it  is  only  pretended  that  this  trespass  Act  is 
repealed,  because  there  are  no  longer  any  canal  lands  in 
which  the  State  is  interested,  upon  which  the  Act  can  ope- 
rate, it  would  $eem  that  this  view  as  to  the  interest  of  the 
State,  if  correct,  decides  the  question.  But  there  are  other 
strong  arguments  against  considering  this  Act  repealed  by 
implication,  to  be  drawn  from  the  legal  doctrine  respecting 
statutes. 

It  is  an  established  principle,  that  the  intention  of  the 
legislature  is  to  govern  in  the  construction  ofstatutes.  It  is 
decided  in  the  case  of  State  v.  Rackley^  2  Blackf.  249,  that 
^^statutes  enacted  at  the  same  session  of  the  legislature  are 
to  be  construed  in  pari  materia^  and  should  receive  a  con- 
struction which  will  give  eflFect  to  each  if  possible." 

Nbwi  the  first  Act  providing  for  the  conveyance  of  these 
lands  as  security  to  the  Trustees  was  passed  in  February, 
1843.  The  Act  directing  the  Governor  to  execute  a  deed 
to  the  Trustees,  in  conformity  with  said  Act  of  February, 
1843,  was  approved  March  1,  1846,  and  the  Trespass  Act 
under  which  these  suits  were  brought,  and  which,  it  is  con- 
tended, was  repealed  by  this  Act  of  March  1,  1845,  was 
itself  approved  February  27,  1846,  but  two  days  before  the 
approval  of  the  Act  by  which  counsel  contend  it  is  by  impli- 
cation repealed.     From  the  respective  dates  of  their  approval 
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it  is  manifest  that  the  two  laist  mentioned  Acts  went  through 
the  legislature  together.  Now,  what  is  the  unavoidable 
inference  from  these  facts,  as  to  the  intention  df  the  legis- 
lature? Two  years  after  the  passage  of  an  Act  providing 
for  the  conveyance  of  these  lands'to  the  Trustees,  the  legis- 
lature pass  ^n  Act  to  protect  the  same  lands  from  trespassers, 
and  at  the  same  time  with  the  passage  of  the  latter  Act,  they 
pass  another  Act  providing  for  the  execution  of  a  deed  to 
the  Trustees,  and  yet  it  is  contended  that  this  last  Act,  which 
is  simply  supplementary  to  an  Act  already  two  years  in  force, 
and  which  contains  no  repealing  clause  of  any  character 
whatever,  does  repeal  the  trespass  Act  which  went  through 
the  legislature  at  the  same  time  with  itself.  On  the  contrary, 
are  we  not  obliged  to  believe  that  the  legislature,  in  passing 
the^  trespass  Act,  had  in.  view  tbe  conveyance  of  the  lands 
to  the  Trustees,  in  conformity  with  the  Act  of  the  preceding 
session,  and  that  it  designed  to  extend  this  protection  from 
trespasses  to  the  lands  after  they  should  be  conveyed  to  the 
Trustees,  the  more  especially  as  this  protection  would  be  of 
precisely  the  same  importance  to  the  Trustees  after  as  be- 
fore the  conveyance?  ' 

This  conclusion  is  made,  if  possible,  still  more  unavoida- 
ble when  we  notice  the  phraseology  of  the  Acts.  The  Act, 
which  it  is  contended  is  repealed,  is  an  Act  to  protect  ^^canal 
lands"  from  trespasses;  and  it  appears  from  the  first,  third, 
eighth,  and  other  sections,  that  it  is  designed  to  apply  exclu- 
sively to  the  lands  appertaining  to  the  Illinois  lind  Michigan 
Canal.  Are  not  these  lands,  in  the  hands  of  the  Trustees, 
as  much  "canal  lands"  as  they  ever  were?  Are  they  not 
now,  as  much  as  before  their  conveyance  to  the  Trustees,  a 
fund  for  the  construction  of  the  canal — the  only  difference 
being,  that  they  have  been  placed  in  the  hands  of  the  Trus- 
tees as  security  for  money  advanced,  but  with  no  power  to 
sell  for  some  time  to  come.  In  all  these  Acts,  at  well  the 
trespass  Act,  as  those  providing  for  the  conveyance  to  the 
Trustees,  the  lands  are  indiscriminately  designated  as  <*ca- 
nal  lands,"  or  "property,"  and  they  will  continue  to  be  "canal 
lands"  until  they  are  ^old  to  private  individuals  by  the  Trus- 
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4ees  under  the  direction  of  the  State.  From  these  conside- 
rations it  would  seem  manifest,  that  the  intention  of  the  le- 
gislature— the  thing  for  which  we  must  look — was  to  protect 
by  this  Act  the  canal  lands  from  trespasses,  as  well  after  as 
before  thej  should  hiB  conveyed  to  the  Trustees.  Unless  we 
adopt  this  construction,  we  must  stultify  the  legislature,  and 
charge  tl^em  with  burdening  the  statute  book  with  useless 
lumber  by  passing  the  trespass  Act  at  the  8am«  time  that 
they  are  passing  another  Act  designed  to  operate  its  repeal. 
But  if  the  intention  of  the  legislature  were  not  evident  from 
these  considerations,  we  should  be  bound  so  to  construe  all 
Acts  passed  at  the  same  session,  as  to  make  them  all,  if  pos- 
sible, effective.  «  2  Blackf.  249. 

The  argument  from  inconvenience  has  also  a  strong  ap- 
plication, for,  unless  this  trespass  Act  is  now  operative, 
these  lands,  which  it  is  more  important  to  protect  by  special 
legislation  than  any  other  lands  in  the  State,  from  their  greater 
liability  to  trespasses,  are  left  to  the  protection  of  the  Com- 
mon Law  action,  while  all  other  lands  in  the  limits  of  the 
State  are  protected  by  special  legislation.  The  Supreme 
^  Court  has  twice  decided,  (3  Scam.  259,  and  4  do.  336,)  that 
•  'the  private  statutory  action  of  trespass  only  lies  in  behalf  of 
the  owners  \\  fee  simple  of  the  land  trespassed  upon.  The 
•'Trustees  are  not  the  owners  in  ^fee  simple  of  these  canal 
lands.  They  have  only  a  fee  simple  for  the  sihgle  purpose  of 
conveyance  at  a  future  time,  and  not  even  for  that  purpose, 
if  the  State  chooses  in  the  meantime  to  redeem  the  lands. 
Section  nineteen,  Act  of  1843.  The  Trustees,  so  far  from 
being  owners  in  fee  simple,  are,  as  already  said,  in  the  por- 
tion of  mortgagees  before  foreclosure  or  entry  for  condition 
broken,  and  a  mortgagee  thus  situated,  is  not  considered  a 
freeholder,  and  his  interest  in  the  estate  passes,  at  his  death, 
tp  his  executor  as  assets.  Hilliard^s  Abr.,  title  Mortgage^ 
ch.  30.  §  2;  ch.  32,  §  1.  If,  then,  this  canal  trespass 
Act  is  to  be  considered  repealed,  the  Trustees  cannot  bring 
the  private  statutory  action  in  their  own  name,  and  these 
canal  lands  are  left  to  be  despoiled. 

Additional  authorities.    It  is  contendedlhat  this  Act  is  re- 
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pealed  by  implication.  The  cases  of  Loker  v.  Brookline,  13 
Pick.  342,  a!4S,  and  Haynes  v.  Jenks^  2  do.  172,  176,  de- 
cide that  the  law  does  not  favor  repeal  by  implication. 

Again,  the  case  of  Brown,  v.  MUler,  4  J.  J.  Marsh,  474, 
decides  that  <<when  the  provisions,  df  a  precedent  statute 
are  not  incompatible  with  those  of  a  subsequent  one,  in  pari 
materia^  it  is  not  repealed  by  construction."  Injthis  case 
there  is  nothing  in  the  latter  statute  incompatible  with  the 
former;  on  the  contrary,  its  provisions  are  necessary  to  carry 
out  the  former,  by  protecting  the  property  therein  pkdged 
from  wanton  depredation. 

The  case  of  Payne  v.  Conner^  3  Bibb,  180,  decides  that 
^<a  statute  repealing  all  former  ones  within  it3  purview,  does 
not  repeal  the  provisions  of  former  laws,  as  to  cases  not  pro- 
vided for  by  the  repealing  statute."  In  this  instance,  the 
statute^  which  it  is  contended  is  the  repealing  one,  has  no  re- 
pealing clause  whatever,  and  if  it  had,  yet  it  does  not  itself 
provide  for  cases  of  trespass,  and  would  therefore  fall  with*-* 
in  the  exception  laid  down  in  the  above  rule. 

Counsel  contend  that  the  trespass  Act  provided  for  its 
going  into  immediate  operation,  by  the  appointment  of  an 
agent  before  the  conveyance  to  Trustees.  True,  but  the 
legislature  were  at  the  same  time  passing  an  Act  for  the 
conveyance  to  the  Trustees,  and  if  they  had  designed  that 
the  trespass  Act  should  cease  to  operate  as  soon  as  the  con- 
veyance to  the  Trustees  should  be  made,  they  would  have 
so  provided  in  the  Act  in  terms.'^  But  they  have  not^so  pro- 
vided, and.their  silence  on  this  point,  is,  under  the  circum- 
stances, a  strong  reason  for  drawing  the  opposite  inference. 

The,  Opinion  of  the  Court  was  delivered  by 
LocKwooD,  J.     This  was  an  action  of  debty  commenced  by 
the  plaintiffs  against  the  defendant,  to  recover  the  penalties 
givep  by  the  Acts  of  the  legislature,  passed  for  the  protec- 
tion of  the  canal  lands  against  trespassers. 

The  cause  was  tried  by  the  Court  below  without  a  jury. 
On  the  trial,  evidence  was  given  tending  to  prove  that  the 
defendant  entered  on  land  that  had  been  granted  to  this 
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State,  by  the  United  States,  for  the  purpose  of  aiding  the 
State  in  the  construction  of  the  Illinois  and  Michigan  canal, 
«nd  cut  and  hauled  away  three  trees  which  were  growing 
on  said  land. 

'  It  was  admitted  on  the  trial,  that  said  land  had  been  con- 
veyed by  the  Governor  of  this  State,  before  the  cutting  of 
said  trees,  to  the  board  of  Trustees  of  said  canal,  in  ac- 
cordance with  the  provisions  of  an  Act  entitled,  ^^^n  ^ct 
supplemental  la  an  Jict  lo  provide  for  the  completion  of  the 
lUinois  and  Mfekigan  Canal,  and  for  the  payment  of  the 
canal  debt,  approved  February,  21,  1843,"  approved  March 
1st,  1846. 

Upon  this  state  of  facts  the  Circuit  Court  decided,  that 
after  the  passage  of  the  Act  of  1843,  and  the  organization 
of  the  board  of  Trustees  of  the  Illinois  a,nd  Michigan  *canal, 
and  the  execution  by  the  Governor  to  said  board  of 'a  dead 
of  trust,  of  the- canal  lands  and  property,  as  directed  in  the 
Act  of  1845,  the  title  to  said  canal  lands  included ,  in  said 
deed  of  trust,  was  passed  by  the  State  of  Illinois  to  said 
board  of  Trustees,  and  no  longer  remained  camal  lands  with- 
in the  meaning  of  the  Act  entitled  ^'^n  Set  to  amend  an  Set 
to  protect  the  canal  lands  against  trespasser s,^^  jipproved 
March  4th,  1837,  and  an  Act  to  amend  an  Act  entitled  ^^Sn 
•Set  to  protect  the  canal  lands  against  trespasses,  approved 
February  19th,  1839,"  approved  February  27th  1845,  and 
that  therefore  the  defendant  was  not  liable  to  the  penalties 
provided  in  said  Act.  This  decision  of  the  Circuit  Court  is 
assigned  for  error. 

By  the  fourth  section  of  the  amended  Act  above  mentioned, 
it  is  provided  that  '4f  any  person  shall  cut,  fell,  box,  bore,  in- 
jure or  destroy,  any  tree  or  sapling  of  any  description,  stand- 
ing or  growing  upon  canal  land,  he  or  she  sp  offending,  shall 
pay  five  times  the  value  of  every  tree  or  sapling  so  cut, 
felled,  bored,  injured  or  destroyed,  to  be  recovered  by  action 
of  debt,  in  the  name  of  tihe  State  of  Illinois,  before  any  Cir- 
cuit Court  or  justice  of  the  peace  having  jurisdiction  of  the 
amount  claimed." 

VOL.  IV.  40  '  . 
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It  was  conceded  on  the  argument,  that  the  Act  containing 
this  provision  to  protect  the  canal  lands  from  trespassers, 
has  not  been  repealed,  yet  it  was  contended  by  the  counsel 
for  the  <iefendant,  that  the  conveyance  of  the  canal  lands  to 
the  board  of  Trustees,  has,  by  implication,  repealed  the  sec- 
tion, giving  the  penalties  sued  for.  This  position  is  not  cor- 
rect. The  canal  lands,  before  they  are  sold  by  the  Trustees 
-  in  pursuance  of  the  various  laws  authorizing  them  to  com- 
plete the  canal,  are  as  much  canal  lands  since  the  transfer, 
as  they  were  before,  and  just  as  much  stand  in  need  of  the 
protection  afforded  by  those  Acts  against  trespassers.  The 
State  still  continues  the  beneficial  owner  of  the  land,  in  order 
to  carry  out  the  object  of  the  donation  made  to  it  by  Con- 
gress. 

The  object  of  the  conveyance  to  Trustees  was  to  enable 
them  to  fulfil  &  public  trust,  and  they  are  substituted  in 
the  place  of  the  former  Canal  Commissioners,  to  accomplish 
the  same  great  object,  to  wit:  the  construction  of  the  canal. 
Whenever  the  canal  shall  be  completed  under  the  direction 
and  supervision  of  the  present  board  of  Trustees,  and  the 
canal  debt  and  expenses  are  paid,  the  canal  and.  all  the 
lands  that  remain  unsold  by  the  Trustees,  will  revert  to  the 
State. 

We  are  consequently  of  opinion,  that  the  Circuit  Court 
erifed  in  deciding  that  the  lands  trespassed  on  were  no 
longer  canal  lands.  For  this  error,  the  judgment  below  is 
reversed  with  costs,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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John  Moore  et  al.y  plaintiffs  in  error,  v.  Jabez  Capps,  de-     ,  su  676| 
fendant  ia  error.  •  ^^^ 

Error  to  Sangamon.  * 

Where  the  Statute  of  Limitations  is  pleaded,  and  there  is  any  matter  which  takes 
the  case  out  of  the  operation  of  the  Statute,  it  should  be  set  up  in  aVeplication. 

The  Statute  of  Limitations  was  pleaded  to  a  writ  of  error,  brought  by  severarplain- 
tiffs,  and  replication  that  two  of  them  were  still  infants ,  and  that  another 
arrived  at  full  age  within  five  years  next  before  the  suing  dht  of  the  writ  of 
error.  There  was  a  general  demurrer  to  the  replication:  Held,  that  the  Stat- 
ute permitting  either  of  several  parties  to  remove  a  cause  by  appeal  or  writ 
of  error  into  the  Supreme  Court  and  to  use  the  names  of  the  others,  if  neces- 
sary, those  plaintiffs  in  the  case,  who  had  been  of  full  age  more  than  five 
years,  could  not  avail  themselves  of  the  non-age  of  some  of  their  co-plain- 
ti&  to  accomplish  indirectly  what  they  would  not  be  allowed  to  do  directly. 

Bill  •IN  Chancery,  originally  filed  by  the  defendant  in 
error  against  the  placfntiffs  in  error,  in  the  Peoria  Circuit 
Court.  The  bill  was  taken  pro  covfesso  against  the  infant 
defendants,  and  a  specific  performance  decreed  at  the  Sep- 
tember term  1836,  the  Hon.  Thomas  Ford,  then  Circuit 
'  Judge,  presiding. 

The  case  was  heard  in  this  Court  on  demurrer  to  plea  and 
replication. 

A.  Willian^^  for  the  plaintiffs  in  error. 

If  one  of  the  persons  against  whom  a  decree  is  given  be  an 
infant,  his  infancy  will  prevent  the  Statute  of  Limitations 
from  barring  the  persons  who  are  co-parties  with  him.  The 
whole  of  the  parties  in  such  case  may  prosecute  a  writ  of 
error  to  reverse  such  decree,  at  any  time  within  five  years 
from  the  maturity  of  such  infant.  Kennedy^ s  heirs  v.  Dun^ 
can  ire,  Hardin,  366-7;  May^s  heirs  v.  Bennetiy  4Littel], 
313-14;  mikins  v.  PhilipSy  3  Ham.  49;  1  Ohio  Cond.  R  .464; 
6  Cruise's  Dig.  243,  §§  1,  22,  30,  38,  39,  43,  63,  64;  2  U. 
S.  Dig.  809,  §  §  370,  377;  Jones  v.  Henrt/j  3  Littell,  43;  2 
Peters'  Cond.  R.  464. 

A  judgment  cannot  be  affirmed  as  to  one  plaintiff,  and^  re- 
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versed  as  to  another;  but  must  be  reversed  or  affirmed  in  toto, 
2ioucb  y.  Thompson,  Ld.  Raym.^  176;  Richard  4*  Finney 
V.  Waltony  12  Johns.  434;  Jlrnold  v.  Sandford,  14  do.  426; ' 
6  Com.  Dig.  468-9,   and  cases  there  cited;    Hall  v.    WHl" 
iamsy  6  Pick.    24B;    Montgomery  v.  Brown,  2  Gilm.  581. 

'  S,  T.  Logan,  for  the  defendant  in  error. 

•/9.  T.  Bledsoe  concluded  for  the  plaintiffs  in  error. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.  At  the  September  term  1846,  of  the  Peoria 
Circuit  Court,  Jabez  Capps  obtained  a  decree  against  John 
Moore  and  others,  for  the  specific  performance  of  a  contract 
It  appears  on  the  face  of  the  decree,  that  some  of  the  defend- 
ants were  then  infants.  In  September,  1847,  a  writ  of  error 
was  sued  out  in  the  names  of  all  the  defendants  below.  The 
defendant  in  error  has  pleaded  generally,  that  more  than 
five  years  elapsed  between  the  rendition  of  the  decree,  and 
the  suing  out  of  the  writ  of  error;  and  that  the  right  of  the 
plaintiffs  to  maintain  their  writ  of  error  did  not  accrue  with- 
in five  years  next  before  the  issuing  of  the  writ.  There  is  a 
general  demurrer  to  the  plea.  In  the  opinion  of  the  Court, 
the  plea  is  good.  If  there  is  any  matter  which  takes  the 
case  out  of  the  operations  of  the  statute,  it  should  be  set  up 
in  a  replication.  It  does  not  follow,  because*  some  of  the 
plaintiffs  were,  minors  when  the  decree  was  pronounced, 
that  they  have  now  the  right  to  prosecute  a  writ  of  error  for 
its  reversal.  It  may  be  that  they  arrived  at  full  age  more 
.  than  five  years  before  the  writ  of  error  was  sued  out.  The 
Court  expresses  no  opinion  upon  the  question^  whether 
under  our  statute  an  adult  defendant  can  take  the  advantage 
ol  the  non-age  of  a  co-defendant  to  reverse  a  judgment  or 
decree  of  more  than  five  years'  standing.  The  demurrer  b 
overruled,  and  leave  is  given  the  plaintiffs  to  reply  to  Uie 
plea. 

Demurrer  overruled. 
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After  the  overruling  of  the  demurrer  to  the  plea  in  this 
case,  a  replication  was  filed,  (the  substance  of  which  is  sta- 
ted in  the  following  Opinion  of  the  Court,)  to  which  there 
was  also  a  demurrer: 

Treat,  J.  The  plaintiffs  in  error  (lave  replied, to  the 
plea,  which  the  Court  on  a  former  day  held  to  'be  good. 
The  replication  alleges  that  two  of  the  plaintiffs  are  still 
infants,  and  that  another  of  them  arrived  at  full  age  within 
five  yekrs  next  before  the  suing  out  of  the  writ  of  error. 
There  is  a  general  demurrer  to  the  replication.  The  63d 
section  of  the  83d  chapter  of  the  Revised  Statutes,  reads 
thus:  <<A  writ  of  error  shall  not  be  brought  after  the  expira- 
tion of  five  years  from  the  passing  of  the  judgment  com- 
plained of;  but  when  a  person,  thinking  himself  aggrieved 
by  any  decree  or  judgment  that  may  be  reversed  in  the  Su- 
preme Court,  shall  be  an  infant,  feme  covert,  non  conipos 
mentis^  or  imprisoned  when  the  same  was  passed,  the  time  of 
such  disability  shall  be  excluded  in  the  computation  of  the 
said  five  years."  The  Supreme  Court  of  Kentucky  held 
under  a  statute  precisely  like  this,  that  where  some  of  the 
plaintiffs  in  a  writ  of  error  were  within  the  saving  clause  of 
Hhe  statute,  the  case  was  saved  as  to  all  of  the  plaintiffs. 
Kennedy  v.  Duricanj  Hardin's  R.  365.  The  decision,  how- 
ever, was  put  expressly  on  the  ground  that  the  parties^could 
not  sever,  but  must  all  join  in  the  writ  of  error;  and  as  those 
of  full  age  could  not  maintain  a  several  writ  of  error,  and 
had  not  the  right  of  compelling  the  infants  to  join  with  them, 
'the  saving.for  the  benefit  of  the  infants  must  necessarily  ac- 
crue to  the  benefit  of  the  adults;  otherwise,  the  latter  would 
be  deprived  of  their  right  without  their  fault.  See,  also,  the 
cases  of  Thomas  v.  Mackin,  4  Bibb,  412;  and  Wilkins  v. 
Philips,  3  Ham.  48.  Such  would  undoubtedly  be  the  rule 
here,  but  for  the  51st  section  of  the  chapter  before  referred 
to,  which  provides  that:  <'In  all  cases  where  a  judgment  or 
decree  shall  be  rendered  in  any  Circiiit  Court,  in  any  case 
whatever,  either  in  Law  or  in  Chancery,  against  two  or  more 
persons,  either  one  of  said  persons  shall  be  permitted  to  re- 
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move  said  suit  to  the  Supreme  Court  by  appeal  or  writ  of 
error,  and  for  that  purpose  shall  he  be  permitted  to  use  the 
names  of  all  of  said  persons,  if  necessary."  This  provision 
removes  all  of  the  obstacles  in  the  way  of  t^e  parties,  free 
from  legal  disability,  to  the  pros^cutien  of  a  writ  of  error, 
within  the  time  limited  by  the  statute.  Those  of  full  age  are 
not  compelled  to  join  the  infants,  but  may  sever  by  suing  out 
a  separate  writ  of  error  in  their  own  names.  The  reason  of 
the  rule  ceasing,  the  rule  itself  should  cease.  In  the  present 
case,  the  most  of  the  plaintiffs  were  long  since  barred  of  their 
right  to  reverse  the  decree.  They  ought  not  now  to  be  per- 
mitted, by  availing  themselves  of  the  non-age  of  some  of 
their  co-plaintiffs,  to  accomplish  indirectly  what  they  would 
not  be  allowed  to  do  directly.  In  this  case,  there  was  no  ne- 
cessity for  all  of  the  defendants  below  to  join  in  the  writ  of 
error.  As  it  is,  they  have  all  joined  in  a  writ  of  error,  which 
but  a  part  can  maintain.  The  joint  writ  must  therefore  be 
dismissed,  and  such  of  the  plaintiffs,  as  are  within  the  saving 
clause  of  the  statute,  must  resort  to  their  separate  writ  of 
error  to  reverse  the  decree.  It  is  proper  to  remark  that  they 
may  join  in  bringing  the  writ.  If  they  do  so,  and  the  decree 
is  found  to  be  erroneous,  it  will  then  be  in  time  to  determine 
the  question  whether  the  decree  shall  be  wholly  reversed. 

The  demurrer  will  be  sustained  to  the  replication,  and  the 
writ  of  error  dismissed  with  costs. 

Demurrer  sustained. 
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Philemon  B.  Selby,  appellant,  v  Richard  A.  Hutchinson,' 
administrator  of  Chailes  Teed,  appellee. 

Jippeal  from  ^nox.  • 

Where  an  affidavit  was  not  embodied  in  th«  l>ill  of  exceptions,  and  the  record 
did  not  show  that  the  opinion  of  the  Court  oyerruling  the  motion  on  which 
it  was  based,  was  excepted  to,  the  Supreme  Court  refused  to  consider  the 
objection. 

Motions  for  security  for  costs  are  addressed  to  the  discretion  of  the  CoQrt,  and 
a  decision  in  relation  to  such  motion  cannot  be  assigned  for  error. 

It  is  a  general  rule  that  an  administrator  is  not  personally  liable  for  costs.  j    4g    819 

A  misjoinder  of  counts,  upon  which  the  same  judgment  cannot  bt  rendered,  may     1206    ^6ft8 
be  assigned  for  error.  * 

In  determining  a  question  of  misjoinder,  the  Court  will  be  governed  more  by 

the  form  of  the  count  than  by  the  substance  of  it. 
'Where  a  party  has  performed  labor  under  a  special  contract  and  has  been  pre-  ^ 
'      vented,  by  the  act  or  default  of  the  opposite  party,  from  completing  all  he  had  y 
I      undertaken  to  perfQrm^  he  may  recover  for  such  labor  in  an  action  of  aa-y 

^    aumptit. 

Where  the  record  of  a  cause  satisfactorily  ^ows,  that  the  parties  did  not  deem  it 
proper  to  question  certain  of  their  respective  rights  in  the  Court  below,  they 
must  be  considered  as  having  waived  them,  and  cannot  be  permitted  to  dis- 
pute them  in  a  Court  of  appeal  for  the  first  time. 

It  is  not  every  partial  neglect  or  refusal  to  comply  with  some  of  the  ternft  of  a^    • 
contract  by  one  party,  which  will  entitle  the  other  to  abandon  the  contract  at  ' 
once.     In  order  to  justify  an  Abandonment  of  it,  and  of  the  proper  ren^gdy  ^ 
growing  out  of  it,  the  failure  of  the  opposite  party  must  be  a  total  one;  the  * 
object  of  the  contract  must  have  been  defeated  or  rendered  xmattainaWe  by' 
his  misconduct  or  default    -  • 

Assumpsit,  in  the  Knox  Circuit  Court,  brought  by  the 
appellee  againt  the  appellant,  and  heard  before  the  Hon.  ' 

Norma^f  H.  Purple  and  a  jury,  at  the  November  term  1846. 
The  jury  rendered  a  verdict  for  the  plaintiff  for  $462-50^ 
upon  which  there  was  judgment. 

So  much  of  the  evidence  and  proceedings  in  the  Court 
below  as  is  material  to  the  decision  of  the  cause  will  be^ found 
to  b6  stated  by  this  Court. 

C.  K.  Harvey,  for  the  appellant. 

I.  The  Court  ought  to  have  required  security  on  the  affi- 
davit.    Rev.  Stat.  12&-7,  §  6.    An  administrator  is  liable 
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for  cofits.  Ibid.  Burnap  v.  Dennis,  3  Scank  478.  Es- 
tate is  liable  to  the  administrator  sometimes.  S.  P.  Cheva- 
lier v^  Pinnies.,  5  Eng.  Com.  Law  R.,  82.  Where  an  execu- 
tor was  ruled  to. give  security  for  costs.     1  Tidd's  Pr.  534. 

There  is  a  misjoinder  of  counts,  the  fourth  counl  being  in 
^coVenant. 

Misjoinder  is  not  cured  by  verdict,  (3  U.  S.  Dig.  169,  p.  * 
897,)  and  may  be  assigned  for  error.    1  Ch.  PI.  236;  Cooper 
V.  Bissell,  16  Johns.  146. 

Covenant  cannot  be  joined  with  assumpsit.  1  Ch.  PI.  231. 
Different  forms  of  action  cannot  be  joined.  26  Wend.  30. 
In  Cobbet  v.  Pcickingion,  13  Eng.  Com.  Law.  R.  170,  one 
count  was  in  assumpsit  omitting  the  word  '^promised,!'  the 
other  in  assumpsit:  ZTe/^/,  a  misjoinder.  In  Orion  v.  Butler, 
18  do.  361,  a  count  colorably  in  trover,  but  really  in  as-  * 
'  sumjpsit,  held  misjoined  with  a  count  in  case. 

The  facts  stated  in  the  fourth  count  show  a  case  in  cove- 
nant, and  not  in  assumpsit,  (  Young  v.  Preston,  2  Peters' 
Cond.  R.  98,)  holding  that  the  plaintiff  is  hindered  from  per- 
forming his  covenant  he  cannot  recover  in  assumpsit.  Same 
•point,  2  Greenl.  Ev.  80. 

III.  The  contract  set  out  in  the  fourth  count,  and  given  in 
evidence  in  this  case,  is  a  contract  of  partnership.  For  the 
distinctive  features  of  partnership,  see  Story  on  Partn.  22, 
37,  2,  6,  19,  22,  28,  37,  48,  49,  87;  an  ownership  of  stock  is 
not  necessary,  p.  88,  89,  90;  property,  127,  138;  delectus 
personae,  6;  Job  v.  Halsey,  16  Johns.  39;  Goddard  v. 
Pratt,  16  Pick.  412,  414,  421,  428;  HoU  v.  Kernoddh,  1 
Iredell,  202;  Mills  v.  Hughes,  1  A.  K.  Marsh.  181;  Cheen  v. 
Bailey,  29  Eng.  Com.  Law  R.  276.  One  partner  cannot 
maintain  action  for  work  against  co-partner.  Holmes  v. 
Higgins,  8  do.  28. 

IV.  The  first  instruction  asked  should  have  been  given. 
Young  V.  Preston,  2  Peters'  Cond.  R.  96.     This  instruction 

is  copied  from  that  approved  in  Fresh  v.  Gibson,  16  Peters, 
327-8. 

V.  The  second  instruction  should  have  been  given.  Jen- 
nings  V.  Camp,  13  Johns.  94. 
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VI.  The  other  instructions  should  have  been  given.  If 
there  be  a  special  contract,  there  can  be  no  recovery  on  an 
indebitatus  assumpsit.    Ellis  v.  Hamlen,  3  Taunt.  62. 

When  covenant  lies,  assumpsit  will  not.  Baber  v.  HarriSf 
3^  Eng.  Com.  Law  R.  T93;  2  Greenl.  Ev.  78,  104.  If  the 
eontract  is  not  put  an  end  to,  there  can  be  no  recovery  on 
the  common  counts.  16  Wend.  636.  If  there  be  covenant 
to  pay,  assumpsit  does  not  lie.  Miller  v.  Watson^  4  Wend. 
270,  276j  Reans  v.  Wallace^  1  Port.  116.  When  payment  is 
in  land,  count  must  be  special.  BurKngame  v.  BurHnganUf 
7  Cowen,  92.  The  work  must  be  done.  Morford  v.  Mastin, 
9  J.  J.  Marsh.  689.  If  the  pay  be  not  money,  the  common 
count  does  not  lie.  Pringle  v.  Samuel^  1  Bibb,  172,  697; 
Cochran  v.  Tatum,  3  Monroe,  405;  Coursey  v.  Covingtonj 
5Har.  &  Johns.  46;  Clarks  V.  Smithy  I^  Johns.  326. 

VII.  The  instraictions  given  were  not  proper.  Eldridge 
v.  Rowe^  2  Gilm.  96.  - 

YIII.  The  new  trial  should  have  been  granted,  the  verdict 
being  against  evidence  and  law.  There  was  no  such  failure 
by  Selby  as  would  authorize  Teed  to  rescind.  FUlent  v. 
Armstrong,  34  Eng.  Com.  Law  R.  160.  Where  the  object 
of  the  contract  is  not  lost,  there  is  no  rescission.  Freemav^ 
v.  Taylor  J  21  do.  260,  261.  In  Franklin  v.  Miller  ^  31  do. 
148,  ^4t  is  a  clearly  recognized  principle,  that  if  there  is  only 
a  partial  failure  of  performance  by  one  party  to  a  contract, 
for  which  there  may  be  a  compensation  in  damage,  the  con- 
tract is  not  put  an  end  to.''     1  U.  S.  Dig.  126,  §  649. 

A  contract  Cannot  be  rescinded,  unless  rescinded  in  ioto^ 
and  parties  placed  in  statu  quo,  Duht  v.  S^k^  6  East.  461; 
Potter  V.  TUcomby  22  Maine,  (9  Shepley,)  300. 

J.  Mannings  for  the  appellee. 

I.  The  general  rule  is,  that  an  administrator  is  not 
liable  for  costs.     Bitmap  v.  Dennisj  3  Scam.  481. 

He  who  claims  the  benefit  of  an  exception  to  a  general 
rule,  muiit  affirmatively  show  himself  entitled  to  it. 

Therefore,  he  who  seeks  to  make  an  administrator  re- 
sponsible for  costs,  must  show  the  administrator's  liability; 
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or  if  he  eisk  security  against  such  liability  in  futuro^  he  must 
show  the  dSinger  of  such  liability's  arising.  For  if  there  is 
no  danger  of  liability,  such  security  cannot  be  required. 
People  V.  Pierccy  1  Gilm*  653. 

Admit,  then;  that  an  administrator  may  in  certain  cases 
be  held  to  security  for  cost;  yet,  in  this  case,  the  defendant 
below  did  not  show  one  of  those  cases  by  his  afBdavit,  and 
on  that  affidavit  could  not  require  such  security. 

II.  It  is  argued  on  the  authority  of  6  Eng.  Com.  Law  R. 
82,  and  1  Tidd's  Practice,  634,  that  an  administrator  may  be 
held  to  security  for  costs;  but  there  the  executor  was  a  non- 
resident of  the  territorial  jurisdiction  of  the  Court;  here,  the 
administrator  is  not  shown  to  be  within  the  facts,  and  of 
course  not  within  that  rule.  '  ^ 

In  all  cases  where  an  administrator  can  be  made  liable  for 
costs,  his  securities  in  his  administrator's  bond  will  also  be 
liable;  (Stat.  657^  as  to  form  of  bond;)  so  that  he  has  once 
given  security  for  all  his  possible  liabilities,  and  is  not  to  be 
required  to  do  so  again. 

III.  But  if  the  administrator  may,  in  the  manner  proposed, 
be  required  to  give  security  for  costs,  under  what  law  may 
he  be  required  so  to  do? 

If  npt  by  virtue  of  the  statute,  then  necessarily  it  is 
discretionary  with  the  Court  to  require  or  not  require,  and 
the  judgment  of  the  Court  in  regard  to  it,  is  not  assignable 
for  error,  though  erroneous. 

If,  by  virtue  of  the  statute,  it  can  only  be  under  this 
portion  of  it.  And  here  also,  it  is  in  discretion  of  the  Court 
to  require  or  not  require  it,  as  much  as  the  ability  of  a  party 
to  pay  costs.     Gesford  v.  Crztzer,  2  Gilm.  698. 

But  the  affidavit  is  nx>t  set  out  in  the  bill  of  exceptions, 
and  the  Court  cannot  notice  it;  therefore,  the  administrator 
is  not  shown  to  be  liable  in  any  manner  to  giv^  security  for 
costs. 

IV.  A»4o  the  misjoinder. 

1.  The  fourth  Court  though  special,  is  in  assumpsit.  It 
claims  to  recover  only  because  the  contract  mentioned  in  the 
count  is  rescinded;  whereby,  the  defendant  became  liable, 
and  promised  to  pay  the  value  af  the  work  done. 
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2.  Suppose  a  bond  for  payment  of  money  at  three  per  cent. 
In  consideration  of  extension  of  time,  promise  to  pay  with 
six  per  cent;  assumpsit  brought,  and  the  bond  set  out  as  in- 
ducement; is  the  action  on  the  bond? 

V.     As  to  the  alleged  partnership. 

1.  The  cases  cited  are  of  questions  concerning  what  con- 
stitutes a  partnership  as  to  third  persons. 

2.  There  is  not  one  as  to  the  effect  of  a  default  to  perform 
in  preparing  the  partnership  property. 

3.  In  this  case  the  party  was  to  be  remunerated  for  bis 
services  specified,  and  advances  by  the  title  to  an  undivided 

.  one- fourth  of  certain  property. 

4.  Suppose  I  make  an  entire  contract  to  erect  a  store  on 
another's  land — he  to  advance  $6000  to  purchase  goods, 
outrof  the  one-half  profits  of  which  I  am  to  be  paid;  I  build 
the  house  and  he  advances  nothing — am  I  without  remedy? 
Equity  cannot  take  an  account — there  are  no  accounts. 
May  I  not  as  in  other  cases  declare  the  entire  contract  re- 
scinded and  recover  the  value  of  work? 

6.  But  in  the  same  case,  suppose  he  is  to  furnish  the  ma- 
terials so  that  I  cannot  proceed,  may  I  not,  as  in  other  cases, 
recover  the  value  of  my  services? 

6.  What,  as  between  the  parties,  is  there  to  distinguish  a 
contract  to  pay  for  services  in  the  profits  of  a  partnership, 
from  one  to  pay  in  property? 

7.  But  a  partnership  may  be  dissolved  at  the  option  of  any 
one  partner.  Story  on  Part.  386,  §  269;  395,  §  275.  If  so, 
much  more  in  this  case  than  others  may  one  party,  before  the 
contract  to  form  the  partnership  is  fulfilled,  rescind  such 
contract  for  the  default  of  the  other  party. 

8.  But  there  is  no  evidence  that  Teed  received  any  of  the 
profits;  on  the  contrary,  the  jury  have  found  that  Selby  pre- 
vented him  from  proceeding  with  the  work. 

9.  It  will  not  be  contended  but  that  if  Selby  had  entirely 
failed,  and  prevented  Teed  from  proceeding,  Teed  might 
have  maintained  an  action  at  law  on  the  contract.  Now 
there  is  no  case  where  this  can  be  done,  but  that  the  party 
not  in  default  being  so  prevented,  may,  on   that  account 
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treat  the  contract  as  rescinded,  and  recover  the  value  of  his 
' services. 

10.  This  is  now  a  question  of  fact  passed  on  by  the  jury. 

11.  The  plaintiff  prevented  Teed  from  entering  on  the 
partnership — would  not  let  him  share  profits.  Nelson  Sel- 
by's  evidence.  A  jury  may  believe  part,  and  disbelieve  part 
of  a"  witness's  evidence. 

VI.  As  tQ  the  issue  on  sixth  plea,  and  first  instruction. 

1.  The  i^sue  is,  whether  the  contract  is  rescinded  as  stated 
in  the  replication. 

5.  The  '^but  the  contract  was  in  full  force  at  the  time  the 
work  was  performed,"  is  mere  surplusage,  it  being  re-stating 
what  was  admitted  by  not  being  traversed  in  the  replication. 

3.  If  the  issue  on  this  point  is  an  immaterial  issue  raised 
by  Selby,  and  1.  if  it  were  found  for  defendant  below,  the 
plaintiff  would  have  been  entitled  to  judgment  non  obstante 
veredicto;  2.  therefore,  the  Court  was  not  called  on  to  no« 
tice  it  in  the  instructions.  ' 

4.  But  if  the  rejoinder  be  issdable  in  both  members,  then 
the  similiter  raised  two  questions:  1.  whether  the  contract 
was  in  force  when  the  work  was  done;  2.  whether  the  con- 
tract was  rescinded  as  alleged  in  the  replication;  and  3. 
the  instruction  only  covers  one  of  these,  and  therefore  it  was 
properly  refused.     - 

6.  But  misjoinder  may  be  taken  advantage  of  on  demurrer. 
1  Chit.  PI.  236-6,  and  after  judgment  on  demurrer,  there 
can  be  no  motion  in  arrest  for  causes  which  might  have  been 
determined  on  demurrer.  2  Tidd's  Prac.  917-18;  Edwards 
V.  Blunt^  1  Strange,  426;  Creswell  v.  Packham^  1  Eng. 
Com.  Law  R.  603;  Rouse  v.  Peoria  Co.y  2  Gilm.  99. 

VII.  As  to  the  instructions. 

I .  The  instruction  asked  was  not  law,  for  work  done  under 
such  a  contract,  may  be  recovered  for  ia  such  action.  8 
Scam.  410. 

8.  The  second  is  either  unintelligible,, or  it  is  not  law.  It 
means  that  the  jury  shall  find  the  value  of  the  work  done 
under  the  contract,  in  favor  of  the  defendant,  or  it  means 
nothing;  then  it  is  not  law. 
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3.  The  third  is  not  law,  because  there  is  evidence  of 
other  work  than  that  done  under  the  contract;  and  though 
the  jury  find  that  the  plaintiff  is  entitled  to  nothing  for  the 
work  done  under  the  contract,  it  does  not  follow  that  they- 
should  find  for  the  defendant  generally. 

4.  The  same  remark  applies  to  the  fourth  instruction  prayed. 
6.  Same,  and  irrelevant  for  there  is  no  evidence  tending 

to  show  that  Teed  abandoned  the  job. 

6.  The  sixth  instruction  is  no  law;  the  statute  commen- 
ces running  from  the  time  that  the  right  of  action  accrued; 
no  such  right  had  accrued  October  29th,  1840. 

7.  The  word  "prevented"  is  too  general,  and  calculated 
to  mislead  the  jury,  and  the  plaintiff  might  recover  for  other , 
work,  not  done  under  the  contract;  and  there  was  evidence 
tending  to  show  a  "preventive"  of  the  administrator,  there- 
fore the  instruction  as  asked,  did  not  meet  the  whole  facts 
of  the  case;  the  Court  could  not  say  the  contract  was  not 
rescinded  unless  Teed  was  "prevented." 

8.  This  is  too  general,  and  does  not  notice  the  "preven- 
tion," of  the  administrator.  But  this  was  before  the  law  pro- 
hibiting a  Judge  giving  instructions. 

Admit  that  these  instructions  <as  prayed  are  all  law,  yet 
the  Judge  gave  the  law  substantially  as  prayed.  State  v. 
Wilsonj  2  Scam.  226;  Bland  v.  People^  3  do.  366;  Hays  v. 
Bordersy  1  Gilm.  46. 

YIII.    As  to  the  law  governing  the  case. 

Where  there  there  has  been  a  contract,  whether  under 
seal  or  not,  and  it  is  partially  performed  by  one  party,  and 
he  is  prevented  from  completing  the  performance  by  the 
default  of  the  other  party,  he  may  treat  the  contract  as 
rescinded^  and  recover  for  the  value  of  what  he  has  done* 
Butts  V.  Huntly,  1  Scam.  410;  Herrington  v.  Hubbard^  lb. 
669;  Reed  r.  PhUlipsy  4  do.  40;  Bannister  v.  Reed^  1  Gilm. 
100;  Lenningdale  v.  Livingston^  10  Johns.  36;  Dubois  y. 
T^he  Delaware  Sr  Hudson  Canal  Company^  4  Wend.  290; 
Briiton  v.  Turner ^  6  New  Hamp.  481. 

IX.     Where  substantial  justice  has  been  done,  anew  trial 
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will  not  be  granted.     Greenup  v.  Stoker ^  3  Gilm.  216;  OH- 
leUv.  Sweaty. 1  do.  476. 

Where  a  new  tri^l  is  granted,  on  the  ground  that  the  ver- 
dict is  against  the  weight  of  evidence;  that  weight  must  be 
overwhelming.     2  Gilm.  ^94,  et  passim. 

The  Opinion  of  the  Court  was  delivered  by 

KoERNER,  J.*  This  cause  was  tried  in  the  Circuit  Court 
of  Knox  bounty,  at  the  November  term  A.  D.  1846,  and  a 
verdict  was  found  by  a  jury  in  favor  of  Hutchinson,  adminis- 
trator of  Teed,  the  plaintiflF  below,  for  $46260.  The  Court 
overruled  a  motion  for  a  new  trial,  and  rendered  judgment 
for  said  amount,  in  favor  of  plaintiff,  from  which  judgment 
the  defendant,  Selby,  has  appealed. 

The  errors  assigned  upon  this  record  are  very  numerous 
indeed;  but  we  do  not  deem  it  necessary  to  consider  them 
all,  as  many  of  them  involve  no  principles  of  importance,  and 
as  a  decision  of  all  of. them  is  rendered  unnecessary  by  the 
disposition  which  the  Court  has  made  of  the  case. 

The  first  error  assigned,  which  we  feel  inclined  to  notice, 
is,  that  the  Court  overruled  a  motion  made  by  Selby's  coun- 
sel for  security  for  costs,  founded  upon  an  afiidavit  showing 
the  insolvency  as  well  of  the  plaintiff,  the  administrator,  as  of 
the  estate  of  Teed  itself.  The  affidavit  of  the  defendant  not 
being  embodied  in  the  bill  of  exceptions,  and  the  record  no- 
where showing  that  the  opinion  of  the  Court,  in  overruling 
said  motion,  was  excepted  to,  this  objection  is  not  properly 
before  us  for  adjudication.  We  are,  however,  of  opinion,  that 
inasmuch  as  the  Court  is  not  directed  by  the  statute  to  grant 
such  a  motion  unless  it  be  satisfied  that  the  plaintiff  is  unable 
to  pay  the  costs,  the  decisions  of  the  Judge  in  relation  to 
motions  of  this  character,  cannot  be  assigned  for  error.  This 
has  been  so  held  in  Gesford  v.  Critzer^  2  Gilm.  699.  It  is, 
moreover,  a  general  rule,  that  an  administrator  is  not  per- 
sonally liable  for  costs.     See  Burnap  v.  Dennis^  3  Scam. 

. , £_ 

*  WxLSON;  C.  J.  did  not  sit  in  this  case. 
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478,  and  npthing  if  shown  here  by  the  defendant  to  take  the 
plaintiff  out  of  the  ope^'ation  of  this  general  rule* 

The  assignment  of  the  second  error  presents  the  question 
whether  there  was  a  misjoinder  of  counts  or  not.  The 
action  U  in  assumpsit^  and  it  is  contended  by  the  counsel 
for  appellant  that  the^fourth  count  in  the  declaration  is 
substantially  one  in  covenant^  and  should  not  have  been 
joined  with  the  other  counts,  which  are  all  in  assumpsit  A 
misjoinder  of  counts  upon  which  the  same  judgment  cannot 
be  rendered,  may  be  assigned  for  error,  and  is  not  cured  bjr 
verdict*  16  Johns.  148.  And  hence  this  point  is  properly 
before  us.  In  determining  the  question  of  a  misjoinder,  we 
have  to  be  governed  more  by  the  form  of  the  count,  than  by 
the  substance  contained  it.  Although  a  count  may  be  held 
on  demurrer  to  be  defective  in  stating  the  cause  of  action, 
yet,  if  in  its  form  it  correspond  with  the  other  counts,  to 
which  it  may  have  been  joined,  an  objection  to  the  wbole 
declaration  on  account  of  misjoinder  does  not  exist.  Coun- 
sel have  much  relied  on  the  case  of  Orion y.  Builer^lSHng. 
Com.  Law  R.  361.  But  that  case  is  one  where  a  count  in- 
tended to  be  one  in  trover^  was  joined  with  one  in  trespass^ 
wbea  in  fact  it  had  none  of  the  characteristics  of  a  count  in 
trover  in  it,  except  the  usual  conclusions,  and  showed  upon 
its  face  a  clear  cause  of  action  in  assumpsii*  It  is  expressly 
said  in  that  case  by  one  of  the  Judges  (p.  363,)  that  the  count 
was  npt,  in  point  of  form,  like  one  in  trover.  Now,  in  the 
present  case,  the  fourth  count  alleges  that  the  parties  made 
a  certain  agreement  in  writing,  .under  seal,  reciting  the 
same,  and  then  avers  that  the  plaintiff's  intestate  proQeeded 
to  comply  with  all  the  stipulations  on  his  part,  but  that  he 
was  prevented  by  the  defendant's  failure  to  comply,  from 
wholly  doing  and  performing  the  said  agreement,  and  that 
by  reason  thereof  the  said  agreement  became  rescinded.  It 
avers  farther,  that  in  consequence  of  this  rescission}  the  de- 
fendant became  liable  to  pay  to  said  Teed  as  much  as  the 
work  done  by  him  was  reasonably  worth,  &c.,  &c.,  conclu- 
ding in  the  usual  way  by  averring  an  assumpsit  ancTrefuea]. 
There  can  be  no  doubt,  that  in  point  of  form  this  is  a  count 
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in  assumpsit.  The  sealed  instrument  is  merely  set  out  by 
way  of  inducement,  a  rescission  of  the  contract  is  plainly 
alleged,  restoring  the  parties  to  the  condition  in  which  they 
stood  before  making  it,  and  from  this  original  condition,  the 
liability  of  the  defendant  to  pay  for  the  work  a  reasonable 
price  is  correctly  deduced. 

There  was  a  separate  demurrer  to  this  fourth  count,  but 
I    ai  the  defendant,  after  the  demurrer  was  decided  against 

'  him,  pleaded  over,  the  question  whether  a  party  can  sue  in 
assumpsit  under  a  state  of  case  as  shown. in  said  count,  is 
not  presented  on  the  demurrer.  The  instructions,  however, 
which  the  Court  gave,  and  to  the  giving  of  whidi  the  de« 
fendant  below  objected,  raise  the  same  point,  bringing  the 
question  properly  before  us.  We  are  aware  that  Courts  of 
V0Ty  high  authority  have  held,  that  a  party  must  seek  hit 
remedy  on  his  special  contract  alone,  where  he  has  performed 
work  under  said  contract,  and  has  been  prevented  by  the  act 
or  default  of  the  opposite  party,  to  complete  all  he  had  un- 
undertaken  to  perform.  The  case  in  I6th  of  Peters,  319, 
however,  to  which  our  attention  has  been  specially  directed, 
does  not  go  quite  that  far.  The  Court  there  decide  no  more 
than  this,  that  where  a  deed  is  the  foundation  of  the  claim, 
and  can  still  be  regarded  as  subsisting  and  in  full  force  be- 
tween the  parties,  the  action  to  enforce  its  provisions  must 
be  upon  the  instrument  itself..  This  decision  we  are  not  dis- 
posed to  question.  It  is  different,  however,  where  a  manifest 
default  on  the  part  of  one  of  the  parties  can  be  made*  to  ap- 
pear, amounting  in  law  to  the  total  rescission  by  him,  and 
putting  it  in  the  power  of  the  other  party  to  rescind  it  on  his 
part.  This  Court  has  repeatedly  and  uniformly  decided,  that 
in  such  a  case  a  party  may  recover  fo^  work  and  labor  done 

~  in  assumpsit.  We  do  not  feel  called  upon  to  disturb  the  law 
now  as  settled  in  our  State  by  a  train  of  decisions.  This 
Court  have  said  in  the  case  of  Butts  v.  Huntley^  1  Scam. 
413,  "that  where  a  written  contract  exists  to  perform  a  par- 
ticular piece  of  work,  and  the  workman!  performs  part  and 
is  prevented  from  finishing  it  by  the  other  party,  he  may 
treat  the  contract  as  rescinded,  and  recover  the  value  of  his 
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labor.'*  This  decision  is  sustained  in  Herrington  v. 
Hubbard^  1  Scam.  669;  Reed  v.  Phillips^  4  Scam.  40,  and 
Bannister  v.  Bead,  1  Gilm.  100;  in  which  last  case  the 
authorities  seem  to  have  been  carefully  collected  and  re-  . 
viewed.  In  addition,  10th  Johns.  36,  and  4  Wend.  290,  may 
be  cited  as  sustaining  thq  view  taken  by  the  Supreme  Court. 

Another  error  assigned  is,  that  by  the  contract  set  out  in 
the  fourth  count,  and  given  in  evidence  by  the  plaintiff,  the 
parties  became  partners,  and  that  consequently  the  plaintiff 
has  mistaken  his  remedy.  In  this  agreement.  Teed  cove- 
nants 'Ho  do  the  carpenter  and  mill-wright  work  appertaining 
to  a  flouring  mill  of  'four  run  of  stone,  in  a  good  and  work- 
manlike manner,  to  pay  the  defendant  ^60,  to  furnish  money 
for  the  purchase  of  irons,  glass,  nails,  bolting  cloths,  &c., 
which,  with  all  other  moneys  advanced,  was  to  be  refunded 
with  twelve  per  cent,  interest  from  the  completion  of  the 
mill,  from  defendant's  share  of  the  profits  of  said  mill.  Teed 
was  to  advance  such  further  sums  as  he  could  command,  and 
as  should  be  necessary  for  the  prosecution  of  the  work,  and 
was  to  advance  the  money  for  the  payment  of  one  Consel 
for  hewing  timber  for  the  mill,  one  year  from  the  date  of  the 
agreements  All  money  to  become  due  Teed  under  the  con- 
tract, was  to  remain  unpaid  until  all  debts  then  due  by  the 
defendant  could  be  liquidated.  The  defendant,  Selby,  cove- 
nanted to  furnish  the  hewn  timber,  sawed  lumber,  mill  stones 
and  other  materials,  to  do  the  necessary  digging,  to  board 
Teed  and  his  bands,  and  to  convey  to  Teed  on  the  comple- 
tion of  the  mill,  one  undivided  fourth  part  of  certain  lands, 
and  an  undivided  fourth  part  of  the  mill  and  appurtenances. 
Six  months  from  the  date  of  the  contract,  which  was  May 
2d,  1840,  Teed  was  to  receive  one  fourth  part  of  the  profits 
arising  from  the  saw  mill  on  the  lands  to  be  conveyed,  and 
one  fourth  part  of  the  profits  of  the  flouring  mill,  as  soon  as  « 
started,  and  no  hand  was  to  be  employed  without  the  consent 
of  both  parties." 

Upon  a  careful  examination  of  the  terms  of  this  agreement, 
and  applying  to  them  the  general  principles  in  relation  ta 
what  constitutes  a  partnership,  as  between  the  parties  them- 
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selves,  inter  aescy  we  are  strongly  inclined  to  the  opinion  that 
Teed  and  Selby  did  become  partners  by  virtue  of  said  instru- 
ment, at  least  from  the  time  that  Teed  became  entitled  to 
the  perception  of  the  profits  in*  the  said  two  mills.  It  is, 
however,  unnecessary  to  decide  upon  the  character  of  this  in- 
strument, under  the  view  which  we  take  of  this  objection. 
It  is  now  made  for  the  first  time,  the  record  clearly  showing 
that  the  defendant  never  made  it  in  the  Court  below.  'As 
remarked  before,  the  fourth  count  is  not  before  us  on  demur- 
rer, the  defendant  having  waived  any  objections  to  it  by 
pleading  over.  No  motion  was  made  to  exclude  this  paper 
when  oflfered  by  plaintifi*,  nor  was  the  evidence  demurred  to 
as  showing  a  state  of  facts  destructive  of  the  plaintiff's 
right  to  recover.  The  Court  was  not  called  upon  in  any 
manner  whatever,  to  determide  whether  the  contract  created 
a  partnership  or  not.  On  the  contrary,  it  seems  to  have  been 
the  desire  of  the  defendant's  counsel  to  make  it  appear  by 
the  evidence,  that  Teed  was  ndi  a  partner  of  the  defendant. 
Under  these  circumstances,  we  cannot  allow  him  now  the 
benefit  of  this  objection.  In  a  case  precisely  like  the  pre- 
sent, where  it  was  insisted,  in  the  Supreme  Court  of  New 
York,  that  the  action  could  not  be  sustained,  as  the  plaintiff 
and  defendant  before  the  commencement  of  the  suit  had  be- 
come partners  in  tlie  subject  matter,  it  was  held  "that  it  was 
too  late  to  urge  the  objection  now  for  the  first  time."  Smiih 
V.  jUleUf  18  Johns.  247.  We  think  that  when  the  record 
satisfactorily  shows,  that  the  parties  did  not  deem  it  proper 
to  question  certain  of  their  respectivte  rights  in  the  Court 
below,  they  must  be  considered  as  having  waived  them,  and 
cannot  be  permitted  to  dispute  them  here,  in  a  Court  of  ap- 
peal, for  the  first  time.  If  a  different  course  were  allowable, 
this  Court  in  many  cases,  and  in  violation  of  the  Constitu- 
tion, would  become  a  Court  of  original  jurisdiction. 

The  last  assignment  of  error  goes  to  the  overruling  of  the 
motion  for  a  new  trial,  which  was  made  by  defendant, 
for  the  reason  amongst  others,  that  the  verdict  was  against 
law  and  evidence;  and  th^'  consideration  of  this  assignment 
renders  it  necessary  to  advert  to  the  evidence^which  is  very 
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voluminous  indeed.  The  following  facts,  which  bear  partic- 
ularly on  the  question  of  rescission,  and  are  deemed  important, 
and  which  have  been  extracted  and  condensed  with  some 
considerable  care,  appear  to  have  been  established  by  the 
evidence: 

^  Teed,  some  time  after  the  contract  was  made,  employed 
hands  and  went  to  work  on  the  frame  of  said  flouring  mill, 
and  sometime  in  Augusjt  1840,  he  was  ready  to  raise  said 
frame,  but  he  was  delayed  in  doing  so,  the  defendant,  Selby, 
not  having  done  the  necessary  digging.  It  was  not  before 
sometime  in  October  that  the  frame  was  put  up.  Some  of 
the  materials,  as  some  witnesses  say,  were  not  furnished 
quite  as  fast  as  they  were  needed.  If  they  had  been  fur- 
nished in  time,  witnesses  think  that  Teed  wouldiiave  probably 
procured  hands  and  finished  the  job  sooner.  Teed  went  on  and 
put  in  the  running  work  at  first  for  two  run  of  stones,  and  the 
mill  was  started.  In  summer  of  1843,  about  three  weeks  be- 
fore his  death.  Teed  had  prepared  in  part,  the  wheels  for 
the  running  work  for  the  remaining  two  runs  of  stones,  and 
wanted  timber  to  make  the  cogs  for  said  wheels,  which  was 
not  then  furnished.  The  mill  stones  for  the  last  two  run 
were  not  furnished  before  Teed's  death.  Some  of  the  plain- 
tiff's ^iinesses  are  of  opinion,  that  if  the  materials  had  all 
been  properly  on  hand,  the  grist  mill  might  have  befen  com- 
pl€M:ed  before  Teed  died.  Some  time  after  Teed's  death, 
his  administrator,  a  physician,  offered  to  complete  the  contract 
entered  into  by  his  intestate,  which  defendant  declined,  un- 
less he  would  first  take  out  the  running  work  put  in  by  Teed, 
as  it  was  not  well  done,  and  of  no  use,  and  put  in  other  work. 
It  is  shown  by  the  testimony  of  several  wheelwrights  that 
the  running  work  put  in  by  Teed  was  really  very  defective, 
not  worth  the  material,  and  that  it  had  to  be  taken  out  and 
had'jto  be  replaced  by  a  new  one.  The  delayin  digging  is  ex- 
plained by  several  witnesses,  as  arising  from  the  fact  that 
Teed  had  to  direct  it,  or  to  lay  it  out,  and  that  he  failecl  to 
do  so;  that  at  one  time  when  the  digging  should  have  been 
done,  he  was  absent  for  upwards  of  a  week.  Teed,  while  he 
was  at  work  at  Selby's  mill,  was  engaged  in  building  two  or 
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more  mills  for  other  people.  The  defendant,  Selby,  com- 
plained often  to  Teed  about  the  work  not  being  well  done, 
and  also  heard  Selby  complain  that  he,  Teed,  liad  failed  to 
give  directions  as  to  the  digging.  Teed  was  never  heard  to 
complain  about  Selby's  delay.  If  full  credence  were  to  be 
given  to  one  of  defendant's  witnesses,  it  would  appear  that 
in  several  instances,  the  materials  were  ready  a  year  before 
Teed  made  use  of  them,  and  that  at  one  time,  he  did  not 
work  at  all  for  six  months;  and  also  that  when  Teed  asked  for 
the  timber  to  make  the  wheels  for  the  remaining  two  run  of 
stones,  he  wa^s  required  to  point  out  what  kind  of  timber  he 
wanted,  which  he  promised  but  failed  to  do.  The  witness,  for 
reasons  apparent  on  the  record,  is,  however,  not  entitled  to 
full  credit,  but  in  so  far  as  his  testimony  is  supported  by  oth- 
ers, and  this  is  really  the  case  with  the  greater  portion  of  his 
statements,  it  cannot  be  rejected.  All  witnesses  who  are 
asked  the  question,  testify  that  Teed,  up  to  the  time  of  his 
death,  claimed  that  the  contract  wa^  in  force.  It  does  not 
appear  that  Teed  furnished  the  $60-00,  Which  he  was  to 
have  furnished,  nor  any  other  sums  of  money,  save  what  he 
had  made  out  of  the  profits  of  the  grist  mill,  and  what  he  had 
paid  to  Consel.  Several  witnesses  say  that  if  Teed  had 
worked  steadily,  the  whole  work  might  have  been  performed 
before  he  died.  - 

Upon  this  testimony,  the  jury  below  found  a  verdict  for 
plaintiff,  or  in  other  words,  they  found  that  the  contract 
heretofore  existing,  had  become  totally  rescinded  by  the  de- 
fault or  neglect  of  the  defendant,  Selby,  as  to  himself,  and 
that  Teed,  having  done  every  thing  on  his  part  to  be  per- 
formed, became  entitled  to  treat  it  as  rescinded.. 

Now,  we  are  of  opinion  that  in  this  the  jury  were  most 
obviously  and  manifestly  mistaken.  If  the  evidence  show 
any  default  at  all  on  defendant's  part,  it  shows  one  so  slight 
in  its  nature,  that  no  rescission  can  be  foiinded  upon  it,  for  it 
is  not  every  partial  neglect  or  refusal  to  comply  with  some 
of  the  terms  of  the  contract  by  one  party,  which  will  entitle 
th^otl^,to  abandon  at  once  the  special  and  solemn  obliga- 
tioSHF^^  into  by  the  parties,  and  by  which  they  had  madti 
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for  themslves  the  law  which  was  to  control  them.  In  order 
to  justify  an  abandonment  of  the  contract,  and  of  the  proper 
remedy  growing  out  of  it,  the  failure  of  the  opposite  party 
must  be  a  total  one;  the  object  of  t^e  contract  must  have, 
been  defeated,  or  rendered  unattainable  by  his  misconduct 
or  default.  For  partial  derelictions,  and  non-compliances 
in  matters  not  necessarily  of  first  importance  to  the  ac- 
complishment of  the  object  of  the  contract,  the  party  in- 
jured must  still  seek  his  remedy  upon  the  stipulations  of  the 
contract  itself. 

The  most  that  can  be  said  of  Selby's  conduct  is,  that  he 
was  'somewhat  dilatory  in  preparing  the  digging,  and  fur- 
nishing materials.  But  il  was  at  last  all  furnished,  with  the 
exception  of  some  timber  which  was  asked  for  a  short  time 
before  Teed  died.  There  was  no  necessity  for  furnishing 
the  two  last  mill  stones,  as  the  running  work  for  then^  was 
not  yet  prepared  when  Teed  died.  Much  of  the  defendant's 
testimony  contradicts  the  fact  that  there  was  any  delay; 
but  as  the  jury  had  a  right  to  determine  the  contradictory 
evidence  in  favor  of  the  plaintiff,  we,  of  course,-  do  attach  no 
weight  to  these  deniala  here.  It  is  clearly  established,  hoi^- 
ever,  by  the  proof,  that  Teed  was  equally  dilatory — that  he 
did  not  work  steadily,  and  that  Some  of  Selby's  delay  was  in 
fact  caused  by  Teed's  own  negligence  and  carelessness. 
But  even  if  Selby's  default  had  been  one  of  greater  mifgni- 
.  tude,  and  one  which  could  have  been  clearly  charged  upon 
.him  alone,  it  is  manifest  from  the  evidence  that  Teed  waived 
all  objections  on  that  score,  and  proceeded  with  the  work 
until  very  shortly  before  his  death.  If,  then,  he  had  any 
cause  to  abandon  the  contract  at  any  time  while  he  was  pro- 
gressing with  his  work,  it  is  evident  that  he  has  not  chosen 
to  do  so,^but  by  going  on  after  the  existence  of  such  cause, 
h^  has  affirmed,  in  the  most  unequivocal  manner,  the  con- 
tinued subsistence  of  the  contract. 

As  for  the  offer  of  the  administrator  to  complete  the  con- 
tract, and  the  refusal  of  Selby,  it  is  only  necessary  to  say, 
without  deciding  any  other  point  which  might  be  presented  ^^^ 
by  this  peculiar  state  of  facts,  that  the  refusal  of  Selby  was 
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qualified  by  his  stating,  ttmt  he  would  allow  such  completion, 
provided  the  defective  work  was  first  taken  out,  and  other 
put  in  place  of  it.  This  we  think  he  had  a  right  to  demand, 
and  it  does  not  appear  that  the  administrator  assented  to  this 
proposal. 

The  motion  for  a  new  trial,  for  the  reason  that  the  jury 
found  against  the  law  and  the  evidence,  ought  to  have  been 
allowed  by  the  Court  belo^.  For  this  .error,  judgment  must 
be  reversed  at  the  costs  of  the  appellee,  to  be  paid  by  him  in 
due  course  of  administration,  and  the  cause  is  remanded  for 
a  new  trial,  and  such  further  proceedings  as  to  law  and  jus- 
tice may  appertain. 

•  Judgment  reversed. 
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WiLWAM  W.  Pickering,  appellant,  v.  Fletcher'Mizner  ei 
aLj  appellees. 

4  Appeal  from  KendalL 

Where  a  case  is  taken  to  the  Supreme  Court  by  appeal,  the  appeal  bond  should 
be  copied  and  certified  by  the  clerk  of  the  Circuit  Court  as  a  part  of  the 
record,  that  the  Supreme  Court  may  determine  whether  the  order  allowing 
the  appeal  has  been  complied  with. 

This  case  originated  before  a  justice  of  the  peace  of 
Kendall  county,  who  rendered  a  judgment  in  favor  of  the 
plaintiff  for  $64,  and  the  defendant  appealed  to  the  Circuit 
Court.  It  was  there  heard  before  the  Hon.  John  D.  Caton 
and  a  jury  at  the  April  term  1847,  when  a  verdict  was  ren-' 
dered  for  the  plaintiff  for  $87-78,  for  which  sum  the  Court 
rendered  a  judgment,  and  for  five-sixths  of  the  costs. 

The  defendant  prayed  an  appeal,  which  was  allowed  on 
condition  that  he  enter  into  a  bond  with  one  Decolia  Towle, 
as  security,  in  the  sum  of  $150,  within  forty  days. 

T.  L.  Dickej/j  for  the  appellees,  moved  to  dismiss  the 
appeal  in  this  case,  because,  by  the  order  .of  the  Circuit 
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Court)  the  appeal  was  allowed  on» condition  that  ihe  appel- 
lant should  enter  into  bond  with  Decolia  Towle,  his  security, 
in  the  sum  of  $160,  in  forty  days  from  the  adjournment  of 
said  Court,  and  it  appeared  that  the  appeal  bond  was  exe- 
cuted by. said  "Decolia  Towle  and  others  as  his  securities." 
It  did  not  appear  from  the  record  sent  up,  that  the  bond  was 
in  the  sum  of  $160,  nor  what  was  the  condition,  if  any, 
tnerein  confained. 

He  contended  that  a  copy  of  the  bond  should  be  certified 
in  the  record;  that  the  parties  thereto  should  be  the  same  as^ 
directed  in  the  order  granting  the  appeal;  and  that  an  equiv- 
alent bond  would  not  be  a  compliance  with  the  order.  In 
support  of  these  positions  he  cited  Ryder  v.  Stevenson^  3 
Scam.  640,  and  Brooks  v.  Jacksonville,  1  do./ 668. 

J).  L,  Gregg,  for  the  appellant,  resisted  the  motion. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J:*  The  appellees  move  to  dismiss  this  appeal, 
because  the  record  fails  to  show  that  the  appeal  was  per- 
fected by  the  appellant.  The  clerk  certifies  that  an  appeal 
bond  was  filed  as  required  by  the  order  allowing  the  appeal, 
but  the  bond  is  not  copied  into  the  record.  This  is  not  suffi- 
cient.' The  clerk  should  harve  copied  the  bond,  and  certified 
it  as  a  part  of  the  record,  so  that  this  Court  could  determine 
whetheir  the  order  of  the  Circuit  Court  was  complied  with. 
That  is  a  question  for  this  Court,  and  not  the  clerk,  is  de- 
cide.   The  motion  is  granted. 

Appeal  dismissed. 

*WiL80N^  C.  J.  and  Jastice  Dsnnino  did  not  hear  the  motion,  &c. 
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Rach£l  Rigg,  appellant,  v.  John  Cook,  vho  aues  by  hif 
next  friend,  A.  G.  Edwards,  appellee. 

•Appeal  from  St.  Clair. 

A.  settled  on  certain  lands,  and  to  secure  the  title,  parchased  of  B.  certain  Mili- 
tia clalois.  To  secure  the  purchase  money  and  other  indebtedness  to  B.,  be 
mortgaged  the  lands  to  him  with  a  covenant  of  warranty.  The  claims  were 
afterwards  confirmed,  and  the  lands  entered  with  them:  Heli,  that  A«  al- 
though he  had  not  the  legal  estate  at  the  time  of  executing  the  mortgage,  by 
entering  the  land,  acquired  it,  and  that  the  same  enured  to  the  benefit  of  the 
mortgagee:  Held,  also,  that  A.  and  all  persons  claiming  through  him  were 
estopped  by  the  covenant  of  warranty  contained  in  the  mortgage  from  assert- 
ing any  title  as  against  the  mortgagee  and  those  claiming  under  him. 

Where  a  Court  has  authority  to  order  a  sale  of  land'and  a  sheriff  to  make  rack 
sale,  the  errors  of  the  one  and  the  irregularities  of  the  other  must  be  inquired 
iAo  and  corrected  directly,  and  not  collaterally;  either  by  a  resort  to  an  ap- 
pellate tribunal,  or  a  direct  application  to  the  Court  issuing  the  process^  and 
having  the  right  to  control  it 

A  witness  was  inquired  of  as  to  the  control  of  the  property  of  a  decease  penon: 
EMy  thmt  the  inquiry  was  proper. 

A  witness  was  asked  to  state  all  that  was  said  by  a  person  in  possession  of  land 
at  a  time  when  he  paid  rent,  relating  to  and  explanatory  of  such  payment: 
HtH,  that  the  statements  accompanying  the  payment  of  the  rent  were  a  part 
of  the^ret  gesta,  and  were  admissible  for -the  purpose  of  illustrating  the  char^ 
acter  of  the  transaction,  and  explaining  the  object  and  intention  of  the  party. 

While  a  tenancy  exists,  the  tenant  cannot  dispute  the  title  of  his  landlord,  either 
by  setting  up  a  title  in  himself  or  a  third  person.  The  possession  of  the  ten- 
ant is  the  possession  of  the  landlord  as  long  as  the  tenure  is  acknowledged. 
It  is  not  until  the  tenure  is  denied,  and  the  fee  claimed  adversely,  that  the 
possession  assumes  a  hostile  character  and  the^  Statute  of  Limitations  begins 
to  mn. 

Where  a  possession  has  been  consistent  with  or  in  submission  to  the  title  of  the 
real  owner,  nothing  but  a  clear>  unequivocal  and  notorious  disclaimer  and. 
disavowal  of  the  title  of  such  owner  will  render  the  possession,  however  long 
continued,  adverse. 

A  party  has  the  right  to  have  the  jury  polled  on  the  receipt  of  the  Terdict, 
whether  it  is  brought  in  sealed  or  delivered  ore  tenut  by  the  foreman.  ThU 
right,  however,  must  be  exercised  before  the  jury  are  discharged. 

A  direction  to  the  jury  to  seal  up  their  verdict  and  separate,  does  not  dispense 
with  their  personal  attendance  in  Court  when  the  verdict  is  opened;  and 
if  any  of  them  then  dissent,  the  verdict  cannot  be  received. 

After  a  verdict  is  received,  and  the  jury  discharged,  the  control  of  the  jury  over 
the  case  is  at  an  end,  and  they  canhot  be  recalled  to  alter  or^jnend  the  verdict. 

Ejectment,  in  the  St.  Clait  Circuit  Court,  brought  by  the 
appellee  against  the  appellant,  and  heard  before  the  Hon. 
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Oustavns   P.   Koerner  and   a  jury,  at  the  May  term  1847. 
Verdict  and  judgment  for  the  plaintiff. 

The  evidence  and  instructions  on  the  trial  in  the  Court 
below,  are  stated  in  the  Opinion  of  this  Court.  * 

fPl  H,  Underwood^  for  the  appellant. 

1.  The  four  militia^cl aims  mortgaged  by  Hosea  Rigg  and  wife 
to  Perry,  were  confirmed  under  an  Act  of  Congress  of 
March  3d,  1791,  the  sixth  section  of  which  authorized  the 
Governor  of  the  Northwest  Territory  to  make  a  grant  of 
not  exceeding  one  hundred  acres  of  land,  to  certain  persons 
who  had  done  military  duty  at  Yincennes,  to  be  laid  in  such 
form  and  place  as  said  Governor  should  direct.  Public  Land 
Laws,  &c.  Part  I,  42.  The  claims  in  qjuestion  were  unloca* 
ted  grants  at  the  time  of  the  making  of  the  mortgage  in  ques- 
tion. Afterwards,  by  an  Act  of  Congress  of  February  20th, 
1812,  commissioners  were  appointed  to  inquire  into  the  va-r 
lidity  of  claims  derived  from  confirmations  of  the  Governors 
under  the  above  Act.  lb.  198,  §  1.  Afterwards,  on  the  16th 
day  of  April,  1814,  an  Act  of  Congress  was  passed,  confirm- 
ing the  claims  in  question  among  other  claims,  setting  apart 
a  district  for  the  same  to  be  entered,  and  allowing  persons 
having  such  unlocated  claims  to  enter  lands  therein,  by  giving 
in  exchange  the  old  confirmations,     lb.  244-6,  §§  2,  3,  4,  6. 

The  mortgage  was  given  of  claims  which  were  inchoate, 
and  were  chattels  real,  (5  Johns.  Ch.  R.  227,)  and,  at  the 
time  it  was  given,  it  was  presumed  from  the  description  in  the 
mortgage,  that  it  would  have  been  located  under  the  Act  of 
1791.  The  fact  that  the  mortgaged  claims  were  exchanged 
afterwards  under  a  subsequent  Act  of  Congress,  did  not  en- 
able the  mortgagee  or  his  representatives  to  proceed  at  law 
against  the  property  taken  in  exchange  for  the  mortgaged 
chattels.  3  Giim.  463;  13  Peters,  498,  450.  The  foreclo- 
sure at  law  only  transferred  the  title  of  the  mortgagor  in  the 
mortgaged  property  at  the  time  of  the  execution  of  the  mort- 
gage.    State  Bank  v.  WUsoriy  (  ante  57,);  4  Scam.  364;       ' 

2.  The  execution  against  Rigg  an4  wife  ought  not  to  have 
been    admitted  in    evidence,   because  it  varied  from    the 
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judgment  in  names  of  parties.  Williams  v.  Claytory  1  Scam. 
606;  Blanchard  v.  Blanchardy  3  Iredell^  107;  and  because 
the  property  directed  to  be  sold  is  uncertain,  and  the  execu- 
tion, therefore,  void.  Fitch  v.  Pinkardy  4  Scam.  83.  To 
make  a  judicial  sale  valid,  there  must  be  a  legal  judgment, 
and  an  execution  authorized  by  such  judgment  against  the 
property  sold.  Curtis  v.  Doe^  Bre.  100;  Hintnan  v,  Pope^ 
1  Gilm.  136;  Jltkins  v.Hinmariy  2  do.  448. 

3.  The  mortgage  not  being  of  the  land  in  question,  the 
title  afterwards  acquired  in  1814*  and  perfected  by  Patent 
in  1840  in  Rigg,  does  not  enure  to  the  benefit  of  the  pur- 
chaser on  the  mortgage.  By  the  Common  Law,  a  subsequent 
title  only  enures  where  there  is  a  warranty  of  title  to  the  par- 
ticular land.  11  Ohio,  263;  1  Cowen,  616;  9  do.  18;  1  Wend. 
602.  Our  statute  in  relation  to  titles  enuring,  in  force  July 
1st,  1827,  (long  after  this  mortgage  was  made  and  foreclosed,) 
only  applies  to  a  case  where  a  grantor  conveys  in  fee  simple 
absolute.     §  7. 

4.  The  Patent  to  Rigg  in  1840  is  conclusive  evidence  of 
title  in  him  at  that  time,  and  merges  ail  previous  equities  in 

'a  Court  of  Law.     13  Peters,  498,  460,  617. 

6.  The  Court  below  erred  in  permitting  Davis  to  testify 
who  had  the  control  of  Gov.  Edwards'  real  property  after 
his  death;  that  is  a  question  of  law.  And  also  who  admin- 
istered upon  his  estate;  that  should  have  been  proved  by 
the  records  of  the  Probate  Court.  Williams  v.  Jarrot,  1 
Gilm.  129. 

6.  The  statements  made  by  Rigg  at  the  time  of  paying 
rent  were  admissible  as  a  part  of  the  res  gestse,  1  GreenL 
Ev.  123,  §§  108-9;  1  Starkie's  Ev.  36;  2  J.  J.  Marsh.  383. 
The  payment  of  rent,  as  rent,  is  always  open  to  explanation. 
Chitty  on  Con.  260;  lEng.  Com.  Law  R.  366. 

7.  The  doctrine  of  estoppel  is  construed  strictly,  and  must 
be*  certain  to  a  certain  intent.  1  Greenl.  Ev.  26,  §  22.  By 
the  Common  Law,  a  tenant  is  not  estopped  from  denying  the 
title  of  his  landlord,  except  a  tenant  by  indenture.  The 
latest  decisions  are,  that  only  a  tenant  by  indenture  and  one 
who  enters  upon  land  under  his  landlord's  title,  is  estopped 
from  denying  the  landlord's  title.     2  Smith's  Leading  Cases, 
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472;  2  Thomas'  Coke,  331;  7  Wend.  403;  12  do.  108;  1 
GreenL  £▼.  §  25. 

L,  Trumbull^  for  the  appellee. 

I.  The  vitnesSy  Davis,  was  not  asked  who  administered 
upon  the  estate  of  N.  Edwards,  and  his  statement  that  Mrs. 
Edwards  was  executrix  was  uncalled  for  and  wholly  immate- 
rial, as  the  will  of  said  Edwards,  also  in  evidence,  established 
that  fact.  Davis  was  required  to  state,  and  did  testify  all 
that  Rigg  said  about  the  payment  of  rent  and  explanatory 
thereof,  and  the  refusal  of  the  Court  to  permit  said  witness 
to  state  what  Rigg  told  him  upon  other  subjects,  was  right. 

II.  By  the  payment  of  rent  and  the  mortgage  with  cove- 
nants of  warranty,  Rigg  was  estopped  from  disputing  plain* 
tiff's  title.    3  Peters,  48;  1  Greenl.  Ev.  §  24. 

III.  The  militia  claims  were  real  estate.  16  Peters,  93. 
A  title  to  land  becomes  a  legal  title  when  confirmed,  and 
such  confirmation  is  a  higher  evidence  of  title  than  a  Patent. 
aHoward'8(U.  S.)R.  344. 

A  confirmation  to  the  original  claimant  and  his  legal  rep- 
resentatives enures  by  way  of  estoppel  to  the  grantee  of  the 
original  claimant.  1  Ohio  Cond.  R.  181,  487;  6  Ohio,  337; 
1  Ld.  Raymond,  729;  12  Johns.  204;  4  Bibb,  436;  Adams' 
Ej.  47,  48,  and  .306  and  notes.     2  Gilm.  641;  4  Peters,  86. 

The  Patent  to  Rigg  cannot  be  construed  to  operate  against 
bis  gratntee.    2  Howard's  (U.  S.)  R.  316,  344. 

IV.  The  generality  of  the  objection  made  by  defendants 
below  to  the  admissibility  in  evidence  of  the  record  and  pro- 
ceedings upon  the  foreclosure  of  the  mortgage,  precludes 
the  party  from  pointing  out  any  specific  objections  in  this 
Court. 

A  gener&l  objection  to  the  introduction  of  testimony  is 
vague  and  nugatory,  and  without  weight  in  an  appellate 
Court,  pamden  v.  Doremvsj  3-  Howard's  (U.  S.)  Ri  530. 
If  it  were  admissible  to  raise  'the  objections  at  this  time, 
they  would  not  be  tenable.  There  is  no  variance  in  parties 
or  amount  between  execution  and  judgment  when  carefully 
examined. 
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All  questions  arising  on  judicial  sales,  when  their  validity 
is  questioned  in  an  ejectment  suit,  must  be  those  of  auihoritt/y 
not  irregularUy^  or  error  in  awarding,  executing  or  confirm- 
ing process.     1  Baldwin's  C.  C.  R.  271,  272. 

The  regularity  of  the  execution  cannot  be  questic^ed  col- 
laterally. Buckmasierw  Car//n,  3 Scam.  Ill;  Swig^artv. 
Harbtr^  4  do.  364;   Voorhies  v.  K  S.  Bank,  10  Peters,  474- 

V.  Defendant's  right  to  poll  the  jury  was  waived  by  the 
agreement  of  counsel  dispensing  with  the  farther  ieittendancd 
of  the  jury;  at  all  events,  it  is  matter  of  discretion.  2  U. 
S.  Dig.  696,  §  296. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.  This  was  an  action  of  ejeciment,  commenced 
in  the  St.  Clair  Circuit  Court,  on  the  23d  of  October,  1846, 
by  John  Cook  against  Rachel  Rigg,  for  the  recovery  of  the 
south  east  fractional  quarter  of  section  twenty  three,  and 
the  north  fractional  half  of  section  twentjr  six,  in  township 
one  north  of  range  eight  west,  containing  three  hundred 
and  thirty  nine  acres,  and  eighty  five  hundredths  of  an  acre. 
On  the  trial  before  the  jury,  the  plaintiff  read  in  evidence 
four  several  deeds  of  assignment  of  military  claims  from 
Jean  B.  Robillard,  Michael  Chartran,  Charles  Lefoevre, 
and  Regis  Martin  to  Jean  F.  Perry,  bearing  d^te  in  1803, 
also  a  warraRty  deed,  for  the  consideration  of  »1800,  from. 
Perry  and  wife  to  Hosea  Rigg,  for  the  four  militia  claims, 
dated  the  2d  of  May,  1808;  also  a  mortgage  from  Rigg  and 
wife  to  Perry,  bearing  date  the  3d  of  May,  1808,  in  which 
ihe  mortgaged  premises  are  thus  described:  ^'all  those  four 
several  tracts  or  quantities  of  one  hundred  acres  of  land, 
which,  by  a  law  of  the  United  States,  were  severally  grant- 
ed to  Michael  Chartrand,  Charles  Lefoevre,  Regis  Martin, 
and  Jean  Baptiste  Robillard,  as  being  militia  men  in  the  Il- 
linois country,  on  the  first  day  of  August,  one  thousand  seven 
hundred  and  ninety,  and  had  done  militia  duty  therein,  and 
who,  by  several  deeds  recorded  in  the  recorders  office,  ^had 
conveyed  the  same  to  the  said  Jean  F.  Perry,  and  which  the 
jaid  Jean  F.  Perry  conveyed  to  the  said  Hosea  Rigg,  in  fee 
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simple  by  deed  dated  the  second  instant, isind  which  said  four 
hundred  acres  of  land  are  laid  in  the  improvement  of  the 
said  Hosea  Rigg,  where  he  now  resides,  at  Turkey  Hill 
aforesaid,"  and  which  mortgage  was  given  to  secure  the  pay- 
ment of  $1644,  and  contained  a  covenant  of  general  war- 
ranty. The  plaintiflF  then  proved  by  the  certificate  of  the 
Commissioner  of  the  General  Land  Office,  that  the  claims  of 
one  hundred  acres  each  were  confirmed  to  Jean  F.  Perry,  as 
the  assignee  of  Robillard,  Chartran,  Martin  and  Lefoevre, 
on  the  15th  of  January,  1813.  He  then  introduced  a  certifi- 
cate of  the  register  of  the  land  office  at  Kaskaskia  showing 
that  Hosea  Rigg  did,  on  the  first  day  of  October,  1814,  enter 
the  south  east  fractional  quarter  of  section  twenty  three, 
and  the  north  fractional  half  of  section  twenty  six,  in  town- 
ship one  north  of  range  eight  west,  which  contain  by  the 
certificate  of  Elias  Bancroft,  deputy  surveyor,  three  hund- 
red and  thirty  nine  acres,  and  eighty  five  hundredths  of  an 
acre,  and  paid  for  said  fractional  quarter  and  fractional  half 
of  sections  aforesaid,  with  his  confirmed  unlocated  claim  to 
three  hundred  and  thirty  nine  acres,  and  eighty  five  hund- 
redths of  an  acre,  being  the  whole  claim  of  Jean  B.  Robil- 
lard of  one  hundred  acres,  the  whole  of  the  claim  of  Regis 
Martin  of  one  hujidred  acres,  the  whole  of  the  claim  of  Mi- 
chael Ghartran  of  one  hundred  acres,  and  part  of  the  claim 
of  Charles  Lefoevre  of  one  hundred  acres,  which  said  claims 
appear  of  record  in  the  books  of  this  office,  to  have  been 
confirmed  as  militia  claims  to  Jean  F.  Perry,  as  assignee  of 
the  said  Robillard,  Chartran,  Martin  and  Lefoevre;  also  an- 
other certificate  from  the  same  officer,  showing  that  Rigg^  at 
the  date  of  his  entry,  established  "a  right  of  pre-emption  to 
the  north  fractional  half  of  section  twenty  six,  by  proof  that 
he  cultivated  Bnd  improved  the  same,  prior  to  the  5th  of 
February,  1813. 

The  plaintiff  then  read  in  evidence  certain  entries  from 
the  records  of  the  St.  Clair  Circuit  Court,  which  showed 
that  at  the  September  term  1822,  in  a  proceeding  by  scire 
facias  to  foreclose  a  mortgage,  entitled  <<  Adelaide  Pen- 
soneau,  by  her  intermarriage,  &c.  v.  Hosea  Rigg^  and  Han- 
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nah,  his  wife,"  a  verdict  was  returned  in  favor  of  the  plain* 
tiff  for  $2686,  for  which  amount  and  the  costs  the  plaintiff 
bad  judgment,  with  a  general  award  of  execution,  and  the 
(>laintiff  remitted  $104*96  of  the  judgment;  that  at  the  March 
term  1823,  th^  record  was  so  amended  as  to  show  that  the 
remiitiiur  was  of  a  part  of  the  verdict,  and  not  of  the  judg- 

-ment,  and  that  the  execution  ordered  was  a  levari  facias. 
It  appeared  from  these  entries  that  the  suit  was  contested* 
The  plaintiff  theTi  introduced  an  execution  issued  out  of  the 
same  county,  on  the  28th  of  March,  1823,  commanding  the 
sheriff  of  St.  Clair  county, "  that  of  that  certain  tract  of  land 
with  the  appurtenances  thereunto  belonging  in  said  county, 
containing  four  hundred  acres,  be  it  more  or  less,  being  the 
same  tract  on  which  Hosea  Rigg  and  Hannah  his  wife  lately 

^  resided  on,  and  being  the  same  mentioned  in  the  mortgage 
deed  in  the  scire  facias  set  out,  you  cause  to  be  made  as 
well  the  sum  of  two  thousand  five  hundred  and  eighty  one 
dollars  and  four  cents,  with  interest  to  be  computed  thereon 
from  the  ninth  of  September  last,  which  Adelaide  Pensoneau 
by  her  intermarriage  with  Augustin  Pensoneau  deceased, 
administratrix  with  the  will  annexed  of  all  &e«  of  Jean  Fran* 
^ois  Perry  deceased,  lately  in  our  Circuit  Court  of  said 
county  recovered  against  the  said  Hosea  Rigg  and  Hannab» 
his  wife^  in  damages,  by  reason  of  the  non-performance  of 
the  covenants  in  the  said  scire  facias  mentioned,  as  also  the 
sum  of  thirty  dollars  and  forty  two  cents  for  the  costs  and 
charges  about  her  suit  in  that  behalf  expended."  On  this 
writ,  .the  sheriff  made  return,  that  he  levied  the  same  on  the 
land  in  question  on  the  9th  of  April,  1823,  and  sold  the  land 
on  the  26th  of  that  month  for  the  sum  of  $1004-64.  The  de- 
fendant objected  to  the  introduction  of  the  judgment,  the 
execution,  and  the  sheriff's  return,  and  excepted  to  the  de- 
cision of  the  Court  allowing  them  to  be  read  in  evidence. 
The  plaintiff  proved  that  the  lands  were  duly  appraised  be- 
fore the  sale,  and  then  introduced  a  sheriff^s  deed  to  Adam 
W.  Snyder,  the  purchaser  at  the  sale,  dated  the  3rd  of  Sep- 
tember, 1823,  for  the  lands  in  question;  also,  a  warranty 
deed  from  Snyder  and  wife,  to  the  late  Gov.  Edwards;  also. 
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legal  conveyancea  from  the  heirs  at  law  of  Got.  Edwarda 
to  the  plaintiff. 

The  plaintiff  then  called  William  C.  Davis^  who  testified 
that  Gov.  Edwards  died  between  1831  and  1834,  leaving  El- 
vira Edwards,  his  widow,  and  certain  persons,  his  heirs  at 
law.  Witness  did  not  know  the  land  in  dispute  by  the  num- 
bers, but  Hosea  Rigg  resided  on  it,  and  paid  a  rent  of  $26 
p%r  year  for  two  years  between  1836  and  1840,  to  witness  for 
Mrs.  Elvira  Edwards.  Witness  acted  as  the  agent  of  Mrs. 
Edwards  and  the  family,  and  Rigg  did  not  object  to  the  pay- 
ment of  the  rent.  The  plaintiff's  counsel  then  asked  the 
■witness  who  had  the  control  of  Gov.  Edwards'  property 
after  his  death;  to  the  answering  of  which  question,  the  de- 
fendant objected,  but  the  Court  overruled  the  objection,  and 
the  witness  stated  that  Elvira  Edwards,  executrix,  controlled 
the  property  and  managed  it  for  herself  and  children.  The 
defendant's  counsel  then  asked  the  witness  if  Rigg  did  not 
•ay,  when  he  paid  the  rent,  that  he  was  defrauded  by  Snyder 
and  Edwards  in  the  land  transaction,  and  to  state  all  that  he 
then  said  about  the  titl^  to  the  land;  but,  on  an  objection  by 
the  plaintiff's  counsel,  the  Court  refused  to  allow  the  ques- 
tion to  be  answered,  but  instructed  the  witness  to  state  all 
that  Rigg  said  in  relation  to  and  explanatory  of  the  payment 
of  rent,  but  not  to  state  what  he  said  in  relation  to  the  title 
of  the  former  owners  of  the  land,  and  as  to  his  once  having 
paid  the  mortgage.  The  witness  proceeded  to  state,  that 
at  the  time  of  the  payment  of  the  rent,  Rigg  said  he  was 
under  great  obligations  to  Gov.  Edwards,  who  had  promised 
to  let  him  have  the  premises  as  long  as  he,  (Edwards,)  lived, 
and  he  then  expected  that  Gov.  Edwards  would  live  longer 
than  himself;  that  he  expected  to  pay  the  rent  with  his  pen- 
sion money,  and  had  been  in  the  habit  of  paying  rent  when 
the  pension  agent  came  around;  that  at  this  time,  Rigg  had  an 
inclosure .  of  thirty  acres  on  the  land,  and  was  eighty  or 
ninety  years  of  age.    . 

Joseph  Scott.testified,  that  Rigg  lived  on  the  land  in  1797, 
and  afterwards  had  two  mills  on  the  land,  and  forty  acres  in 
cultivation;  that  Rigg^  up  to  his  death,  claimed  and  used  the 
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land  as  his  own;  that  the  defendant  always  resided  on  the  land 
with  her  father,  and  since  his  death  has  used  and  claimed  the  - 
land  as  her  own. 

William  Moore  swore,  that  Rigg's  improvement  was  on  the 
north  fractional  half  of  section  twenty  six;  that  from  1820, 
W.  6.  Brown  claimed  one  hundred  acres  of  the  land,  and 
for  some  years  has  had  an  inclosure  thereon;  that  Rigg  had 
possession  of  the  land  in  1814,  and  cultivated  and  claimed  itlis 
his  own  to  his  death,  and  the  defendant  has  claimed  the  part 
unsold  since. 

Joseph  Newberry  stated,  that  there  was  a  small  improve- 
ment on  the  north  part  of  the  land,  on  which  the  defendant 
resided;  and  he  advised  her  before  the  commencement  of 
the  suit,  to  sell  the  land,  but  she  replied  she  had  gained  it, 
and  wanted  a  home. 

The  defendant  then  introduced  a  Patent  from  the  United 
States  to  Hose  a  Rigg,  for  the  land  in  question,  dated  the 
22d  of  October,  1840;  also  a  deed  from  Hosea  Rigg  to  the 
defendant,  for  the  north  fractional  half  of  section  twenty  six, 
dated  July  1st,  1841.  She  then  proved  by  Alexander  Scott, 
that  Rigg  settled  on  his  improvement  in  1801,  and  resided 
there  till  his  death,  claiming  and  using  it  as  his  own. 

Hardy  Johnson  stated,  that  he  had  fourteen  acres  of  the 
land  inclosed  at  the  commencement  of  the  suit;  that  Davig 
PttUiam  had  also  an  inclosure  of  twelve  acres. 

The  defendant  then  introduced  a  deed  from  her  to  John- 
Bon  for  fourteen  acres  of  the  land,  dated  the  26th  of  March, 
1843;  also  a  deed  from  her  to  Pulliam  for  twelve  and  a  half 
acres,  dated  the  9th  of  October,  1846. 

The  defendant  then  offered  to  prove  by  a  witness,  that 
A.  W.  Snyder  paid,  in  fact,  nothing  for  the  land,  and  that 
witness  employed  Gov.  Edwards  as  an  attorney,  in  1818,  to 
examine  into^the  title  to  the  land;  and  that  Edwards  after- 
wards purchased  the  land,  well  knowing  that  Snyder  paid 
nothing  for  it;  which  evidence  was  objected  to  and  excluded 
by  the  Court.    This  was  all  of  the  evidence,  • 

The  Court,  at  the  instance  of  the  plaintiff,  gave  the  follow- 
ing instructions:  Firsts  if  the  jury  believe  from  the  evidence, 
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that  Hosea  Rigg  occupied  the  premises  described  in  the  decla*^ 
ration^  or  a  part  thereof,  as  the  tenant  of  the  plaintiffor  of  those 
from  whom  he  derives  title,  and  paid  rent  therefor,  then  the 
said  Hosea  Rigg  and  those  claiming  under  him  are  estopped  by 
such  payment  of  rent,  from  qtiestioning  that  those  to  whom 
he  paid  rent,  had  at  the  time  title  to  the  land.  Second^  that 
the  possession  of  the  land  in  question  for  more  than  twenty 
years  by  the  defendant,  or  those  under  whom  she  claims,  is 
no  bar  to  the  recovery  of  the  plaintiff  in  this  suit,  if  they  be- 
lieve that  such  possession  was  in  submission  to  the  title  of 
the  plaintiff,  or  those  from  whom  he  claims.  Thirds  that 
possession,  in  order  to  bar  the  claipi  and  right  of  the  plain- 
tiffin  this  suit,  must  be  adverse  to  the  plaintiff's  title;  and  a 
possession  for  more  tKan  twenty  years  consistent  with  the 
plaintiff's  title  constitutes  no  defence  to  this  action.  Fourth^ 
that  the  only  question  in  this  case  is  between  John  Cook 
and  Rachel  Rigg,  and  that  the  jury  in  this  case  have  nothing 
to  do  with  the  rights  of  other  persons.  Fifth,  that  the  jury 
have  no  right  to  draw  any  inference  unfavorable  to  the  plain- 
tiff by  reason  of  his  objecting  to  the  introduction  of  testi- 
mony, which  was  excluded  by  the  Court  as  improper. 
Sixihy  that  the  mortgage  from  Rigg  find  wife  to  Perry  is  a 
mortgage  of  real  estate.  Seventh,  that  the  Patent  issued  to 
Hosea  Rigg  in  1840  enures  to  the  benefit  of  his  mortgagee, 
and  those  claiming  under  him;  and  the  issuing  of  said  Patent 
to  Rigg  in  1840  cannot  be  set  up  in  this  case  to  defeat  the 
title /lerived  from.  Rigg,  for  the  same  land  and  before  the 
Patent  issued.  Eighth,  that  the  claims  of  innocent  pur- 
chasers not  parties  to  this  suit,  have  nothing  to  do  with  this 
case;  and  their  titles  and  possessions  obtained  before  the 
commencement  of  this  suit  are  not  affected  by  the  decision 
in  this  case.  JSTinth,  that  if  the  jury  believed  from  the  cv- 
idence,  that  the  defendant's  only  claim  to  the  land  in  ques- 
tion is  derived  from  Hosea  Rigg,  and  that  said  Hosea  Rigg, 
before  the  Patent  issued  for  the  land,  mortgaged  the  same  to 
one  Perry  with  a  covenant  of  warranty,  and  that  the  plain- 
tiff has  shown  a  connected  title  from  said  Perry  to  himself, 
then  the  said  defendant  is  estopped  from  setting  up  the  title 
VOL.  IV.  44 


Digitized  b^VjOOQlC 


346  supri:me  court. 

w     •  I        ■  .  ■  ,  ,  , 

R\gg  V.  Cook. 

acquired  by  the  issuing  of  said  patent  against  the  said  plain^^ 
tiff.  The  defendant  excepted  to  the  giving  of  these  instruc- 
tions. 

Before  the  jury  retired,  it  was  agreed  by  counsel,  that  the 
jury  might  seal  up  their  verdict  and  separate,  and  that  the 
verdict  might  afterwards  be  reduced  to  proper  form.  The 
jury  accordingly  made  up  a  sealed  verdict  as  follows,  ^^  we 
the  jury  find  the  defendant  guilty,"  which  was  opened  the 
next  morning  at  ten  o'clock;  and  at  two  o'clock  of  the  same 
day,  it  was  reduced  to  form  by  the  plaintiff's  counsel,  to 
which  the  defendant  made  no  objection,  but  asj^ed  that 
the  jury,  which  had  not  then  been  discharged  for  the  term, 
might  be  polled;  which  request  the  Court  denied,  and  the 
defendant  excepted-  The  verdict,  as  finally  entered,  finds 
the  defendant  guilty  of  withholding  the  possession  of  the 
land  in  question  from  the  plaintiff,  who  is  entitled  to  an  es- 
tate in  fee  therein;  except  as  to  the  part  claimed  by  Brown, 
Johnson,  and  PuUiam,  as  stated  in  the  evidence,  of  which 
part  the  defendant  is  not  guilty.  The  Court  overruled  a 
motion  for  a  new  triaK  and  rendered  judgment  on  the  ver- 
dict.    The  defendant  prosecuted  an  appeal  to  this  Court. 

For  a  full  understanding  of  this  case,  it  may  be  proper  to 
look  into  the  origin  and  character  of  these  militia  claims. 
The  sixth  section  of  the  Act  of  Congress  of  the  3rd  of  March, 
1791,  conferred  authority  on  the  Governor  of  the  Territory 
northwest  of  the  Ohio,  to  make  a  grant  of  land  not  exceed- 
ing one  hundred  acres,  to  each  person  who  had  not  obtained 
any  donations  of  land  from  the  United  States,  and  who,  on 
the  first  of  August,  1790,  was  enrolled  in  the  militia  at  Vin- 
cennes,  or  in  the  Illinois  country,  and  had  done  militia  duty 
therein;  the  land  to  be  laid  out  at  the  expense  of  the 
grantees,  and  in  such  place  and  form  as  the  Governor  might 
direct.  1  Story's  Laws,  203,  ch.  101.  The  Act  of  the  20th 
of  February,  1812,  appointed  commissioners  to  inquire  into 
and  report  upon  the  validity  of  claims  to  land  in  the  Kas* 
kaskia  Land  District,  which  were  derived  from  confirmations 
made  or  pretended  to  have  been  made  by  the  Governors  of 
the  Northwest  and  Indiana  Territories.     2  Story's  Laws, 
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1213,  ch.  22.  The  Act  of  the  16tb  of  April,  1814,  confirmed 
the  claims  reported  by  the  commissioners,  and  set  apart  a 
certain  tract  of  country  within  the  Easkaskia  Land  District, 
to  satisfy  the  unlocated  elaims  of  persons  to  land  within  the 
Illinois  Territory,  confirmed  to  them  theretofore,  or  by  that 
Act;  and  gave  to  every  per^n  residing  within  the  reserved 
district,  and  who  had  actually  cultivated  or  improved  a  tract 
of  land  therein  prior  to  the  5th  of  February,  1813,  a  right  of 
pre-emption  in  the  purchase  of  not  less  than  one  quarter  sec- 
tion, nor  more  than  one  section,  including  his  improvement, 
the  entry  to  be  made  on  or  before  the  first  day  of  October, 
1814;  and  authorized  the  purchaser,  if  the  owner  of  any  un- 

^  located  confirmed  land  claim,  to  deliver  the  evidence  there- 
of to  the  receiver,  in  full  payment  of  the  quantity  of  acres 
contained  in  the  claim.  The  Act  further  provided,  that 
after  the  first  of  October,  1814,  the  land  within  the  reserved 
district  should  be  subject  to  entry  by  any  person  being  the 
owner  of  unlocated  confirmed  land  claims.  2  Story's  Laws, 
1415,  ch.  120.  ' 

It  appears  from  the  evidence,  that  Rigg  settled  on  the  land 
in  controversy  as  early  as  the-  year  1801,  and  continued  in 
the  actual  possession  until  his  death,  subsequent  to  the  1st  of 
July,  J841.  In  1808,  he  purchased  the  militia  claims  for  the 
purpose  of  securing  the  title  to  the  land.  To  secure  Perry 
in  the  payment  of  the  purchase  money  and  other  indebted- 
ness, he  mortgaged  the  four- hundred  acres  called  for  by  the 
claims,  which  were  described  in  the  mortgage  as  laid  in  the 
improvement,  where  he  then  resided.  The  claims  were  not 
confirmed,  and  could  not,  therefore,  be  so  appropriated  as  to 
vest  in  Rigg  the  legal  estate  in  the  land;  but  the  mortgage 
gave  them  a  fixed  and  definite  location  on  the  land  claimed  and 
improved  by  Rigg.  It  was  no  doubt  the  understanding  of 
the  parties,  that  the  claims  should  be  applied  in  obtaining  the 
title  to  the  land  then  claimed  by  Rigg;  aild  that  the  mort- 
gage should  embrace  this  identical  land,  and  not  a  floating 
right  to  that  number  of  acres  anywhere  in  the  country.    Rigg, 

.  intending  in  good  faith  to  carry  this  design  into  effect,  did 
not  hesitate  to  mortgage  the  land  of  which  he  expected  to 
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become  the  legal  owner;  and  the  more  effectually  to  secure 
Perry,  he  covenanted  to  warrant  and  defend  the  title.  The 
claims  were  confirmed  in  1813,  and  Rigg,  availing  himself  of 
the  right  of  pre-emption,  founded  on  his  residence  and  im- 
provements, entered  the  land  with  the  claims,  in  1814,  and 
thus  acquired  the  legal  estate.  We  entertain  no  doubt  that 
the  mortgage  was  intended  to  embrace  the  land  in  question^ 
The  difference  in  quantity  was  probably  the  result  of  subse* 
quent  surveys  and  sub-divisions,  not  then  in  the  contempla- 
tion of  the  parties.  That  cannot  affect  the  validity  of  the 
mortgage  as  to  the  part  actually  entered  by  Rigg.  If  the 
land  purchased^by  Rigg  in  1814,  was  the  same  mortgaged  by 
him  to  Perry  in  1808,  the  after- acquired  title  enured  to  the 
benefit  of  the  mortgagee;  and  Rigg,  and  all  persons  claiming 
through  him,  are  estopped  by  the  covenant  of  warranty  con- 
tained in  the  mortgage,  from  asserting  any  title  as  against 
the  mortgagee,  and  those  claiming  under  him.  On  this 
point,  the  authorities  are  uniform  and  conclusive.  4  Rent's 
Com.  98;  Jackson  v.  Matsdorf,  11  Johns.  91;  Jackson  v. 
McCrackin,  14  do,  193;  Terreti  v.  7Viy/or,  9,Cranch,  43; 
Somes  V.  Skinner,  3  Pick.  52;  fVhzte  v.  Patten,  24  do.  324; 
^Uen  V.  Parish^  3  Ham.  U)7;  Bond  v.  Swearingen,  1  do. 
396. 

The  mortgage  being  a  valid  one  of  the  lands  in  dispute,  the 
question  arises,  was  the  title  of  Rigg  divested  by  the  pro- 
ceedings to  foreclose  the  mortgage?  These  proceedings  are 
evidence  in  a  collateral  action;  and  in  determining  upon  their 
validity,  the  only  question  is  one  of  authority;  whether  the 
Court  pronouncing  the  judgment  had  the  power  to  adjudi- 
cate upon  the  rights  of  the  parties  under  the  hiortgpge,  not 
whether  its  decision  was  correct,  or  erroneous;  and  whether 
the  sheriff  had  authority  to  execute  the  process  of  the  Court, 
not  whether  his  acts  under  it  were  regular  or  irregular.  If 
the  Court  had  jurisdiction  of  the  case,  and  the  ofiicer  au- 
thority to  make  tlie  sale,  the  errors  of  the  one,  and  the  ir- 
regularities of  the  other,  are  to  be  inquired  into  and  corrected 
directly,  and  not  collaterally;  either  by  a  resort  to  an  appel- 
,  late  tribunal,  or  a  direct  application  to  the  Court  issuing  the 
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process,  and  having  the  right  to  control  it.  Voorhtes  v. 
The  Banky  10  Petera,  449;  Buckniakter  v.  Car/in,  3  Scam, 
104;  Swiggart^  v.  Harbevy  4  do.  364.  The  Act  of  March 
22d,  ldl8,  provided  for  the  foreclosure  of  a  mortgage  .upon  • 
a  scire  facias  to  the  mortgagor  sued  out  by  the  mortgagee, 
his  heir,  executor,  administrator  or  assignee,  and  authorized 
a  sale  of  the  mortgaged  premises  on  process  oi  levari  facias ^ 
after  an  appraisal  of  the  property,  and  upon  twenty  daj^s' 
notice  of  sale.  Laws  of  1819,  page  177.  By  the  Act  of 
the  17th  of  February^  1823,  thesheriflF  was  required  to  give 
but  fifteen  days'  notice  of  the  s^le.  Laws  of  1823,  page  169. 
The  remedy  pursued  in  the  foreclosure  of  the  mortgage  was 
authorized  by  the  statute.  The  Court  had  jurisdiction  of 
the  subject  matter,  and  acquired  jurisdiction  over  the  per- 
sons of  the  parties;  and  its  decision  must  be  regarded  as 
conclusive  of  their  rights  under  the  mortgage.  The  process 
issued  for  the  enforcement  of  the  judgmentwas  a  legal  one, 
and  justified  the  sheriff  in  levying  on  and  selling  the  land  in 
question.  If  there  was  error  in  the  judgment,  the  mortga* 
gor  might  have  procured  its  reversal;  if  the  proceedings 
under  it  were  irregular,  the  Court  would  have  set  them  aside 
on  his  application.  ^  ^ 

It  is  insisted  that  there  are  fatal  variances  between  the 
judgment  introduced  in  evidence,  and  the  one  set  out  in  the 
execution,  in  the  amount  of  the  judgment,  and  in  the 
names  of  the  parties.  The  answer  to  the  first  objection  is, 
that  the  judgment  as  amended  at  the  subsequent  term  cor- 
responds precisely  in  amount  with  the  one  described  in  the 
writ.  There  is  no  substantial  variance  in  the  names  of  the 
parties.  The  name  of  the  plaintiff  is  the]  same,  both  in  the 
record  of  the  judgment,  and  in  the  process;  the  only  differ- 
ence being  in  the  description  of  the  person,  or  the  charac- 
ter in  which  she  sued.  This  description  is  abbreviated  in 
the  entry  of  the  judgment,  while  it  is  set  out  at  length  in  the 
execution.  The  two  descriptions  are  consistent  with  each 
other,  and  clearly  indicate  the  same  person. 

It  is  contended  that  thd  sale  by  the  sheriff  was  void,  be- 
cause twenty  days  did  not  intervene  between  the  levy  and 
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the  sale.  The  Act  of  the  *17th  of  February,  1823,  in  force 
when  the  proceedings  on  the  execution  took  place,  required 
but  fifteen  day's  notice  of  the  sale.  The  sheriff,  therefore, 
had  time  to  give  the  required  notice. 

The  estate  of  the  mortgage  was  divested  by  these  proceed- 
ings, and  vested  in  the  purchaser  at  the  sheriff's  sale;  and 
that  estate,  by  intermediate  conveyances,  has  passed  to  the 
appellee. 

The  offer  of  the  appellant  to  prove  that  Snyder  paid  noth- 
ing, in  fact,  for  the  land,  and  that  this  was  known  to  his 
grantee  before  he  purchased  ^t,  was  properly  refused  by  the 
Court.  The  land  was  sold  to  Snyder  for  more  than  a  thou- 
sand dollars,  and  Rigg  received  a  credit  on  the  judgment  to 
that  extent.  Whether  the  plaintiff  in  the  judgment,  or  the 
sheriff,  ever  received  payment  of  this  amount,  was  a  matter 
of  no  importance  to  Rigg,  or  the  appellant.  That  was  a 
matter  exclusively  between  the  plaintiff,  the  sheriff,  and  the 
purchaser. 

The  Court  did  not  err  in  permitting  the  witness  to  state 
who  had  the  control  of  Governor  Edwards'  property  after 
his  death.  This  testimony  was  not  called  out  with  a  view  of 
showing  who  was  the  personal  representative  of  Edwards; 
but  for  the  purpose  of  ascertaining  who  had  the  management 
of  the  property.  The  appellee  did  not  offer  to  prove  by  the 
witness  who  was  the  executor  of  Edwards.  The  letters  tes- 
tamentary would  have  been  the  best  evidence  of  that  fact. 

The  Court  properly  allowed  the  witness  to  state  all  that 
Rigg  said  at  the  time  he  paid  the  rent,  relating  to,  and  ex- 
planatory of  such  payment.  These  statements  accompany- 
ing the  act  of  payment,  were  a  part  of  the  res  gestse;  and 
admissible  for  the  purpose  of  illustrating  the  character  of  the 
transaction,  and  explaining  the  object  and  intention  of  the 
party.  But  the  declarations  of  Rigg,  respecting  the  pay- 
ment of  the  mortgage,  and  the  title  of  the  former  owners  of 
the  land,  were  properly  excluded  by  the  Court.  These 
matters  were  foreign  to  the  question  of  the  payment  of  the 
rent,  not  tending  -to  explain  or  elucidate  it.  If  the  mortgage 
was  paid,  that  would  have  been  a  good  answer  to  the  appli- 


Digitized  by  VjOOQ IC 


DECEMBEMl  TERM  1847.  351 

Riggi;.  Cook. 

cation  to  foreclose  it;  and  the  defence  should  have  been  in- 
terposed in  that  proceeding.  The  fact  that  the  mortgage 
was  unpaid  was  res  adjudicata;  and  the  judgment  must  for-  - 
ever  be  conclusive  of  that  question.  The  title  of  the  parties 
under  the  mortgage  had  long  since  vested,  and  was  not 
to  be  impeached  by  the  declaration  of  a  party  interested  in 
defeating  it.  It  was  a  clear  attempt  on  the  part  of  the  ap* 
pellant  to  prove  facts  indirectly,  and  by  testimony  coming 
from  an  interested  source,  which  she  would  not  have  been 
allowed,  on  any  principle  of  law,  to  do  directly  and  by  dis- 
interested  testimony. 

The  appellant  can  claim  no  right  to  the  land  in  consequence 
of  an  adverse  possession.  The  possession  of  her  ancestor 
was  subservient  to  the  title  derived  under  the  mortgage,  as 
late,  at  least,  as  1836.  After  that  time,  he  voluntarily  paid 
rent  to  the  heirs  of  Gov.  Edwards,  and  thereby  admitted 
himself  to  be  their  tenant.'  Even  if  adverse  from  that  period, 
the  possession  had  not  ripened  into  a  right  when  this  suit 
was  commenced,  the  right  of  entry  of  the  real  owner  not 
being  barred  until  an  adverse  possession  of  twenty  years. 
While,  a  tenancy  exists,  the  tenant  cannot  dispute  the  title  of 
his  landlord,  either  by  setting  up  a  title  in  himself,  or  a  third 
person.  The  possession  of  the  tenant  is  the  possesion  of  the 
landlord  as  long  as  the  tenure  is  acknowledged.  It  is  not 
until  the  tenure  is  denied,  and  the  fee  claimed  adversely, 
that  the  possession  assumes  a  hostile  character,  and  the  Stat- 
ute of  Limitations  begins  to  run.  And  where  the  possession 
has  been  consistent  with,  or  in  submission  to  the  title  of  the 
real  owner,  nothing  but  a  <  clear,  unequivocal  and  notorious 
disclaimer  and  disavowal  of  the  title  of  such  owner,  will  ren- 
der the  possession,  however  long  continued,  adverse.  Wil" 
lison  V.  H'atkznsj  3  Peters,  43;  Zeller  v.  Eckert,  4  Howard's 
(U.  S.)  R.  289;  Jackson  v.  Burton,  1  Wend.  341. 

There  was  no  error  in  the  instructions  of  the  Court.  The 
law  of  the  case  was  fairly  and  correctly  stated  to  the  jury. 

A  party  has  the  right  to  have  the  jury  polled  on  the 
receipt  of  the  verdiet,  and  a  denial  of  the  right  is  error. 
Johnson  V.  Howe,  2  Gilm.   342.     It    makes  no   difference 
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whether  the  verdict  is  brought  in  sealed,  or  delivered 
ore  ienus  by  the  foreman.  Fox  v.  Smith,  3  Cowen,  23; 
Jackson  V.  Haioks,  2  Wend.  619.  A  direction  to  the  jury  to 
seal  up  their  verdict  and  separate,  does  not  dispense  with 
their  personal  attendance  in  Qourt,  when  the  verdict  is 
opened;  and  if  any  of  them  dissent,  the  verdict  cannot  be 
received.  Boot  v.  Shertvoody  6  Johns.  68;  Lawrenc'e  v. 
Slearns,  II  Pick.  601.  After  a  verdict  is  received  and  the 
jury  discharged,  the  control  of  the  jury  over  the  case  is  at 
an  end,  and  they  cannot  be  recalled  to  alter  or  amend  the 
verdict.  Sargent  v.  The  State,  11  Ohio,  472.  When  the 
verdict  was  opened  in  the  present  case,  the  appellant  might 
have  insisted  on  her  right  to  have  the  jurors  severally 
asked  if  it  was  their  verdict;  but  omitting  to  exercise  the 
right  then,  she  was  precluded  from  doing  it  afterwards.  Afl 
we  understand  the  bill  of  exceptions,  the  verdict  was  re- 
ceived by  the  Coutt  in  the  presence  of  the  jury;  and  the 
jury  were  then  discharged  from  the  case,  with  an  existing 
stipulation  of  counsel,  that  the  verdict  might  afterwards 
be  reduced  to  form  and  entered  of  record.  The  right 
of  the  appellant  to  have  the  jury  polled  was  gone,  for  the 
reason  that  the  control  of  the  jury  over  their  verdict  had 
ceased.  She  had  still  the  right  to  insist  that  the  real  finding 
of  the  jury  should  be  pursued  in  putting  the  verdict  into 
form.  No  objection  on  this  score  was  taken,  and  could  not 
with  any  show  of  propriety  have  been;  for  while  the  verdict, 
as  returned  by  the  jury,  was  for  the  whole  of  the  premises 
claimed,  the  verdict  as  finally  entered  was  but  for  apart  of 
the  premises.    This  modification  was  not  to  her  prejudice. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  the 
costs  of  this  appeal. 

Judgment  affirmed* 
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Washington  County  v.  Parlier  et  al,  ^ 

WASHINGTON  County,  appellant,  v.  Isaac  Parlier  et  al.^ 

appellees. 

Jippeal  froin  Washington, 

Where  the  subject  matter  of  a  suit  does  not  relate  to  a  franchise  or  freehold, 
and  where  the  judgment  does  not  amount  to  twenty  dollars,  the  remedy  ia 
by  a  writ  of  error,  and  not  by  an  appeal.  •  .  .  ' 

Motion  made  by  the  appellant  against  a  collector,  in  the 
Circuit  Court  of  Washington  CiDunty,  the  Hon.  Gustavus  P. 
Koerner  presiding,  at  the  October  term  1847,  that  he  pay 
over  the  sum  of  $2398-97,  due  the  county.  The  motion  i^as, 
disposed  of  by  the  Court,  who  rendered  a  judgment  ift  favor 
of  the  defendant  Yor  costs.  From  this  judgment  the  plaintiff 
appealed  to  this  Court. 

W.  H.  Underwood^  and  /.  GUlespie^  for  the  appellees. 

Appeals  for  the  removal  of  causes  from  an  inferior  to  ,a 
superior  tribunal  are  unknown  to  the  Common  Law,  and  can 
only  be  prosecuted  in  cases  where  they  are  expressly  given  by 
statute.     Schooner  Constitution  v.  WoodworthjX^czm.bW. 

The  appeal  in  this  case  should  be  dismissed: 

1.  Because  the'  judgment  below  was  not  for  twenty  dol- 
lars besides  costs.     Rev.  Stat.  420,  §  47; 

2.  Because  an  appeal  cannot  be  taken  by  a  Corporation. 
The  said  forty  seventh  section  only  applies  to  natural  per- 
sons.    County  of  Schvyler  v.  County  of  Mercer ^  ante^  20; 

3.  Because  the  appeal  bond  was  elcecuted  more  than 
twenty  days  after  the  order  was  made  allowing  an  appeal, 
and  no  time  is  fixisd  in  said  order  for  executing  the  bond. 
It  should,  therefore,  have  been  executed  presently  or  during 
the  term. 

Zf.  Trumbull^  for  the  appellant,  resisted  the  motion. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.*     The  County  of  Washington  made  application 
.^ ' 

*WiL80N,  C.  J.  did  not  hear  the  motion^  ft,c. 
VOL.  IV.  45 
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to  the  Circuit  Court  for  a  judgment  against  the  collector  for 
failing  to  pay  over  a  portion  of  the  county  revenue  coUecfbl 
by  him.  The  proceeding  resulted  in  a  judgment  in  favor  of 
the  collector  for  costs.  From  that  judgment,  the  county 
prosecuted  an  appeal,  \vhich  the  appellee  now  moves  to  dis- 
miss. The  motion  must  be  sustained.  The  ordinary  mode 
of  removing  cases  intd  this  Court  is  by  writ  of  error.  The 
forty  seventh  section  of  the  eighty  third  chapter  of  the  Re- 
vised Statutes  declares  that,  ^^apfpeals  from  the  Circuit 
Courts  to  the  Supreme  Court  shall  be  altowed  in  all  cases 
where  the  judgment  or  decree  appealed  from  be  final,  and 
shall  amount,  exclusive  of  costs,  to  the  sum  of  twenty  dol- 
lars, or  relate  to  a  franchise  or  freehold."  This  provision 
does  not  embrace  the  present  case.  The  subject  matter  of 
the  suit.does  not  relate  to  a  franchise  or  freehold,  nor  does 
the  judgment  1)elow  amount  to  twenty  dollars.  The  remedy 
of  the  county  is  by  a  writ  of  error,  and  not  by  an  appeal. 

Appeal  dismissed. 


John  Lawrence,  plaintiff  in  error,  v.  Josiah  Lane,  defend- 
ant in  error. 

Error  to  Peoria, 


9   954 

;h7  iw 


Where  a  party  has  paid  money  hy  compulsion  under  the  judgment  and  process 
of  a  Court  of  competent  jurisdiction^  he  will  not  he  compelled  to  pay  the  same 
a  second  time. 

No  Court  of  Law,  even  with  the  assent  of  a  dehtor,  has  authority  or  power  to 
appropriate  the  private  property  of  one  to  the  payment  of  another's  deht. 

Where  a  Court  has  no  jurisdiction  over  the  person  or  property  of  an  individual^ 
his  interests  cannot  he  affected  by  its  judgment  or  decree. 

The  common  practice  in  Courts  of  Chancery  upon  the  foreclosure  of  mort- 
gages, is,  to  decree  a  surrender  of  the  possession  and  title  papers  by  the 
mortgagor,  and  those  claiming  under  him. 

A  person  who  acquires  an  interest  in  a  suit,  pendente  lite,  cannot  be  made  a 
party  defendant  on  the  record,  unless  he  personally  assert  his  claim. 


Bill  in  Chancery  to  foreclose  a  mortgage,  &c.  filed  in 
the  Peoria  Cirpuit  Court  by  the  defendant  in  error  against 
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the  plaintiff  in  error.  The  case  was  heard  upon  the  bill  and 
answer  ^before  the  Hon.  John  D.  Caton,  at  the  May  term 
1847,  when  the  usual  decree  of  foreclosure  was  rendered. 

The  substance  of  the  bill  and  answer  is  stated  by  the  Court 
in  their  Opinion. 

jB.  JV*.  PgwelU  for  the*  plaintiff  in  e^:ror,  relied  upon  the 
following  points  and  authorities. 

I.  This  cjEiuse  being  set  for  hearing  upon  bill  and  answer, 
the  answer  is  to  be  taken  as  true,  and  no  evidence  shall  be 

*  received  unless  it  be  matter  of  record  to  which  the  answer 
refers.     Rev.  Stat.  96,  §  32. 

II.  The  answer  of  Lawrence  shows  that  he  was  sum- 
moned as  garnishee,  at  the  suit  of  Arthur  Tappan  et  al.  t\  Al- 
exander P.  Lane,  and  that,  upon  filing  his  answer  to  the  inter- 
rogatories filed  in  said  suit,  a  judgment  was  rendered  against 
him  for  the  amount*  due  on  the  mortgage.  The  answer  to 
this  bill  makes  an  exhibit  ef  these  proceedings  in  the  at- 
tachment siiit,  a  part  of  his  answer  herein.  The  answer  of 
Lawrence  to  the  interrogatories  in  the  attachment  suit,  clear-, 
ly  shows  that  the  money  due  upon  the  notes  and  mortgage 
was  really  and  bona  fide  due  to  Alexander  P.  Lane.  This 
answer  in  this  suit,  then,  is  to  be  taken  as  true;  there  can  be 
no  doubt'  that  the  judgment  against  the  plaintiff  in  ^ror 
would  be.  a  bar  to  this  suit.  The  complainant  has  so  elected 
to  consider  it,  and  the  proceedings  in  the  attachment  suit 
shows  that  the  money  due  upon  the  notes  and  mortgage,  was 
really  %nd  bona  fide  due  to  Alexander  P.  Lane.  Then  this 
being  the  case,  what  right  has  the  defendant  in  error  to  re- 
cover money  which  he  admits,  by  not  denying  the  truth  of 
the  answer,  belongs  to  another  and  that  that  money  has  been 
attached  in  the  hands  of  plaintiff  in  error,  in  a  suit  against 
the  person  who  really  and  bona  fide  was  the  person  to  whom 
it  was  due. 

III.  Where  a  party  has  been  compelled  by  a  Court  of  com- 
petent jurisdiction,  to  pay  a  sum  of  money,  no  Court  will 
compel  hidi  to  pay  it  a  second  time.  3  Term  R.  127,  128, 
130;  Holmes  v.  JRemseUj  4  Johns.  Ch.  R.  467;  Embree  4- 
Collins  V.  ^Tanna,  6  Johns.  101;  Holmes  v.  Remsen^  20  do.  SS9. 
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A  garnishee  can  plead  the  recovery,  even  though  the  plain- 
tiff  did  not  prove  his  debt,  and  jeven  tliough  the  ^original 
debtor  had  not  notice,  in  fact,  of  the  attachment.  Holmes  v. 
Hemseriy  4  Johns.  Gh.  R.  467;  jindrews  v.  Herrioij  4 
Cowen,  621,  note. 

Where  the  maker  of  a  note  was  sued  a^  garnishee  in  Geor- 
gia, aiid  compelled  to  pay  the  money  as  debtor  to  the  maker 
of  the  note,  though  it  was  indorsed  bona  fidt  to  a  citizen  of 
Massachusetts,  before  the  suit  in  Georgia  was  commenced; 
yet  it  was  held  by  the  Codrt  in  Massachusetts,  on  a  suit  by 
the  indorsee,  that  the  proceedings  in  Georgia  were  a  bar. 
Hull  V.  Blake  J  13  Mass.  153.  And  it  may  be  laid  down  as 
a  principle  without  exceptions,  that  a  person  compelled  by 
a  competent  jurisdiction  to  pay  a  debt  once,  shall  not  be 
compelled  to  pay  it  over  again.  Ibid.;  4  Johns.  Ch.  R.  467; 
Embree  tS'  Collins  v.  Hanna^  5  Johns.  101. 

The  answer  clearly  showed  that  Shane  was  interested  in 
the  suit,  and  he  was  not  made  a  party.  The  rule  is,  that 
if  the  answer  disclose  an  interest  in  a  third  person  in  the 
subject  matter  of  the  suit,  that  person  should  be  made  a  party. 
Herrington  v.  Hubbard^  1  Sca«v  569. 

Shane,  as  fully  appears  from  the  answer  and  exhibits, 
claimed  the  premises  in  the  bill  mentioned,  by  virtue  of  a 
she^ff's  deed  executed  on  a  sale  on  execution  issued  upon 
the  judgment  rendered  against  plaintiff  in  error,  as  gar* 
nishee.  He  was  interested,  as  the  decree  requires  him  to 
surrender  up  the  possession  of  the  premises,  and  the  decree 
might  otherwise  affect  his  rights.  ^ 

L.  B.  Knowllon,  for  the  defendant  in  error,  cited  The 
People^s  Bank  v.  The  Hamillon  Manttfacbtring  Co.,  10 
Paige,  481;  3  Powell  on  Mort.  964,  990;  Cook  v.  Manciusy 
5  Johns.  Ch.  R.  96;  Reed  v.  Marble,  10  Paige,  409;  Story*s 
Eq.  PL  §  225^  §  193;  Ibid.  §  228;  6  Maddock's  Ch.  R.  231. 

Powell,  in  reply. 

It  is  said  by  the  counsel  for  the  defence,  that  a  moMga- 
gor  cannot  dispute  his  mortgagee's  title.  This  may  be  true, 
but  certainly  the  mortgagee  is  not  precluded  from  showing 
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that  the  mortgage  has  been«satisfied,  by  the  payment  of  the 
mortgage  debt.  This  is  what  is  alleged  by  the  plaintiff,  in 
error. 

The  case  referred  to  in  10  Paige,  (Reed  v.  Marble,)  only 
decides  that  the  assignee  of  a  mortgage  must  give  notice  of 
the  assignment  to  the  mortgagor,  in  order  to  protect  himself 
against  a  bona  fide  payment  of  the  mortgage  debt.  But  this 
case  decides  more,  and  is  decisive  of  this  case;  that  the 
owner  of  the  equity  of  redemption  must  be  made  a  party  to 
the  foreclosure. 

But  it  is  said>  that  Shane  comes  into  his  interest  in  the 
matter  in  suit,  pendente  lite,  and  the  case  of^7%e  People^ s 
Bank  y.  The  Hamilton  Manufacturing  Co.,  10  Paige,  480, 
and  3  Powell  on  Mort.  -990,  are  referred  to  in  support  of  this 
position.  ' 

These  authorities  assert  what  no  one  will  deny,  that  a 
purchaser,  pendente  lite,  nee4  not  necessarily  be  made  a 
party.     But  these  cases  do  not  determine  what  will  consti- 
tute a  pendente  lite,  so  as  to  dispense  with  the  necessity  of 
«  making  a  person  who  becomes  interested  a  party. 

To  consWtMiei  pendente  lite,  there  must  b«  a  bill  filed  and 
subpoena  served,  and  the  following  authorities  are  referred 
to  in  support  of  this  position.  1  Vernon,  318;  Ibid.,  286:  29 
Eng.  Ch.  R.  444;  Bennett^s  Lessee  v.  Williams,  5  (5nio, 
292;  3  do.  541. 

The  Opinion  of  the  Court  was  delivered  by 
Purple,  J.  On  the  27th  day  of  July,  1841,  Lawrence, 
the  plaintiff  in  error,  executed  to  Josiah  Lane,  defendant 
in  error,  a  mortgage  upcxn  certain  lands  in  Peoria  county, 
conditioned  for  the  payment  of  four  hundred  and  fifty  dollars 
in  ninety  days  from  the  date  of  the  same.  On  the  12th  day 
of  October,  A.  D.  1843,  Lane  filed  his  bill  in  Chancery  in 
the  Circuit  Court  of  said  county  to  foreclose  this  mortgage* 
The  cause  was  continued  from  term  to  term  to  October, 
1844,  when  Lawrence  appeared  and  filed  his  answer,  in 
which  he  admits  the  execution  of  the  mortgage  as  charged 
in  the  bill.     He  then  proceeds  to  state,  that  on  the  15th  of 


Digitized  by  VjOOQ IC 


368  SUPREME  COURT. 

Lawrence  t;.  Lane. 

"  August,  1842,  Lewis  Tappan  and  others  commenced  an  at- 
tachment ^uit  against  one  Alexander  P.  Lane,  in  the  Circuit 
Court  of  said  county  of  Peoria,  which,  on  the  day  following, 
was  served  on  him,  (Lawrence,)  as  garnishee;  that  at  the 
October  term  1842,  the  plaintiffs  in  said  attachment  suit 
recovered  a  judgment  against  said  Alexander  P.  Lane  for 
$2151*42;  that  interrogatories  were  filed  to  be  answered  by 
Lawrence  touching  his  indebtedness  to  the  said  Alexander 
P.  Lane,  to  which  he  made  the  following  answer:  "The 
said  John  Lawrence  says,  that  he  had  no  lands,  tenements, 
goods,  chattels,  effects  or  estate  of  any  kind  in  his  possession 
or  under  his  control,  at  the  time  of  the  service  of  thp  garni- 
shee process,  or  at  any  time  since;  nor  does  he  know  of  any 
person  who  is  indebted  to  him,  the  said  Lane. 

**  This  respondent  further  says,  that  on  or  about  the  month 
of  August,  A.  D.  1841,  he  purchased  from  Josiah  Lane,  the 
father  of  the  said  Alexander  P.  Lane,  a  tract  of  land  for  eight 
hundred  dollars,  and  paid  part  down,  and  gave  his  promis- 
sory notes  for  four  hundred  and  fifty  dollars,  one  of  which 
was  for  four  hundred  dollars,  payable  in  three  months  from 
date,  or  in  about  that  time,  and  the  other  for  fifty  dollars 
payable  in  good  promissory  notes  on  other  "persons;  that  the 
land  purchased  was  purchased  £rom  Josiah  Lane  and  the 
deefi  taken  from  him;  but  this  respondent  has  no  doubt,  but 
that  the  said  Alexander  P.  Lane  was  the  real  bona  fide  owner 
of  said  land,  and  that  the  sale  was  made  by  him  and  for  his 
benefit,  and  that  the  notes  taken  in  his  father's  name  were 
for  his  benefit,  and  that  it  was  so  done  to  keep  his  creditors 
from  reaching  it,  and  that  the  amount  due  upon  the  said 
notes  is  really  and  bona  fide  due  to  said  Alexander  P.  Lane. 

"This  respondent  further  shows  to  the  Court,  that  the 
amount  due  from  this  respondent  (o  said  Lane  now  amounts 
to  the  sum  of  ^^5450  00,  there  having  been  payments  made 
which  leave  that  sum  now  due;"  that  upon  the  filing  of  this 
answer,  the  Court,  on  the  12th  of  October,  1842,  entered  a 
judgment  againsl  him  as  garnishee  of  said  Alexander  P. 
Lane  for  the  amount  of  $450*00,  being  the  sum  then  due 
upon  the  notes  and  mortgage  executed  by  him  to  Josiah 
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La^e  aforesai(^;  that  on  the  ]i7th  of  November,  1842,  an  exe- 
cution n^as  issued  upon  this  judgment,  vhich,  on  the  same 
day,  was  levied  upon  the  premises  described  in  complainant's 
mortgage,  which,  on  the  22d  of  December,  1842,  were  sold      , 

'  to  Elihu  N  Powell  and  William  F.  Btyan  for  $491-36;  that 
on  the  23d  day  of  March,  1844,  Powell  and  Bryan  assigned 
their  certificate  of  purchase  to  one  David  Shane,  who,  on  the 
23d  day  of  September  following,  (the  time  of  redemption 
having  expired,)  received  from  the  sheriflf  of  Peoria  county  - 
a  deed  for  the  premises  so  sold  as  aforesaid;  that  the  said 
sum  "of  450*00  was  all  that  was  due  from  him  to  said  Alex« 
ander  P.  Lane,  at  the  time  of  the  rendition  of  the  said  judg- 
ment upon  the  said  garnishee  process;  and  that  said  judg- 
ment was  for  the  same  money,  the  collection  of  which  was 
sought  to  be  enforced  by  the  bill  to  foreclose  the  mortgage 
before  mentioned.  ^ 

The  cause  was  set  down  for  hearing  upon  bill  and  answer, 
and  at  the-October  term  1847,  a  decree  was  made,  appoint- 
ing a  day  for  the  payment  of  the  money  due  upon  the  mort-'  - 
gage,  which  was  ascertained  by  the  Court  to  amount  to  the 
sum  of  $582*55;  and  that  in  default  thereof,  that  the  mort- 
gaged premises  be  sold  by  the  Master  in  Chancery,  and  the 
money  arising  therefrom,  applied  in  payment  of  the  sum  due 
by  the  mortgage,  and  costs  of  the  foreclosure,  and  the  sur- 
plus, if  any,  retained  by  the  Master,  subject  to  the  order  of 
the  Court;  that  the  defendant  should  be  foreclosed  of  hif 
equity  of  redemption,  and  that  he,  and  all  persons  claiming 
under  him,  should  surrender  the  possession  of  the  mortgaged 
premises  and  title  papers  to  the  purchasers. 

The  counsel  for  the  plaintiflF  in  error  contended:  1st,  that 
David  Shane  should  have  been  made  a  party  defendant  to 

"  the  complainant's  original  bill,  the  answer  of  Lawrence  dis- 
closing, that  he  had  an  interest  which  might  be  affected  by 
the  decree;  2nd,  that  Lawjrence,  having  been  served  with  a 
garnishee  process  in  the  suit  of  Tappan  v.  Alexander  P. 
Lane^  and  a  judgment  having  been  rendered  against  him  for 
the  amount  due  on  the  mortgage,  the  same  is  thereby  satis- 
fied;   and  that  having  once   paid  the  money,  or  the  same 
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having  been  made  out,  of  the  mortgaged  premises,  he  can 
not  be  compelled  to  pay  it  again,  and  that  the  complainant 
in  the  Court  below  had  no  right  to  foreclose  his  said  mort- 
gage; and  3rd,  that  there  was  error  Jn  that  part  of  the  de- 
cree, which  enjoins  the  surrender  of  tlie  possession  of  the 
premises,  as  against  Lawren<je,  and  those  claiming  under 
him.» 

This  i&  certainly  an  anomalous  proceeding,  and  presents 
a  question,  which,  at  the  first  view,  would  appedr  somewhat 
embarrassing.      While  on  the  one  Jiand  it  cannot  be  ques- 
tioned, that  where  a  party  has  paid  money  by  comprfsioni 
under  the  judgment  and  process  of  a  Court  of  competent 
jurisdiction,  he  will  not  be  compelled  to  pay  the  same  a  sec- 
ond time;  yet,  it  is  equally  clear,  that  no  Court  of  Law,  even 
with  the   assent  of  a  debtor,  has  authority  or  power  to  ap- 
propriate the  private  property  of  one  to  the  payment  of  an- 
other's debt.     The  answer  of  Lawrence  in  this  case  discloses 
these  facts:  that  Josiah  Lane  had  a  mbrtgage  against  him 
for  $450:  that,  on  being  served  with  a  garnishee  process  in 
the  suit  of  Tappan  and  others  against  Alexander  P.  Lane,  he. 
admits  in  answer  to  interrogatories,  that  he  owes  that  amount 
upon  the  >mortgage,  and  states,  without  offering  any  reason 
for  his  opinion,,  that  he  believes  that  Alexander  P.  Lane  is  the 
equitable  owner  of  the  sum  of  money  secured  thereby;  and 
permits  a  judgment  to  pass  against  him  for  that  amount,  and 
the  land  which  had  been  mortgaged  is  sold  on  execution,  and 
the  proceeds  applied  in  part  payment  of  Tappan  &  Co's  judg- 
ment against  Alexander  P.  Lane;  to  all  which  proceedings, 
Josiah  Lane  is  an  entire  stranger,  having  had  do  day  in  Court, 
and  no  opportunity  to  contest  or  assert  his  rights;  and  when  he 
seeks  to  foreclose  his  mortgage,  he  is,  for  the  first  time,  .met 
with  an  objection,  which,  when  rendered  into  plain  English 
is,  that  by  the  judgment  of  a  Court  of  Law,  his  money  has 
been  taken  and  applied  to  the  use  of  another  person,  because 
the  mortgagor,  his  creditor,  entertained  the  belief  that  he, 
the  mortgagee,  was  not  the  equitable  owner  of  the  mortgage. 
The  Court  is  unanimously  of  opinion,  that  so  far  as  the  pres- 
ent defendant  in  error,  Josiah  Lane,  is  concerned,  the  pro- 
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ceedings  in  the  attachment  suit  are  wholly  void;  that  the 
Court  neither  had  jurisdiction  over  his  person,  nor  his  prop- 
erty. No  suit  or  proceeding  whatever  had  been  instituted, 
or  was  pending  against  him.  It  was  a  matter  in  which,  if 
he  had  had  actual  notice  of  it,  he  would  have  had  no  right  to 
interfere,  either  by  way  of  objection,  interpleader,  exception 
or  appeal. 

There  is  no  principle  of  justice  or  law,  which  will  thus 
deprive  a  man  of  his  property  without  trial  or  notice.  It  is 
not  to  be  presumed  that  the  judgment  upon  the  garnishee 
process,  set  out  in  the  answer  of  tli^  plaintiff  here,  was  ren- 
dered with  a  full  knowledge  of  the  facts.  No  Court  would 
render  such  a  judgment,  unless  there  was  some  misconcep*. 
tioA  of  the  circumstances  of  the  case.     . 

We  take  the  answer  of  the  plaintiff  to  be  true,  and  from 
thdt  answer  we  can  come  to  no  other  conclusion,  than  that 
there  was  collusion  between  Tappan  &  Co.  and  the  plaintiff 
here,  to  devise  some  means  to.make  the  defendant's  mpney  ' 
pay  the  debt  of  Alexander  P.  Lane.  If  Josiah  Lane  really 
was  not,  and  Alexander  P.,  in  equity  was  the  owner  of  this 
mortgage,  it  was  not  the  place  to  contest  or  decide  that  ques- 
tion upon  a  garnishee  process  in  an  attachment  suit  between 
Tappan  &  Co.'  and  Alexander  P.  Lane. 

The  cases  referred  to  in  support  of  the  principle,  that  a 
person  who  has  once  been  compelled  to  pay  money,  by  the 
decree  of  a  Court  of  competent  jurisdiction,  shall  not  be 
compelled  to  pay  the  same  again,  do  not  meet  this  question. 
In  all  those  cases,  the  proceedings  were  against  the  party, 
whose  interests  were  to  be  affected  by  the  judgment  or  de^ 
cree,  and   there  was  either  actual  or  constructive  notice^  # 

given  to  the  party,  whose  money  or  effects  were  to  be  ap- 
propriated, not  in  payment  of  another's,  but  of  his  own  debt. 
They  were  contests  between  creditors  of  the  same  debtor, 
in  which  the  garnishees,  who  owed  the  debtor,  or  had  effects 
of  his  in  their  hands,  had,  upon  a  proceeding  directly  against 
the  debtor  under  a  judgment  of  a  Court  of  competent  juris- 
diction, been  compelled  to  pay  to  one,  and  in  which  the 
Courts  very  properly  determined,  that  such  payment,  or  a 
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judgment  without  payment^  would  bar  any  subsequent  -claisi 
against  him  for  the  same  demand.  Thus,  in  the  case  of 
Holmes  etal-  v.  Retnsen  ei  a/.,  executors  of  Clason,  4  Johns. 
Ch.  R.  460,  one  Mullet,  who  resided  in  England,  became  a 
bankrupt,  and  under  the  law  of  England,  assigned  his  effects 
to  commissioners.  Clason,  who  resided  in  New  York,  was 
indebted  to  him  at  the  time  of  his  assignment.  The  agent  of 
Clason,  residing  in  London,  had  money  belonging  to  Clason 
in  his  hands,  which,  by  process  from  the  Lord  Mayor's  Court, 
was  attached,  and  judgment  entered  against  him,  by  which 
he  was  compelled  to  pay  over  the  mbney  to  the  assignees  of 
Mullet.  An  attachment  was  issued  in  New  York  against  the 
effects  of  Mullet,  as  an  absent  debtor,  un(]er  the  laws  of  thai 
State,  and  the  plaintiffs,  being  appointed  trustees  for  the  ben^ 
efit  of  the  creditors  of  Mullet,  claimed  of  the  executors  of 
Clason,  payment  of  the  sum  of  money  due  'from  Clason  to 
said  Mullet.  'It  was  held,  that  Ciason's  executors,  having 
once  been  compelled,  through  their  agent,  by  the  judgment 
of  a  Court  of  competent  jurisdiction,  to  pay  the  monej',  the 
plaintiff's  claim  against  them  was  barred. 

The  same  principles  and  notbing  farther,  are  repeated  in 
6  Johns.  101,  20  do.  229,  in  a  note  in  4  Cowen,  621,  and  13 
Mass.  163. 

Unless  there  is  something  outside  of  this  case,  which  does 
not  appear  by  the  bill  or  answer,  it  is  not  easy  to  perceive 
how  the  plaintiff  here  is  injured  by  this  decree.  The  mort- 
gaged premises  have  iJready  been  sold,  and,  as  he  asserts, 
purchased  by  the  assignors  of  Shane,  who  has  a  deed  from 
the  sheriff  under  the  sale  which  vests  all  his  equity  of  re- 
demption in  said  Shane;  and  as  the  decree  only  proceeds 
against  the  land,  and  those  claiming  under  the  mortgagor,  to 
require  them  to  surrender  the  possession,  and  does  not  in  fact 
make  him  personally  liable  for  the  money  due  thereon,  we 
cannot  see  from  the  record,  that  the  decree  can  operate  to 
his  prejudice. 

It  is  the  common  practice  in  the  Courts  of  Chancery  in 
this,  and  many  other  of  the  United  States,  upon  the  foreclos- 
ure of  mortgages,  to  decree  a  surrender  of  the  possession 
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and  title  papers  by  the  mortgagor,  aad  those  claiming  under 
him.    In  this  there  was  no  error. 

It  IS  not  necessary  to  decide  whether  David  Shane,  would, 
under  other  circumstances,  have  had  such  an  interest  in  the 
suit,  as  would  have  made  it  necessary  to  have  made  him  a 
party  defendant  to  the  bill  of  foreclosure.  If  he  had  such 
an  interest,  he  acquired  that  interest  pending  the  litigation 
between  these  parties,  and  it  is  unnecessary  to  refer  to  au- 
thorities to  show,  that  a  party  thus  situated  is  not  entitled, 
unless,  at  least,  he  asserts  his  claim  himself,  to  be  made  a  de- 
fendant on  the  record. 

The  decree  of  the  Circuit  Court  is  affirmed  with  costs. 

Decree  affirmed. 


Charles  A.  Lord  ei  al.j  plaintilTs  in  error,  v.  George  W. 
BoRKE,  defendant  in  error. 

Error  to  Jersey. 

A  petition  for  a  certiorari  set  forth,  in  substance,  that  the  petitioners  resided  in 
St  Louis,  a  distance  of  some  forty  or  fifty  miles  from  the  place  of  trial;  that 
they  had  employed  an  attorney  to  attend  the  collection  of  their  debt,  but  had 
not  authorized  him  to  sign  an  appeal  bond,  shouFd  it  become  necessary;  that 
the  attorney,  the  day  after  the  trial  of  the  right  of  property,  informed  bis  cli- 
ents by  the  next  mail  of  the  result  thereof,  and  requested  them  to  send  a  letter  ' 
of  attorney  to  authorize  him  to  take  an  appeal  and  execute  a  bond  for  them; 
that  the  letter  was  executed  and  sent  to  him,  but  that  it  was  not  received  by  ' 
him  until  the  sixth  day  after  the  trial,  which  was  one  day  after  the  time  al- 
lowed for  an  appeafin  such  cases.  It  further  stated  that  the  amount  in  con- 
troversy was  so  small  that  the  petitioners  could  not  afford  to  employ  a 
messenger  to  go  to  6t.  Louis  to  procure  the  letter  of  attorney:  Hddy  that 
sufficient  diligence  was  not  shown  to  authorize  the  certiorari. 

Certiorari,  in  the  Jersey  Circuit  Court,  brought  by  the  . 
plaintiffs  in  error  against  the  defendant  in  error,  and  heard  ^ 
before  the  Hon.  Samuel  D.  Lock  wood,   at  the  May  term 
1847.     Certiorari  dismissed. 

The  facts  of  the  case  and  the  substance  of  the  petition,  on  ' 
which  the  writ  was  issued,  will  be  found  in  the  Opinion  of 
the  Court. 
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'  W.  K.  Tiicomby  and  /.  ff^.  ClUckeringy  for  the  plaintiffs  in 
error,  submitted  their  points  in  writing: 

The  Court  erred  in  sustaining  the  motion  to  dismiss  the 
ttrtiorart     Rev.  Stat.  325. 

I.  It  was  not  in  the  power  of  the  defendants  below  to 
appeal  in  the  ordinary  way. 

1.  The  time  was  five  days.  They  were  distant  fifty  miles, 
and  knew  nothing  of  a  cause  brought  on  for  trial,  the  same 
day  which  saw  it  commenced.*  In  what  consists  their  negli- 
gence? ' 

2.  The  first  mail  communicated  the  result,  and  asked  for 
the  means  of  appeal.  Those  means  were  immediately  pre- 
pared and  forwarded  by  the  next  mail.  They  arrived  just 
in  season  to  be  too  late.  It  would  be  unjust  to  require  more 
diligence,  to  require  expresses,  special  messengers,  and  enor- 
mous expense.  The  legislature  has  p"rescribed  no  such  rule. 
Its  Act  is  remedial,  to  be  construed  fairly  for  the  correction 
of  accidents,  and  in  aid  of  the  unfortunate.  Mails  are  estab- 
lished for  the  convenience  of  the  subject,  to  prevent  the  very 
expenses  which  the  decision  below  would  necessitate.  No- 
tice of  the  dishonor  of  bills  through  them  i^s  sufficient. 
What  principle  of  destruction  exists  in  the  certiorari  law, 
demanding  that  it  be  restrained  by  the  certainty  of  a  certain 
intent  in  every  particular? 

II.  The  petition  does  show  an  erroneous  judgment.  The 
mortgagor  of  a  chattel,  halving  tlie  right  of  possession  for  a 
definite  period,  has  an  interest  which  may  be  levied  on  exe- 
cution,'and  the  purchaser  acquires  title  subject  to  the  in- 
cumbrance. Bailey  v.  -Bwr/2;i,  8  Wend.  339;  White  v.  Cole^ 
24  do.  117.  The  verdict  was,  that  such  an  interest  is  not 
subject  to  levy. 

t/.  T,  Stuart^  for  the  defendant  in  error,  argued  that  the 
petition  for  the  writ  of  certiorari  did  not  show  a  state  of 
facts  sufficient  to  make  it  manifest  that  it  was  not  in  the 
power  of  the  appellants  to  take  an  appeal  in  the  ordinary 
way,  and  cited  Cushman  v.  Fice^  1  Scam.  565;  White  v. 
Frycy  2  Gilm.  65. 
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The  Opinion  of  the  Court  was  delivered  by 
Denning,  J.  On  the  22d  day  of  September,  A-  D.  1846, 
Lord  &  McKee  recovered  a  judgment  against  Charles  Gla- 
zier, before  James  Harriott,  a  justice  of  the  peace  in  and 
for  Jersey  countj'.  On  the  24th  day  of  Octol;>er  following, 
an  execution  was  issued  and  put  into  the  hands  of- William 
Shepherd,  »  constable  for  said  county,  who,  on  the  27th  day 
of  the  same  month,  levied  the  said  execution  on  two  horses 
and  a  bugfjy,  which  were  in  the  possession  of  the  said  Gla- 
zier, he  having  previously  given  a  mortgage  on  them  to 
George  W.  Burke,  to  secure  the  payment  of  a  debt  to  him, 
which  was  to  fall  due  some  eighteen  months  from  the  date  of 
the  levy.  The  said  property  was  levied  on  subject  to  the 
mortgage.  ,On  the  28th  of  the  same  month,  being  the  next 
day  after  the  levy,  Burke  gave  notice  that  he  claimed  the 
property  in  question,  and  of  his  intention  to  prosecute  his 
claim.  The  trial  of  the  right  to  said  property  took  place  on 
the  sameday,  before  the  justice  who  issued  tlie  execution, 
and  it  was  submitted  to  a  jury,  who  found  in  favor  of  the  claim- 
ant, whereupon  an  appeal  was  prayed  by  the  counsel  of  Lord 
&  McKee,  and  the  same  not  having^been  perfected  within  the 
five  days,  as  required  by  our  statute,  the  case  was  taken  up 
to  the  Jersey  Circuit  Court  on  a  writ  of  certiorari. 

At  the  May  term  of  the  Jersey  Circuit  Court,  1847,  a  mo- 
tion was  made  by  the  claimant^  to  dismiss  the  certiorarij 
which  was  sustained  by  the  Court,  and  the  certiorari  dis- 
missed. Lord  &  McKee  bring  the  case  to  this  Court,  by 
writ  of  error,  and  assign  for  error,  the  decision  of  the  Court 
in  dismissing  the  writ  of  certiorari. 

Several  points  have  been  urged  by  the  counsel  for  the 
plaintiffs  in  error,  why  the  decision  of  the  Court  below 
should  be  reversed,  but  one  of  which  it  is  considered  ne- 
cessary by  this  Court  to  notice,  inasmuch  as  upon  this  point 
the  decision  must  turn.  That  is,  whether  the  plaintiffs  in 
error  have  used  the  necessary  diligence  required  by  our 
statute,  in  endeavoring  to  take  an  appeal  to  the  Circuit 
Court  of  Jersey,  in  the  ordinary  way,  from  the  trial  of  the 


Digitized  by  VjOOQ IC 


866  SUPREME  COURT. 

■        -  -  » 

Lord  et  al.  v.  Burke. 

right  of  property,  before  the  justice  in  Jersey  county  above 
named. 

The  petition  for  a  writ  of  ceriiorarij  or  so  much  as  has 
any  particular  bearing  upon  this  point,  is  substantially  aa 
follows:  The  plaintiffs  in  error  are  residents  of  the  city  of 
St.  Louis,  a  distance  of  some  forty  five  or  fifty  miles  from 
th^  place  of  *trial.  They  had  employed  counsel  to  attend 
to  the  collection  of  the  debt  above  specified,  but  had  not 
empowered  him  to  sign  an  appeal  bond,  in  the  event  of  its 
becoming  necessary  to  appeal.  On  the  27th  of  October, 
1846,  the  constable  levied  on  the  property  in  question,  and 
the  day  following  the  trial  took  place,  and  by  the  next 
mail,  the  counsel  of  the  plaintiffs  in  error  informed  them  of 
the  result  of  said*trial,  and  requested  them  to  send  a  power 
of  attorney,  authorizing  the  counsel  to  take  an  appeal,  and 
execute  ai)  appeal  bond  for  them,  which  was  done  by.  the 
^aid  plaintiffs,  but  the  power  of  attorney  did  not  reach  the 
counsel  until  the  sixth  day  after  the  said  trial,  one  day  after 
the  time  wiUiiix'which  the  appeal  could  have  been  taken. 
It  is  al^o,^v^rred  that  the  amount  in  controversy  was  so  small 
that  the  plaintiffs  in  error  could  not  afford  to  employ  a  mes- 
senger to  go  to  St.  Louis  for  the  purpose  of  getting  the  ne- 
cessary power  of  attor4iey,  to  enable  their  counsel  to  execute 
an  appeal  bond  in  the  case. 

The  Court  have  several  times  had  occasion  to  pass  upon 
the  statute,  in  relation  to  tlie  granting  of  writs  of  certiorari^ 
and  to  say  what  is,  or  is  not  sufficient  diligence  to  authorize 
a  party  desiring  it  to  bring  a  case  into  the  Circuit  Court 
by  this  process. 

It  will  be  observed  that  .this  statute  (Rev.  Laws,  325,  § 
75,)  is  rather  peculiar  in  its  phraseology,  and  does  not  admit 
of  as  liberal  a  construction,  as  many  have  contended  should 
be  placed  upon  it. 

Courts,  doubtless,  in  construing  statutes  of  this  Jkind, 
reinedial  in  their  character,  where  their  language  and  phra- 
seology will  permit,  should  avoid  as  far  as  possible  the  hard- 
ships which  would  arise  from  a  strict  and  rigid  construction 
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on  the  one  hand,  and  the  consequent  abuses  from  a  lax 
^and  liberal  construction  on  the  other,  while  they  should  give 
to  the  party  who  had  merits  in  his  case,  the  fruits  of  his  dil- 
igence. They  should  cut  off  all  those  cases  devoid  of  merit, 
prosecuted  simply  for  hindrance  and  delay. 

The  statute  under  consideration,  however,  is  one  which 
admits  of  very  little  latitude  of  construction.  It  provider, 
that  when  it  is  out  of  the  party's  power  to  appeal  from  the 
justice's  decision  in  the  ordinary  way,  within  the  time  limit- 
ed by  law,  and  setting  forth  facts  in  a  petition  showing  why 
it  was  out  of  bis  power  to  appeal,  and  also  showing  a  meri- 
torious cause  of  action,  he  shall  be  entitled  to  the  writ  o(  cer- 
tiorari; but,  in  every  instance,  it  must  appear  clearly  that  it 
was  oi(t  of  the  party's  power,  by  reason  of  sickness,  absence 
of  the  justice  and  clerk,  or  their  refusal  to  allow 
the  appeal  in  the  time  limited  by  law,  or  i 
equally  good. 

I  apprehend  that  a  proper  construction^ 
the  statute  would  require  a  party  desiri/ 
the  decision  of  a  justice  of  the  peace,  to  ul 
than  ordinary  diligence  to  perfect  his 
wpuld  be  entitled  to  bring  the  cause  into 
by  writ  of  certiorari;  nor  is  it  the  particular  sum  in  contro- 
versy, or  the  hardship  of  the  case  which  will  dispense  with 
this  diligence. 

In  the  case  under  consideration,  the  plaintiffs  in  error  had 
but  five  day^  to  take  an  appeal.  Our  statute,  in  relation  to 
the  trial  of  the  right  of  property,  having  limited  it  to  that 
time,  was  it  out  of  their  power  to  take  the  appeal  in  that 
time?  It  is  true  that  their  counsel  communicated  the  result  of 
the  trial  to  them  at  St.  Louis  by  the  first  mail.  How  often  the 
mail  passed  back  and  forth  in  a  week  we  are  not  informed, 
it  may  not  have  returned  from  St.  Louis  until  after  the  expi- 
ration of  the  five  days;  or  even  if  it  was  a  tri-weekly  line, 
it  is  not  always  the  most  safe  and  expeditious  way  of  trads- 
actins  business,  and  even  if  this  could  be  called  any  dili- 
gence at  all,  it  is  clearly  not  sufficient.  A  person  might  h.ave 
easily  rode  from  the  place  of  trial  to  St.  Louis,  (fifty  miles,) 


Digitized  by  VjOOQ IC 


368  SUPREME  , COURT. 

Morgan  v.  Smithson  et  al. 

procured  the  necessary  power  of  attorney  to  execute  the 
appeal  bond,  and  have  returned  back  in  four  days,  leaving 
one  day  to  perfect  the  appeal  in.  The  Court  cannot  lay 
down  a  positive  rule  applicable  to  cases  of  this  kind,  as  each 
one  must  depend  mor^  or  less  upon  its  own  f^cts  and  cir- 
cumstances. In  the  case  under  consideration,,  we  are  of 
opinion  that  the  plaintiffs  in  error  have  shown  no  sufficient 
diligence  to  authorize  them  to  prosecute  a  writ  of  certiorari 
in  this  case,  and  that  the  Court  below  did  not  err  in  dismiss- 
ing it. 
The  judgment  of  the  Court  below  is  affirmed  ^ith  costs. 

Judgment  affirmed^ 


Thomas  Morgan,  appellant,  v,  William  D.  Smithson  et 
al.y  County  Commissioners  of  Scott  County,  appellees. 

•Appeal  from  Scott. 

Persons  aggrieved  by  the  assessment  of  their  property  for  taxes,  may  apply  to 
the  County  Commissioners'  Court  of  their  c^nty  for  a  reduction,  as  provided 

»  by  the  25th  section  of  the  89th  chapter  of  the  Revised  Statutes.  Such  ap- 
plications are  addressed  purely  to  the  discretion  of  the  Court,  and  the  exer- 
cise of  that  discretion  cannot  be  reviewed  elsewhere. 

Appeal  from  a  decision  of  the  County  Commissioners 
of  Scott  county.  The  proceedings  in  the  cause  are  stated 
by  the  Court  in  their  opinion.*  The  appeal  was  dismissed  at 
the  November  special  term,  1846,  the  Hon.  Samuel  D.  Lock- 
wood  presiding. 

M,  McCannelly  for  the  appellant,  submitted  the  case  to  the 
Court  in  writing. 

.    S,  T,  Logan^  for  the  appellees,  argued  orally. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.     Thomas  Morgan  applied  to  the  County  Com- 
missioners' Court  of  Scott  county,  for  a  reduction  of  the  as- 
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sessment  of  his  property  for  the  year  1846.  The  applica- 
tion was  denied,  and  he  prosecuted  an  appeal  to  the  Circuit 
Court.  He  there  asked  leave  to  dismiss  the  case,  but  the 
Court  refused  the  leave,  and  then  dismissed  the  appeal. 
Those  decisions  are  assigned  for  error. 

The  26th  section  of  the  89th'  chapter  of  the  Revised  Stat- 
utes declares,  that  "any  person  feeling  aggrieved  by  the 
assessment  of  his  property,  may,  at  the  September  term  of 
the  County  Commissioners'  Court  immediately  succeeding 
such  assessment,  and  not  afterguards,  apply  to  said  Court  for 
a  reduction  of  said  assessment,  which  may,  in  the  discretion 
of  the  Court,  be  made  on  proof  that  (he  valuation  was  too 
high,  which  correction  shall  be  made  of  record,  and  a  list 
certified  by  the  clerk  to  the  collector.'' 

It  will  thus  be  seen,  that  applications  of  this  character  are 
addressed  purely  to  the  discretion  of  the  Cgunty  Courts,  and 
the  exercise  of  that  discretion  cannot  be  reviewed  else- 
where. The  Circuit  Court,  consequently,  had  no  jurifdic- 
tion  of  the  case,  and  decided  correctly  in  dismissing  the 
appeal.  The  only  action  it  could  take,  was  to  dismiss  the 
appeal,  and  leave  the  adjudication  of  the  County  Court  in  full 
force.  It  follows  that  Morgan  had  no  right  to  dismiss  the 
case  in  the  Circuit  Court.  The  decision  of  the  County 
Cpurt  was  final  in  the^ premises,  not  to  be  overturned  by  an 
unauthorized  appeal  to  another  tribunal.  We  fully  recog- 
nise the  right  of  the  plaintitf  to  dismiss  an  appeal  case  prop- 
erly pending  in  the  Circuit  Court.  In  such  a  case,  the  Cir- 
cuit Court  has  authority  to  hear  and  determine  it.  It  is  to 
be  tried  de  novoy  and  in  order  to  succeed,  the  plaintiff  has 
again  to  establish  his  cause  of  action.  Instead  of  doing 
this,  he  may  abandon  the  case  altogether,  and  fall  back  to 
the  position  he  occupied  before  he  commenced  the  suit  in  the 
inferior  Court.  If  he  chooses  the^  latter  course,  the  previ- 
ous proceedings  in  the  cause  necessarily  fall,  and  the  differ- 
ences of  the  parties  are  to  be  adjusted  in  some  other  action. 

The  judgment  of  the  Circuit  Court  is  affirmed  with  costs. 
*  Judgment  affirmed, 
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William  R.  McClat,  administrator,  &c.  ei  al.,  plaintiffs  in 
error,  v,  George  H.  Norris,  defendant  in  error. 

Error  to  La  SaUe, 

An  infant  may  prosecute  a  writ  of  error  in  the  Supreme  Court  by  his  next  friend. 
Ify  however,  he  prosccutea  in  bis  own  name,  and  there  is  a  joinder  in  error, 
his  disability  is  waived  by  that  proceeding. 
A  writ  of  error  is  a  writ  of  right,  and  may  be  prosecuted  in  all  cases,  unless 
prohibited  by  some  statute  or  inflexible  rule  of  law. 

The  general  rule  in  regard  to  taklifg  testimony  in  Chancery  cases  is,  that  it  is 
not  to  be  done  viva  voce  in  open  Court  as  at  law,  but  written  questions  are  to 
be  put  to  the  witnesses,  either  by  an  officer  of  the  Court,  or  by  some  person 
duly  authorized,  and  the  answers  are  taken  down  in  writing  by  such  person. 

To  the  general  rule  that  all  testimony  in  Chancery  cases  is  to  betakea  in  writing, 
there  are  two  exceptions:  first,  proof  of  exhibits  in  or  attached  to  and  made 
^  a  part  of  the  complainant's  bill  or  the  defendant's  answer;  and  ffronJ,  where, 
ander  the  statute,  the  Court  has  authority,  for  want  of  a  plea  or  answer,  to 
render  a  decree  jpfo  confesso  against  th^  defendant.  In  either  of  these  cases, 
evidence  by  parol  may  be  heard  upon  the  trial  of  the  cause. 

An  answer  of  a  guardian  ad  litem,  if  it  admit  the  truth  of  the  charges  in  the  com- 
plainant's bill,  cannot  afifect  the  inf?int's  rightsj  but,  with  respect  to  him,  all 
allegations  must  be  proved  with  the  same  strictness  as  if  the  answer  had  in- 
terposed a  direct  and  positive  denial  of  their  truth. 

Neither  a  default,  or  a  decree  ;/ro  confesso  can  be  enlcred  against  an  infant 

Where  infants  are  defendants  in  Chancery  proceedings,  the  proper  and  con- 
venient practice  is,*  for  the  Court  to  refer  the  matter  which  requires  to  be 
proved  to  the  Master  in  Chancery,  that  he  may  take  the  evidence  and  report 
the  facts  to  the  Court  for  its  final  determination. 

When  a  question  of  fact  is  referred  to  tjie  Master  in  Chancery,  it  is  his  duty  to 
appoint  a  day  for  the  examination  of  witnesses  before  him,  of  which  the 
parties  should  receive  due  notice.  The  witnesses  may  then  be  examined 
9Voa  voce,  or  upon  interrogatories,  and  must  then  be  taken  down  and  pre- 
served by  the  Master,  so  that  the  same  may,  if  necessary,  be  used  by  the 
Court.  The  Master  is  not  required  to  report  the  evidence,  nor  the  circum- 
stances to  the  Court  and  leave  the  Court  to  draw  conclusions;  but  he  is  to 
report  facts,  and  conclusions  of  h]s  own,  unless,  under  special  circumstances, 
a  question  of  law  is  involved,  upon  which  the  opinion  of  the  Court  should  be 
taken.  This  report  being  prepared,  either"  party  may  file  objections  to  it 
before  the  Master  prior  to  its  being  returned  into  Court  If  the  objections 
are  not  sustained,  and  the  Master  adheres  to  his  report,  he  returns  it  into 
Court,  where  the  party  objecting  may  file  exceptions,  upon  the  hearing  of 
which  the  whole  evidence  is  brought  forward,  and  passes  in  review  before 
the  Court 


Bill  in  Chancery  to  foreclose  a  mortgage,  and  to  cor- 
rect mistakes  therein,  filed  by  th$  defendant  in  error  against 
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the  plaintiffs  in  error,  in  the  La  Salle  Circuit  Court.  Tlie 
cause  was  heard  at  the  November  term  1842,  before  the 
Hon*  John  D.  Caton,  when  a  decree  of  foreclosure,  &c.  was 
rendered. 

The  substance  of  the  bill  and  proceedings  therein  will  be 
found  in  the  Opinion  of  the  Court. 

T.  Ford,  for  the  plaintiffs  in  error. 

A  writ  of  error  is  a  writ  of  right,  and  cannot  be  denied 
except  in  capital  cases.  Bowers  v.  Green,  1  Scam.  42, 
This  case  refers  to  the  statute.  See  Rev.  Stat.  §  7,  page 
143,  as  to  the  jurisdiction  of  Courts  of  Equity. 

The  decree  not  having  given  day  to  the  defendant,  makes 
it  final  as  to  him^  and  therefore,  he  may  prosecute  a  writ  pf 
error. 

A  writ  of  error  will  lie  to  the  Circuit  Court,  sitting  as  a 
Court  of  Chancery.  Greenup  v.  Porter.  2  Scam.  417. 
Therefore,  if  a  writ  of  error  is  a  writ  of  right,  it  is  a  writ  of 
right  as  well  in  Chancery  cases  as  others.  ^ 

There  is  no  evidence  in  the  record,  that  John  Armstrong 
is  a  minor,  or  otherwise.  If  he  is  a  minor,  ^d  does  not  sue 
out  his  writ  by  his  next  friend,  the  fact,  before  joinder  in 
error,  can  be  shown,  and  the  writ  dismissed  under  the  Prac- 
tice Act.  This  objection  goes  to  quash  the  writ,  alid  is  in 
the  nature  of  a  proceeding  in  abatement,  and  cannot  be  taken 
advantage  of  after  joinder  in  error.  It  is  of  the  same  nature 
as  an  objection  to  a  want  of  security  for  costs,  by  a  non-res- 
ident, which  must  be  noticed  before  a  plea  to  the  merits  is 
put  in.  But  as  the  objection  has  not  been  thus  made,  the 
Court,  if  they  deem  it  for  the  benefit  of  the  infant,  may,  and 
will  presume  that  he  has  become  of  age. 

The  question,  then,  before  the  Court  is  simply  this,  wheth- 
er an  infant  after  he*comes  of  age  may  not  prosecute  a  writ 
of  error.  Bowers  v.  Green,  1  Scam.  42;  Greenup  v.  For- 
ier,  2  do.  417;  Rev.  Stat.  §  7,  p.  143.  A  writ,  of  error  is 
barred  in  five  years,  but  when  an  infant  thinks  himself  ag- 
^ieved  by  any  decree  or  judgment  that  may  be  reversed  in 
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the  Supreme  Court,  he  shall  have  until  five  years  after  he 
comes  of  age.  This  is  the  Statute  of  Limitation  contained 
in  the  Practice  Act.     Rev.  Stat.  §  53^  p.  421. 

This  Common  Law  and  statutory  right  to  prosecute  a 
writ  of  error  is  not  tak^n  away  by  any  of  the  authorities  re- 
ferred to.  All  they  prove  is,  that  the  infant  when  he  comes 
of  age,  has  another  and  perhaps  a  fuller  remedy.  A  writ  of 
error  reaches  errors  only  which  appear  on  the  record;  a  bill 
of  review  reaches  errors  both  of  law  and  fact.  The  case  in 
18  Vesey,  83,  proves  only  that  the  decree  to  foreclose  would 
bind  the  infant,  and  that  he  ought*  to  have  a  day  to  show 
cause  after  he  comes  of  age,  (note  here,)  the  Lord  Chancel* 
lor  afterwards  made  a  precedent  to  sell.  In  connection  with 
this  the  New  York  practice  has  been  to  sell. 

Foreclosure  by  sale  has  grown  to  be  the  settled  practice 
every  where  since  the  above  decision,  and  I  shall  not  detain 
the  Court  by  referring  to  authorities  on  this  point.  But  a 
decree  of  strict  foreclosure  ought  not  to  be  made,  where  it  is 
ngt  manifestly  for  the  interest  of  the  mortgagor.  This  is  the 
doctrine  in  the  4th  vol.  of  Kent's  Commentaries.  Strict 
foreclosure  ought  not  to  be  decreed  against  an  infant  unless 
it  appears  that  it  was  the  best  for  his  interest.  The  decree 
does  not  pretend  to  find  whether  the  land  was,  or  was  not 
worth  more  than  the  sum  secured  by  the  mortgage. 

A  decree  is  erroneous  which  hath  not  these  words:  ^<Un- 
less  cause  be  shown  within  six  months,  &c."  8  Eng.Ch.  R. 
69,  60,  62.  This  case  proves  only  that  the  Chancellor  was  in 
doubt,  whether  an  infant,  could  be  let  in  to  defend  and  make 
a  new  case,  but  he  has  no  doubt  of  his  right  to  prosecute  a 
writ  of  error. 

The  doctrine  has  since  been  well  established,  that  an  in- 
fant may  have  a  bill  of  review,  be  let  in  to  defend  and  make 
a  new  case  after  he  comes  of  age,  in  all  Chancery  proceed- 
ings. I  Smith's  Ch.  Pr.  259;  8  Peters,  143.  It  is  said  that 
this  decision  is  founded  on  a  statitte  of  Maryland.  If  so, 
then  the  infant  must  have  his  writ  of  error  here,  or  there  is 
no  remedy.  But  so  far  as  the  statute  requires,  it  only  made 
the  case  a  Chancery  proceeding.     This  case  nor  any  other 


Digitized- by 


Google 


DECEMBER  TERM  1847.  373 

McClay^  adm'r,  et  al,  v,  Nonrb. 

pretends  to  decide  that  because  the  infant  has  a  right  to 
mak&  a  new  case  of  law  and*  fact  after  he  comes  of  age,  that 
he  has  no  right  to  a  writ  of  error  to  reverse  for  errors  of  law 
appearing  on  the  record.  The  writ  of  error  may  be  all  suf- 
ficient for  his  purpose,  and  why  compel  him  to  make  a  new 
case? 

It  is  said  on  the  other  side,  that  the  infant  may  have  error 
and  bill  of  review  both.  .If  John  Armstrong  is  of  age  he  has 
made  his  election;  if  not,  it  is  the  defendant's  fault  that  he 
did  not  show  it  before  he  joined  in  error.  The  Court  cannot 
know  that  the  plaintiff  is  an  infant.  Nothing  of  the  sort  ap- 
pears on  the  record.  On  the  contrary,  as  the  defendant  has 
not  objected,  the  presumption  is  that  he  has  come  of  age. 

Then  is  there  error  of  law  in  the  record?  1.  The  Court 
decreed  that  there  was  a  mistake  in  the  mortgage.  The 
matter  mistaken  is  a  capital  fact,  and  ought  to  be  proved  as 
other  facts.  And.  in  case  of  an  infant,  it  ought  to  hp 
proved  by  evidence  of  record.  The  case  in  2  Scam.  218, 
did  not  turn  on  this  point;  the  question  was  not  raised, 
though  the  Court  think  the  guardian  may  admit  the  facts  in 
the  bill.  But  the  point  relied  on  there  arose  on  the  Statute 
of  Frauds.  The  infant's  answer  cannot  be  read  in  evidence 
against  him;  it  is  the  guardian's  answer.  1  Smith'^  Ch.  Pr. 
253;  8  Peters,  144-6.  The  fafcts  of  the  bill  ought  to  be  proved 
notwithstanding  an  answer  admitting  them  all. 

If  it  be  true  that  the  facts  arp  to  be  proved,  how  are  they 
to  be  proved?,  As  against  the  infant,  in  the  same  manner,  I 
contend,  as  if  he  had  answered  denying  everything.  In  this 
case,  the  guardian  ad  litem  has  admitted  nothing.  The  ad- 
ministrators are  not  parties  in  interest,  and  are  joined  by 
statute  for  form,  and  because  they  have  assets,  and  may  pay 
the  debt.  Pro  confesso  against  them  should  not  prejudice 
the  heir.  He  has  the  inheritance,  and  proof  ought  to  con* 
form  to  law  as  to  him;  no  decree  pro  con/esj^^ddnst  minors. 
If  he  is  satisfied  with  the  testimony,  he  mi^H)secute  error 
and  waive  review. 
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The  rules  of  evidence  in  Chancery  require  that  the  evi- 
dence should  be  in  writing.  5  Black.  Com.  449,  460;  1 
Smith's  Ch.  Pr.  339.  And  it  is  to  be  presumed  that  the  re- 
cord contains  all  the  evidence,  for  which  see  4  Soam.  126; 
Rev.  Stat.  93,  §  1. 

Tne  trial  of  issues  out  of  Chancery  is  a  legal  proceeding, 
and  there  may  be  an  exception,  but  no  bill  of  exceptions  can 
be  filed  on  a  hearing  in  Chancery.  If,  then,  there  is  no  .bill 
of  exceptions  allowed,  the  only  mode  of  preserving  the  evi- 
dence ia.the  record,  is  by  depositions  and  other  writings  in 
the  record,  or  by  a  Master's  report.  Tlie  Master  is  to  take 
down  tlie  evidence  in  all  cases  of  reference  to  him,  for  the 
use  of  the  Court  if  necessary.      1   Barb.  Ch.  Pr.  601,  602. 

If  the  evidence  is  not  taken  down  and  put  on  the  record 
for  an  infant,  he  will  be  denied  his  writ  of  error,  or,  at  least, 
he  will  get  no  benefit  from  it.  Parol  evidence  may  be  given 
against  parties  on  a  decree  pro  confessOj  because  one  who 
will  npt  answer  the  bill,  ma^  well  be  presumed  to  have  no 
defence.  But  no  such  presumption  can  safely  be  indulged 
as  against  infants. 

It  is  said  that  the  mortgaged  property  has  greatly  increas- 
ed in  value.  This  is  dehors  the  record.  I  might  as  well  say 
that  the  Jot  was  worth  three  times  the  amount  of  debt  se- 
cured on  it,  and  thus  attack  the  strict  foreclosure. 

The  complainant  ought  to  proceed  cautiously,  and  at  his 
peril  as  against  an  infant,  and  if  it  be  true,  as  the  defendant 
contends,  the  infant  defendant  has  a  bill  of  review  when  he 
comes  of  age,  and  if  he  will  come  of  age  several  years  hence, . 
and  if  there  is  error  in  this  proceeding,  the  sooner  it  is  look- 
ed into,  the  better  it  will  be  for  the  defendant;  for  if  defer- 
red, the  property,  by  improvements  the  defendant  may  put 
on  it,  may  be  made.still  more  valuable,  and  make  the  case 
still  worse  for  the  defendant. 

The  bill  of^Miew,  after  the  infant,  oomes  of  age,  ought  not 
to  be  the  onlj^^edy.  The  witnesses  for  him  may  die,  and 
other  evidence  upon  which  he  might  rely,  might  be  lost  or  de- 
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str6yed  by  time  and  accident.  And  if  the  infant  complains 
only  of  error  apparent  on  the  record,  there  can  be  no  manner 
of  use  in  restraining  him  to  a  bill  of  review  as  his.  only  remedy. 

0.  Peters^  for  the  defendant  in  error. 

As  to  the  infant,  John  Armstrong.  The  Court  is  the  guar- 
dian of  the  rights  of  infants.  When  an  infant  defendant  is 
before  the  Court,  it  will  see  that  its  rights  are  protected. 
The  law  has  provided  no  particular  mode  of  doing  this' by 
the  Court. 

It  is  not  denied  that,  ordinarily,  the  mode  of  proof  in  Chan* 
eery  causes,  when  an  issue  is  made,  is  by  depositions.  This 
is  settled  in  the  case  cited  on  the  other  side.  Holdridge  v. 
Bailey^  4  Scam.  In  that  case,  however,  the  bill  was  found- 
ed upon  the  bond,  which  had  been  lost,  and  which  was  not 
made  part  of  the  record. 

In  the  case  of  infants  it  is  different.  As  to  them,  the  Court 
has  a  general  power  to  protect  their  interests  and  rights. 
It  is  bound  to^  appoint  a  guardian  ad  litem^  it  has  power  to 
control  the  guardian,  to  make  him  perform  his  duty,  to  re- 
move him,  &c. 

But  the  Court  may  make  all  necessary  inquiries  by  itself 
or  its  Master.  It  is  usual  to  refer  the  matter  to  a  Master, 
but  this  is  not  necessary.  Wall  v.  ^ushley^  1  Brown's  C.  C. 
425.  top  paging.  The  Lotd  Chancellor  says,  that  though  it 
is  usual,  in  case  of  infants,  to  refer  the  matter  to  a  Master, 
yet  it  is  not  necessary.  But  if  the  decree  is  rendered  without 
such  reference,  the  authority  is  the  same  as  if  it  had  been  re- 
ferred. So  in  Qvanlock  v.  Buller,  6  Mad%  Ch.  R.  66,  held 
that  depositions  taken  before  the^nfants  were  made  parties, 
should  not  be  read  against  them,  but  the  cause  should  go  to 
a  hearing,  and  as  to  the  infants,  referred  it  to  a  Master. 

The  Master,  as  a  general  rule,  when  a  reference  is  made 
to  him,  may  take  the  testimony  orally;  the  usual  mode  is  so 
to  take  it.  1  Barbour's  Ch.  Pr.  502,  83,  148^  160,  334,  373, 
149.  What  the  Court  may  do  by  another,  it  may  do  itself. 
*  If  it  is  proper  for  the  master,  who  only  acts  for  the  Court, 
to  take  oral  testimony,  surely  the  Court  may  do  the  same 
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thing.  If  so,  then  it  would  seepi  to  follow,  that  the  judg- 
ment should  not  be  Reversed  because  the  evidence  is  not 
contained  in  the  record.  It  was  competent,  as  already 
shown,  to  prove  by  parol,  m  against  the  other  defendants, 
that  there  was  a  mistake  in  the  mortgage.  Can  it  be  said 
that  it  was  the  duty  of  the  Court  to  delay  the  cau;e  and  put. 
this  infant  and  other  parties  to  the  expense  to  obtain  deposi- 
tions, when  the  Court  had  already  become  fully  adv^ed, 
that  it  was  equitable  and  right  to  amend  th^  mortgage?  As 
the  guardian  of  the  infant,  could  not  the  Court  be  as  well  ad- 
vised in  this  mode  as  any  other? 

The  answer  df  the  infant  only  puts  the  Court  upon  inquiry 
as  to  what  is  right,  and  is  most  beneficial  for  the  infant. 
The  Court,  as  guardian  of  infants  will  be  careful  to  see 
their  rights  protected;  and  it  is  enough  that  the  Court  is 
satisfied.  No  rule  of  law  or  practice  points  out  what  evi- 
dence the  Circuit  Court  shall  require.  It  is  enough  tliat  the 
Court  is  satisfied. 

The  case  of  Thornton  v.  Heirs  ofHenryy  2  Scam.  219-*21| 
shows  that  it  is  matter  of  discretion  with  the  Circuit  Court, 
and  is  an  authority  directly  in  point. 

But  if  there  was  error  in  the  proceedings,  the  parties  have 
not  sought  the  proper  remedy.  On  this  writ  of  error,  this 
Court  can  make  no  inquiry  so  as  to  do  justice,  and  decree 
that» which  is  best  for  the  minor.  No  authority  can  be  found 
for  the  correction  of  an  error  of  a  decree  in  Chancery  by  an 
infant,  by  a  writ  of  error.       ' 

There  are  several  modes  provided  by  law,  that  an  infant 
may  obtain-  relief  from  an  erroneous  decree.  On  coming  of 
age,  he  may  put  in  a  new  answer  and  make  anoiher  defence, 
and  examine  witnesses.  Fountain  v.  Cainy  1  P.*  Williams, 
604;  JSTapier  v.  Effingham^  2  do.  401;  or,  he  may  have  a  bill 
of  review,  or  a  re-hearing,  or  he  may  impeach  the  decree 
for  error,  by  an  original  bill,  charging  that  the  first  decree 
was  obtained  by  fraud,  &c.  Richmond  v.  Taylor ^  lb.  736, 
note;  Brook  v.  Hereford^  2  do.  519.  Infants  are  as  much^ 
bound  by  decrees  of  a  Court  of  Chancery  as  adults.  Wil- 
liamson^ s  heirs  v.  Johnston* s  heirs,  4  Mowoe,  2B6. 
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It  would  be  a  useless  ceremony  to  reverse  the  decree  on  this 
writ  of  error,  inasmuch  as  it  will  not  restore  the  infant  to  his 
estate,  nor  re-instate  him  in  any  of  his  rights.  By  the  fore- 
closure, the  estate  becomes  vested  in  the  mortgagee,  fully 
divested  of  any  equity  of  redemption.  But  the  infant,  even 
if  this  decree  should  be  reversed  on  this  writ  of  error,  must 
still  go  into  the  Circuit,  by  bill  of  review,  original  bill,  peti- 
tion, or  motion,  so  that  the  Court  may  see  that  no  injustice 
is  done;  so  that  the  reversal  of  this  decree,  will  be  a  work  of 
supererogation,  and  afford  no  relief  whatever  to'the  infant. 
If  the  decree  is  reversed,  this  Court  cannot  decree  an  ac- 
«  count,,  or  restore  the  estate  to  the  infant,  but  must  leave  him 
to  his  petition,  &c.,  in  the  Circuit. 

Though  ft  may  be  erroneous,  in  other  cases  than  foreclo- 
sure, to  take  a  decree  against  an  infant  without  giving  him  a 
day  in  Court  after  he  shall  arrive  at  full  age,  yet  though  the 
decree  be  thus  taken,  it  bars  him  of  no  right;  he  has  his  day 
in  Court,  nevertheless,  when  of  full  age;  l-Barb.  Ch.  Pr. 
336;  and  the  Court  will  open  the.  depree  or  not,  as  it  shaU 
appear  to  be  for  his  benefit. 

Had  the  question  been,  whether  a  decree  was  regular  that 
directed  a  sale  of  the  mortgaged  premises,  the  plaintiffs  in 
error  could  have  sustained  their  proposition  by  the  authority  . 
of  , numerous  adjudications.  It  is  only  comparatively  re- 
cently that  decrees  for  sale  of  mortgaged  premises  were 
made.  The  legislatures  of  many  of  the  States  have  given 
the  authority  to  Courts  of  Chanceiy,  to  order  sale  of  the 
premises,  instead  of  a  strict  foreclosure. 

In  the  case  of  the  Bishop  of  Winchester  v.  Beaver^  3  Ve- 
sey,  317,  it  is  held,  *^an  infant  may  be  foreclosed.  Yoli  can 
have  your  decree  against  him.  He  is  foreclosed  to  all  in- 
tents. You  may  go  to  market  with  it,  (his  estate,)  and' the 
purchaser  is  only  liable  to  be  overhauled  in  the  account. '' 

In  Goodier  v.  ^shton^  18  Vesey,83,  Sir  William  Grant  re- 
fused an  application  for  a  decree  of  sale  against  an  infant 
heir  of  the  mortgagor,  and  decreed  a  foreclosure.  He  says, 
<Hhe  modern  practice  was  to  foreclose  infants,  and  he  would 
not  make  the  precedent."     But  in  the  case  of  Munday  v. 

VOL.  IV.  48 
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Munday,  1  Vesey  &  Beames,  the  Chancellor  said,  <Hhat  if 
there  was  no  ^  precedent  for  decree  of  sale  of  mortgaged 
^premises,  he  would  make  one." 

Such  had  long  been  the  practice  in  the  Irish  Courts,  and 
when  the  precedent  was  set  by  Lord  Erskine,  it  was  followed 
in  England.  As  late  as  the  case  of  Lansing  v.  Gaelttj  9 
Co  wen,  368-83  per  Jones,  Chancellor,  there  will  be  found 
a  very  full  discussion  of  t^is  subject,  and  review  of  the 
authorities.  And  see  Kelsell  v.  Kelsell^  8  Eng.  Ch.  R.  58, 
where  it  is  holdeo,  that  infants  may  have  their  day  in  Court 
to  open  a  decree,  after  attaining  full  age,  but  that  this  does 
not  extend  to  foreclosure  suits. 

There  is  no  reason  why  the  infant  should  come  here  for 
relief,  on  account  of  his  infancy.  Even  at  law,  he  must  seek 
his  remedy  in  the  Circuit  Court.  Beaubien  v.  HandUon^ 
3  Scam.  213. 

But  an  infant  cannot  prosecute  a  suit  but  by  his  proehien 
amiCi  and  John  Armstrong  cannot  prosecute  this  writ  of 
error,  but  by  his  next  friend.     He  has  not  done  it  in  this  case. 

If  this  Court  will  let  the  infant  in  to  his  relief  on  his  writ 
of  jBrror,  great  injustice  may  be  done  to  innocent  purchasers, 
who  hold  under  the  decree.  They  have  purchased  under 
the  faith  of  a  decree  of  a  Court  of  general  and  competent 
jurisdiction.  Even  though  it  may  not  affect4he  title  thus 
acquired,  yet  it  may  beget  distrust  of  the  title,  and  depreci- 
ate the  value  of  the  property.  Large  and  valuable  improve- 
ments may  have  been  made  upon  the  lot,  and  this  Court 
cannot  say  that  the  infant  shall  be  let  in  to  enjoy  the  benefit 
of  the  labors  and  capital  of  innocent  purchasers.  If  such 
shall  be  the  result,  it  will  alarm  the  community,  and  no  one 
will  he  found  to  purchase  property  sold  under  a  decree  of 
Court.  But  a  further  answer  is,  that  on  inspection  of  any  au- 
thorities or  practice  in  other  Courts,  in  other  States  and 
countries,  it  is  sufficient  to  say,  that  a  practice  precisely  like 
that  pursued  in  this  State,  has  been  very  generally  pursued 
in  this  State  for  a  long  period  of  time.  It  has  become  a  rule 
of  property.  The  title  of  immense  amounts  of  property 
^rest  wholly  upon  the  validity  of  similar  proceedings.     If  this 
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decree  is  reversed,  there  will  be  no  end  to  the  evils  resulting 
to  property  holders  thereby.  Courts  have  always  been  care- 
ful to  conform  their  decisions  to  a  state  of  things  as  they  * 
exist,  when  the  interests  of  the  community,  and  titles  to 
property  are  to  be  seriously  aifected.  It  is  much  on  this  * 
principle  that  local  and  general  customs,  contravening  rules 
of  law,  have  been  regarded,  and  rights  acquired,  protected 
under  them. 

The  Opinion  of, the  .Court  was  delivered  by 

PoBTLE,  J.  On  the  2d  day  of  October,  1841,  Norris,  the 
defendant  ih  error,  filed  his  bill  in  the  La  Salle  Circuit  Court, 
against  the  plaintiffs  in  error,  to  foreclose  a  mor%age  exe- 
cuted by  James  6.  Armstrong  in  his  lifetime,  upon  a  lot  in 
the  town  of  Ottawa  in  said  county.  Among  other  things, 
.  the  "bill  alleges  that  there  was  a  mistake  made  in  tbe  de- 
scription o/  the  lot,  by  the  omission  of  tbe  words,  <4n  the 
town  of  Ottawa  and  county  of  La  Salle,"  which  were  in- 
tended to  have  been  inserted  as  part  of  the  description  of 
the  mortgaged  premises,  and  also,  that  by  mistake,  the 
said  James  G.  Armstrong,  at  tli^  time  he  signed  said  mort- 
gage, omitted,  contrary  to  the  intention  of  the  parties,  to 
affix  his  seal  to  the  mortgage.  It  is  also  shown  by  the  bill, 
that  John  Armstrong  is  the  son  of  said  James  G.  Armstrong, 
and  that  he  was  a  minor  at  the  time  of  the  filing  of  the  bill. 
The  prayer  of  the  bill  asks,  that  the  mistakes  in  the  mak- 
ing and  execution*  of  the  mortgage  may  be  be  corrected, 
and  amended  so  as  to  conform  to  the  original  agreement  and 
intention  of  the  parties,  and,  that  the  same,  in  default  of  the 
payment  of  the  money  due  thereon,  may  be  foreclosed.  Pro- 
cess was  duly  served  on  all  the  defendants  in  the  Court  below. 

James  J.  Holt  was  appointed  guardian  ad  litem  of  John 
Armstrong,  and  filed  the  usual  answer,  that  he  had  no  knowl- 
edge of  the  matters  charged  in  the  bill  of  complaint,  and  re- 
questing that  the  rights  of  the  said  minor  might  ))e  secured 
Jto  him. 

McClay  and  Mrs.  Armstrong  filed  a  plea  in  abatement, 
^  wbicbyupon  hearing,  was  adjudged  insufficient  by  the  Court, 
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and  making  no  farther  answer  or  defence,  the  bUl  was  taken 
as  confessed  against  them.  Whereupon,  without  farther  ev- 
*idence  appearing  in  the  record,  other  than-  a  recital  in  the 
decree,  that  "the  Court  having  heard  the  proofs  and  allega- 
tions of  the  parties,"  a  decree  was  made  and  entered,  direct- 
ing the  mortgage  to  be  amended  and  corrected  as  prayed  for 
*in  the  bill;  that  the  sum  due  by  the  mortgage,  should  be  paid 
on  or  before  the  first  day  of  the  next  term  of  the  Court;  and, 
that  in  default  of  such  payment,  the  said  plaintiffs  in  error 
shouTd  be  barred  and  foreclosed' of  all  eqtiity  of  redemption 
in  and  to  the  mortgaged  premises. 

Several  errors  are  assigned  as  causes  for  a  reversal  of  this 
decree,  but  the  one  principally  relied  upon  is,  that  it  is  not 
apparent  from  the  record,  that  there  was  any  evidence  in  the  . 
Circuit  Court  to  sustain  the  decree  as  against  the  minor, 
John  Armstrong. ' 

Preliminary  to  the  discussion,  of  this  main  question,  it  will 
be  proper  to  notice  some  objections  taken  by  the  counsel  for 
the  defendant  upon  the  argument.  He  contends,  Jirsiy  that 
an  infant  is  not  entitled  to  a  writ  of  error  in  a  Chancery  pto-, 
ceeding;  that  his  remedy  when  he  arrives  at  his  majority  is, 
by  application  to  the  Circuit  Court,  in  ordinary  cases  to  be 
f  let  in  to  make  defence;  and  second^  that  in  cases  of  foreclo- 
sure, he  is  not  entitled  to  his  day  in  Court. 

At  a  remote  period  of  the  history  of  English  jurisprudence, 
when  suits  were  prosecuted  against  an  infant,  relating  to 
real  estate  which  had'  descended  to  him,  he  was  permitted 
to  resort  to  his  parol  demurrer,  which  is  defined  to  be,  "a 
ple&  or  privilege  formerly  allowed  an  infant  sued  concern- 
ing lands  which  came  to  him  by  descent;  whereupon  the 
»  Court  gave  judgment,  quod  loquela  predicta  remaneai  quo* 
usque;  the  infant  attained  the  age  of  twenty  one  years. 
And  when  the  age  was  granted  on  parol  demurrer,  which 
might  happen  on  the  suggestion  of  either  party,  the  writ  did 
not  abate,  but  the  plea  was  put  sine  die  until  the  infant  was 
of  full  age,  and  then  there  was  a  re-summons."  3  Tomlin's 
Law  Die.  64. 

Experience  having  shown  that  the  practice  of  allowing 
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parol  demurrers,  was  attended  with  much  inconvenience  and 
vexatious  delays,  in  process  of  time  a  different  rule  obtained, 
and  instead  of  the  parol  demurrer,  which  had  been  formerly 
interposed  in  behalf  of  iafants,  in  Chancery  proceedings 
against'  them  affecting  their  interests  in  lands,  upon  the  prop- 
er proof  being  made,  a  decree  was  immediately  entered  up 
against  them  to.be  binding,  unless  they  should  within  six 
months  after  they  should  have  attained  the  age  of  twenty  one 
years,  (being  served  with  process  for  that  purpose,)  sjiow 
unto  the  Court  good  cause  against  the  said  decree. 
'  All  the  authorities  which  have  been  referred  to,  and  others 
which  have  been  examined,  both  English  and  American, 
maintain  the  principle  that  in  suits  and  proceedings  a'gainst 
infants,  at  law  and  in  Chancery,  where»by  they  ai?e  divesied 
of  their  lands,  (except  in  cases  otherwise  provided  for  by 
special  statutes,)  they  are  entitled  to  Iheir  day  \n  Court. 
The  case  referred  to  in  3  Vesey,  317,  is  not  in  conflict  with 
this  principle.  It  is  decided  there,  thaf  '^an  infant  may  be 
foreclosed.  You  £an  have  your  decree  against  him.  He 
can  do  nothing  but  show  error.  He  is  foreclosed  to  all  in- 
tents. You  may  go  to  market  with  it,  (i.  e.  the  estate) 
and  the  purchaser  is  only  liable  to  be  overhauled  in  the  ac- 
count." 

^  The  distinction  taken  by,  and  which  runs  through  all  the 
authorities  cited  and  examined  is  this:  In  cases  of  foreclo- 
sure, whether  by  sale  or  otherwise,  the  infant  on  arriving  at 
full  age,  on  showing  cause,  can  only  allege  error  on  the  face 
of  the  decree;  whereas,  in  other  cases,  he  ^ill  be  permitted 
to  file  a  new  answer,  and  litigate  the  merits  of  the  case.  To 
review  the"  decisions  upon  this  question,  inasmuch  as  they 
appear  to  be  all  one  way,  would  be  unnecessary.  A  simple 
reference  to  them  will  be  s^iificient.  18  Vesey,  83;  21  do, 
223;  9  Cowen,  397;  4  Monroe,  22^;  3  Johns.  Ch.  R.  367; 
Kelsell  y\  Kdsell,  8  Eng.  Ch.  R.  68;  1  Smith's  Ch.  Pr.  419; 
1  Barb.  do.  34,  149;  Harris  v.  Yoiiman^  1  Hoff.  do.  178. 
Such  has  been,  and  still  is  the  doctrine  of  the  English,  and 
many  of  the  American  Courts.     Whether  this  rule  obtains  in 
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.  this  State,  or  is  changed  ar  repealed  by  the  second  section 
of  tfie  Act  concerning  "Fraudulent  Devises,"  approved  Feb* 
•ruarj  28, 1833,  (Revised  Laws  of  1833,  page  315,)  is  not  ne- 
cessary to  be  determined  in  this  case,  and  is  a  matter  of  such 
grave  and  serious  import,  that  without  further  reflection  and 
examination,  we  ^re  unwilling  to  express  any  opinion  upon 
it.  We  do  not,  however,^ entertain  any  4oubt,  (whatever 
may  have  been  the  prevaUing  practice  in  England  and  the 
United  States,)  that  an  infant  may,  if  he  sees  proper  to  do 
80,  prosecute  a  writ  of  error  in  the  Supreme  Court  of  this 
State.  So  that,  in  the  view  we  take  of  this  case,  it  is  imma- 
terial whether  it  is  to  be  intended  by  the  record  that  John 
Armstrong  is,  or  is  not  now,  a  minor.  If  an  infant  sues  out 
a  writ  of  error,  he  should  do  so  by  his  next  friend;  but  no 
^  objection  could  be  taken  against  his  proceeding  in  his  own 
name,  after  the  party  has  joined  in  error.  The  infant's  dis- 
ability is  waived  by  such  proceeding.  Our*opinion  of  the 
right  of  any  person,  whether  infant  or  adult,  to  prosecute  a 
writ  of  error  in  this  Court,  is  founded  upon  the  fact,  that  it 

9  is  a  "writ  of  right,"  and  lies  in  all  cases,  unless  prohibited 
by  some  statute  or  inflexible  rule  of  law;  and  also  upon  the 
fltatute  of  our  State,  passed  July  1,  1829,  entitled  ^^Jin  Jkt 
regulating  the  Supreme  and  Circuit  Co2irts^\  by  the  second 
section  whereof,  it  is  provided:  <'The  said  Supreme  Court 
shall  exercise  appellate  jurisdiction  only,  (except  as  herein* 
after  excepted,)  and  shall  have  final  and  conclusive  jurisdic- 

.  tion  of  all  matters  of  appeal,  error  or  complaints,  from  the 
judgment  or  decrees  of  any  of  the  Circuit  Courts  of  this 
State,  and  from  such  other  inferior  Courts  as  may  hereafter 
be  established  by  law,  in  all  matters  of  law  and  equity, 
wherein  the  rules  of  law  or  principles  of  equity,  appear  from 
the  files,  records,  or  exhibits  l>f  any  such  Court,  to  have 
been  erroneously  adjudged  and  determined.'^  "And  their 
judgments,  decrees  and  determinations,  shall  be  final  and 

^    conclusive  on  all  the  parties  concerned."     Revised  Laws  of 
1833,  pages  147-8. 
/  This  statute  is  broad  and  comprehensive  in  its  terms,  and  ^ 
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seems  designed  to  embrac^e  every  case  in\?hich  an  erroneous 
decree  or  judgment  may  have  been  rendered  in  the  Circuit 
Court. 

Such  a  construction  of  this  law  cannot  o|)erate  to  the  pre- 
judice of  any  parties.  For,  if  an  infant  sues  out  a  writ  of 
error,  and  a  decree  in  this  Court  is  passed  against  him,  such 
decree  would  be  conclusive  as  well  against  him,  as  it  would 
have' been  had  he 'attained  full  age,  both  under  the  provi* 
sions  of  the  statute  before  recited,  and  upon  the  principle 
that  he  is  a  plaintiff  in  the  writ  of  error,  and  as  suci),  con* 
eluded  by  the  judgment  or  decree.  fVilliamson^a  heirs  ▼• 
Johnston  4*  JVhsh^s  heirs,  4  .Monroe,  255. 

It' must  be  apparent,  then,  that  it  is  most  beneficia]  to  the 
opposite  party,  that  an  infant  should  prosecute  nis  writ  of 
error  at  the  earliest  period  after  any  error  in  the  record 
may  -have  been  discovered,  without  waiting  until  he  arrives 
at  full  age.  For  it  cannot  be  disputed,  that  when  his  minori- 
ty had.  ceased,  he  would,  by  the  English  practice,  in  a  case 
like  the  present,  be  entitled  to  show  error  on  the  ijace  of  the 
decree,  the  effect  of  which  would  be  to  reverse  the  judg- 
Inent  in  the  same  or  a  similar  manner,  and  with  like  effect 
upon  the  interests  of  the  parties,  as  would  result  from  a  re- 
versal in  this  Court. 

I  proceed  to  the  inquiry,  whether  the  decree  rendered  in 
this  case  is  sustained  by  the  facts  appearing  upon  the  record. 
In  the  determination  of  this  question,  there  is  an  important 
principle  of  law,  and  rule  of  practice  necessarily  involved. 
Of  law,  as  to  whether  the  answer  of  a  guardian  ad  liiem  of 
an  infant  defendant  can  in  any  event  affect  or  conclude  the 
the  rights  Of  such  infant;  and  of  practice,  as  to  the  method 
of  proof  in  Chancery  cases,  and  whether  it  must  be  shown 
by  evidence  in  the  record  that  the  decree  made  wa^  properly 
rendered. 

With  regard  to  the  method  of  taking  testimony  in  Chaa* 

eery  cases,  the  general  rule  is,  that  it  is  not  to  be  done  viva 

*voce,  in  open  Court,  as  at  law,  but  written  questions  are  to 

be  put  to  the  witnesses,  either  by  an  officer  of  the  Court,  or 

by  some  person  duly  authorised;  and  the  answers  are  taken 
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down  in  writing  by  such  persons.     1  Smith's  Ch.  Pr.  339; 
1  Barb.  do.  309-10.  ■  The  only  exceptions  to  this  general 
rule  are  two:  Jirst^  proof  of  exjiibits  in,  or  attached  to  and  made 
part  of  the  complainant's  bill,  or  the  defendant's   answer; 
and  secondy  where,  under  our  statute,  the  Court  has  authori- 
ty for  want  of  plea  or  answer,  to  render  a  decree  pro  con- 
fesso   against    the  .defendant.     In   either  of   these  cases, 
evidence  by  parol,  may  be  heard  by  the  Chancellor  upon  the 
trial  of  the  cause.     In  the  first  case  mentioned,  the  evidence 
is  confined  to  the  proof  of  exhibits,  and  will  scarcely  ever 
be  received  when  anything  but  handwriting  is  to  be  proved. 
This  kind  of  testimony  is  applicable  to  ancient  records  and 
writings,  cjffice  copies  "of  records,  deeds,  bonds,  instruments 
in  writing  to  which  there  may  be  subscribing  witnesses,  pro- 
missory notes,  bills  of  exchange,  letters,  receipts,  &c.,  all 
which,  when  made  exhibits,  may  be  proved  at  the  hearing. 
But  this  cannot  be  peripitted  when  something  more  than  bare 
proof  of  handwriting  is  required.     If  the  evidence  is  of  a 
character  to  admit  of  cross-examination,  or  requires  other 
testimony  to  be  given  to  entitle  it  to  be  received,  such  as 
•proof  of  the  death  or  absence  of  a  subscribing  witness  be- 
fore his  handwriting  can  be  pfoved;  or  if  a  document  is  im- 
peached by  the  defendant's  answer,  the  testimony,  if  offered 
at  the  hearing,  will  be  rejected.     1  Barbour's  Ch.  Pr.  309- 
10;  Holdridge  v.  BaiJeyy  4  Scam.  126;  1  Smith's  Ch.  Pr.  339. 
Such,  we  believe,  has  been  the   usage  and  practice  of 
Courts  of  Equity  from  the  earliest  period  of  their  establish- 
ment dtf  wn  to  the  present  time;  and  tliis  usage  and  practice, 
when  not   otherwise  prescribed  in   our  Chancery  Act,  is 
made  the  rule  of  proceeding  in  the  Courts  of  Chancery  in 
this  State,     118,  §-1.     Wherever,  by  the  rules  of  proceeding 
in  this  State,  as  prescribed  by  our  statute,  a  bill  may  be 
taken  for  confessed  against  the  defendants,  which  occurs 
ya  cases  of  default  in  filing  plea  or  answer,  the^  Court  may 
hear  oral  testimony  of  witnesses,  or  ia  its  discretion  may 
examine  the  complainant  under  oath,  in  which  cases,  ihe  • 
evidence  on  which  the  decree  is  founded  tieed  not  be  spread 
upon  the  record. 
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Upon  the  other  question,  it  is  entirely  clear,  that  the  ao^ 
8wer  of  a  guardian  ad  litem^  even  if  it  shall  admit  the  tr^ith 
of  the  charges  in  the  complainant's  bil],  can  in  no  case  affect 
the  infant's  rights;  and  with  respect  to  him,  all  allegations 
must  be  proved  with  the  same  strictness,  as^  if  the  answer 
had  interposed  a  direct  and  positive  denial  of  their  truth. 
No  default  or  decree  pro  confesso  can  be  entered  against 
him.  *^A.  decree  upon  an  answer  of  a  guardian  ad  lilem^ 
will  not  bind  an  infant.  He  can  open  it,  or  set  it  aside  when 
he  comes  of  age.  No  laches  can  be  imputed  to  him,  and  no 
valid  decree  can  be  awarded  against  him  merely  by  default. 
The  plaintiff,  in  such  case,  ought  to  prove  his  demand,  either 
in  Court  or  before  the  Master,  and  the  infant  is  usually  enti- 
tled to  a  day  to  show  cause.  When  he  comes  of  age,. he  is 
to  be  served  with  process  of  subpoena  for  that  purpose;  and 
then  h6  is  not  entitled  to  redeem,  but  only  to  show  error  in 
the  decree."  "The  plaintiff  must  prove  his  debt  before  the 
Master  in  the  same  manner  as  if  nothing  had  been  admitted 
by  the  answer,  and  the  Master  must  report  such  proof,  &.c.'' 
3  Johns.  Ch.  R.  367;  see,  also,  3  Powell  on  Mort.  980; 
U.  S.  Bank  v.  Ritchie^  8  Peters,  144;  1  Barb.  Ch.  Pr. 
149;  1  Smith's  do.  259. 

If  it  should  be  asked  whether  it  is  deemed  indispensable 
in  all  cases,  where  infants  are  made  defendants  in  Chancery 
proceedings,  that  the  complainant  must  go  through  with  all 
the  formal  requirements  of  the  statute,  by  giving  notice  to 
the  infant  or  his  guardian,  the  length  of  time  required,  and 
by  taking  depositions,  to  be  read  and  filed  in  the  cause,  We 
answer  that  we  think  not.  A  pnoper  and  convenient  prac- 
tice is,  for  the  Court  to  refer  the  matter  which  requires  to 
be  proved  to  the  Master  in  Chancery,  that  he' may  take  the 
evidence  and  report  the  facts  to  the  Court  for  its  final  deter- 
mination. Or  perhaps  the  Court  in  its  discretion,  the  guar- 
dian ad  lUem  of  the  infant  being  present,  and  be»g  permit- 
ted to  cross-examine  the  witnesses,  might  hear  the  testimony 
in  open  Coftrt,  and  cause  the  same  to  be  reduced  to  writing, 
and  made  part  of  the  record.    The  inconvenience  of  this 
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practice,  however,  if  allowable,  ought^  in  the  judgment  of  the 
Court,  to  operate  against  its  adoption. 

As  to  the  subjects  which  may  properly  be  referred  to  a 
Master,  no  general  rule  can  be  laid  down.  It  is  stated  in 
1  Barb.  Ch.  Pr.  468,  and  sustained  by  numerous  authorities 
there  referred  to,  that  "there  is  no  question  of  law  or  equi- 
ty, or  disputed  fact  or  facts,  which  a  Master  may  not  have 
occasion  to  decide  upon,  or  respecting  which  he  may  not  be 
called  upon  to  report  his  opinion  to  tlie  Court." 

When  any  question  of  fact  has  been  so  referred,  the  Mas- 
ter's duty  is  to  appoint  a  day  for  tde  examination  of  witnesses 
before  him,  of  which  the  parties  should  receive  du€  notice« 
The  witnesses  may  be  examined  viva  voce^  or  upon  interro- 
gatories, and  the  evidence  is  taken  down  and  preserved  by 
the  Master,  so- that  the  same  may,  if  necessary,  be  used  by 
the  Court.  1  Barb.  Ch.  Pr.  602;  2  Smith's  do.  147.  The 
Master  is  not  required  to  report  the  evidence  nor  the  cir- 
cumstances to  the  Court,  and  leave  the  Court  to  draw  con- 
clusions; but  he  is  to  report  facts,  and  conclusions  of  his 
o.wn,  unless  under  special  circumstances  a  question  of  law  is 
involved,  upon  which  it  is  proper  that  the  opinion  of  the 
Court  should  be  obtained.  1  Barb.  Ch.  Pr.  644;  2  Smith's 
do.  161. 

After  'the  Master's  report  has  been  made^  out,  if  either 
party  is  dissatisfied  therewith,  it  is  usual  to  file  objections  to 
the  same  before  the  Master,  before  the  report  is  returned 
into  Court;  the  object  of  which,  is,  to  give  the  Master  an 
opportunity  to  consider  and  re-examine  the  same,  and  if  he 
deems  it  in  any  respect  erroneous  or  improper,  to  correct  it. 
If  the  objections  are  not  sustained,  and  the  Master  adheres 
to  his  report,' it  is  returned  into  Court,  when  the  party  ob- 
jecting may  file  exceptions,  upon  the  hearing  of  which  the 
whole  evidence  is  brought  forward,  and  passes  in  review  be- 
fore the  Court.  2  Smith's  Ch.  Pr.  166-7-8;  1  Barb.  do.  546. 
Thus  far  these  questions  have  been  discussed,  partly  for  the 
reason  that  we  considered  the  principles  not  inapplicable  to 
the  case  at  bar,  and  partly  because  it  is  apprehended  that 
in  cases  like  the  present,  a  laxity  in  practice  has  been  fre- 
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quently  indulged,  which  is  unwarranted  in  law,  and  highly 
dangerous  to  the  rights  of  infants,  of  whose  estates  and  in-» 
terests  the  Courts  of  Chancery  are  nominally,  and  shotild 
be  practically,  guardians. 

^  It  remains  only  to  apply  these  principles  to  the  facts  pre- 
sented in  this  record  to  determine  whether  this  decree  shall 
stand.  And  we  feel  no  hesitation  in  sayhig  that  the  decree 
is  unwarranted  by  any  evidence  before  us.  The  bill  con- 
tains ab  allegation  of  a  mistake  in  the  description  of  the 
mortgaged  property,  by  an  omission  of  the  words,  \*in  the 
town  of  Ottawa  and  county  of  La  Salle."  Without  the  cor- 
rection of  this  mistake,  the  description  was  unmeaning,  and- 
applied  as  well  to  any  other  lot,  as  to  that  which  has  passed 
to  the  defendants  in  error  under  this  decree.  The  Court 
had,  in  this  case,  no  power  to  correct  this  mistake  without 
evidence  of  its  existence,  and  of  the  original  intention  of 
the  parties  at  the  time  of  the  execution  of  the  mortgage* 
There  is  no  such  evidence  in  this  record. 

The  decree  of  the  Circuit  Court  is  .reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent 
:with  this  Opinion,  the  defendant  in  error  to  pay  the  costs 
in  this  Court. 

Decree  reversed. 


»  wr 
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Thomas  Plumleigh  v.  Thomas  M.  Whitk.  |  4u  149 

Agreed  Case  from  McHenry, 

The  par  ies  to  a  suit  pending  in  the  Circuit  Court  agreed  to  submit  their  caM 
upon  a  question  of  law,  to  the  Supreme  Court  for  adjudication.  There  wa» 
no  record  of  the  Circuit  Court  filed,  but  simply  the  agreement  of  counsel: 
£e2(2,  that  the  case  did  not  come  within  the  provisions  of  the  16th  and  17th 
'  sections  of  the  29th  chapter  of  the  Revised  Statutes,  no  decision  of  the  Cir* 
cuit  Court  being  certified  by  the  Clerk. 

The  Supreme  Court  has  appellate  jurisdiction  only,  except  in  certain  specified 
«&8es. 

Agreed  Case,  from  McHenry  county.  In  this  case,  the 
following  agreement  was  filed,  together  with  the  written  ar* 
guments  of  counsel,  to  wit: 
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"This  was.  au  action  of  debt  brought  by  plaintiff  against 
the  defendant  as  sheriff  of  McHenry  county.  The  declara- 
tion .was  in  debt  for  an  escape  on  ca.  sa.  The  defendant  filed 
a  general  demurrer.  The  question  raised  is,  whether  the 
action  of  debt  will  lie  in  this  State  for  a  voluntary  escape  on 
a  ca.  sa. 

"It  is  agreed  that  the  above  case  shall  be  submitted  on 
written  argument,  to  be  filed  on  or  before  the  first  of  Jaiiu^ 
Ikry  next. 

"Dec.  10,  1847.  Morris  &  Brown,  for  Deft 

I.  N.  Arnold,  forPlff." 
'    It  did  not  appear  from  any  of  the  papers  filed  in  this  case, 
that  there  had  been  a  decision  of  the  Circuit  Court  upon  the 
question  at  issue,  nor  was  there  any  certified  copy  of  the 
agreed  case. 

The  cause  was  submitted  on  the  merits  upon  the  written 
arguments' of  /.  JV*.  Arnold,  for  the  plaintiff,  and  of  B.  S. 
Morris  Sc  Ji  J.  Brown^  for  the  defendant.^ 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.*  The  Court  has  no  jurfsdiction  of  this  case. 
There  is  no  record  from  the  Court  below'.  There  is  an  agree- 
ment of  counsel  on  file,  referring  to  an  action  pending  in  the 
McHenry  Circuit  Court,  and  stipulating  that  a  certain  ques- 
.U()n  arising  therein  may  be  submitted  to  the  decision  of  this 
Court.  The  case  does  not  come  here  pursuant  to  the  provi- 
sions of  the  16th  and  17th  sections  of  the  ^9th  chapter  of  the 
Revised  Statutes.  The  agreed  case  and  th^  decision  of  the 
Circuit  Court  thereon  should  be  regularly  certified  into  this 
Court.  There  must  be  a  decision*  of  the  question  by  the 
Circuit  Court,  before  there  is  anything  to  be  reviewed  here. 
By  the  Constitution,  this  Court  has  appellate  jurisdiction 
only,  except  in  certain  specified  cases,  of  which  the  present 
is  not  one.     The  case  must  be  dismissed. 

Case  dismissed. 


*WxL80!r,  C.  J.  was  abtent. 
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.  William  F.  Grab  am  et  al.j  appellants,  v.  James  Day  et  al.f     ^^  ^^ 
\         ' '  appellees. 

•Appeal from  La  Salle, 

Hie  decision  in  regard  to  sales  of  land  on  execution  en  mattey  (Day  ▼.  Chahatn, 
1  Gilm.  435,)  affirmed. 

On  the  29th  of  April  1839,  several  tracts  of  land  and  town  lots  were  sold  by  » 

sheriff  on  execution  en  mcuse,  to  the  attorney  of  the  plaintiff  in  the  execution.  '  • 
In  December  following,  a  portion  of  the  same  were  a^ain  sold  by  other  judg« 
ment  creditors,  and  deeds  subsequently  given  by  the  sheriff,  they  not  being 
aware  oC  any  previous  judgment  or  sale  against  their  debtor  until  the  8um<- 
mer  of  184  ^,  when  the  attorney  in  the  former  execution  exhibited  his  deed. 
In  November  of  the  latter  year,  they  entered  their  motiot^  to  set  aside  the 
pridr  sale,  which  was  taken  under  advisement  by  the  Court  until  November^ 
1843,  when  it  was  overruled,  and  that  j  udgment  was  subsequently,  in  1844,  af» 
firmed  by  the  Supreme  Court.  Immediately  after  this  decision,  in  April  1845, 
a  bill  was  filed  fo  set  aside  the  sale,  and  the  defendants  set  up  the  lapse  of 
time  in  bar  of  the  relief  sought  by  the  complainants:  Held,  that  the  delay, 
being  satisfactorily  accounted  for,  was  no  bar  to  the  relief. 

Bill  in  Chancery,  in  the  La  ^alle  Circuit  Court,  filed  by 
the  appellees  against  the  appellants,  April  21,  1846,  to  set 
aside  a  sheriff's  sale  en  masse  of  divers  tracts  of  land  and 
town  lots.  The  sale  was  vacated  by  a  decree  at  the  Novem- 
ber term  1846,  the  Hon.  John  D.  Caton  presiding.^ 

The  facts,  as  alleged  in  the  bill,  the  substance  of  defend- 
ants' answ^ers,  and  of  the  decree  of  Ihe  Court  below  in  the 
case,  are  fully  stated  ii\  the  Opinion  of  the  Court. 

S.  T.  Logan^  for  the  appellants. 

«^.  T.  Bledsoe^  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.  In  April,  1845,  James  Day,  Lyman  Rhodes, 
Charles  Weed,  William  H.  Weed,  Charles  R.  Swords,  Will- 
iam  M.  Halstead  and  Edward  Corning  exhibited  their  bill  in 
Chancery,  in  the  La  Salle  Circuit  Court,  against  William  F. 
Graham,  John  V.  A.  Hoes,  Edwin  S.  Leland,  Henry  L. 
Brush,  and  fourteen  others. 
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,The  bill  alleges,  that  the  defendant  Graham  recovered  a 
judgment  against  the  complainant  Day,  and  the  other  defend- 
ants, except  Hoes,  on  the  22d  of  September  1847,  for  $246-29 
debt,  and  $22-76  costs,  and  that  an  execution  issued  there- 
on on  the  20th  of  October,  on  which  was  collected  $233*55; 
'  that  an  alias  execution  issued  on  the  6th  of  April,  1839,  on 
which  the  sheriff  made  return,  that  he  levied  the  same  on 
eight  tracts  of  land,  containing  seven  hundred  and  twenty 
acres,  and  four  town  lots;  and  that  on  the  29th  of  the  same 
month,  he  offered  the  lanfls  and  lots  for  sale  in  separate  par- 
cels^ and  there  being  no  bid  for  any  of  them,  he  sold  the 
whole  in  a  body  to  the  defendant  Hoes  for  $5062,  which 
satisfied  the  judgment;  that  on  the  30th  of  July  1840,  the 
sheriff  conveyed  the  land  and  lots  to  Hoes,  the  deed  reciting 
the  sale  of  the  property  en  masse^  which  deed  was  filed  for 
record  on  the  14th  of  April,  1842;  that  Hoes  was  the  attorney 
of  Graham  in  recovering  the  judgment;  that  the  title  to  the 
lands  and  lots  was  mostly  in  Day,  and  the  whole  was  worth 
$4000;  that  at  the  April  term  1838,  the  complainants, 
Rhodes  and  C.  &  W.  H.  Weed  recovered  a  judgment 
against  Day  for  $3355*21,  and  on  an  execution  issued  there- 
on, they  purchased  five  of  the  tracts  of  land  and  one  of  the 
town  lots  for  $2900,  on  the  20th  of  December  183ft,  and  have 
since  received  a  sheriff's  deed  therefor;  that  at  the  same 
term  the  complainants,  Swords,  Halstead  &  Corning  re- 
covered a  judgment  against  Day  for  $1123-44,  and  under  an 
execution  issued  thereon,  they  purchased  two  of  the  tracts  * 
of  land  for  $900,  on  the  20th  of  December,  1839,  which  have 
since  been  conveved  to  them  by  the  sheriff;  that  Day  has  no 
other  property  out  of  which  the  judgment  can  be  satisfied, 
and  that  he  was,  at  the  rendition  of  the  judgments,  and  has 
been  most  of  the  time  since,  a  lunatic,  and  incompetent  to 
transact  business;  that  the  other  complainants  reside  in  New 
York,  and  their  attorneys,  Butterfield  &  Collins,  have  had 
the  sole  management  of  their  interests;  that  their  attorneys, 
after  diligent  search,  could  find  no  record  of  any  judgment 
against  Day,  and  never  knew  anything  of  the  Graham  judg- 
ment until  the  summer  of  1842,  when  Hoes  showed  them 
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bis  dped  from  the  sheriff;  that  at  the  November  term  1842, 
their  attorneys  moved  the  Court  to  set  aside  the  sale  to 
Hoes,  |indthe  Court  took  the  motion  under  advisement 
until  the  November  term  1843,  when  it  overruled  the  same, 
and  this  decision  was  affirmed  by  the  Supreme  Court  at  the 
December  term  1844;  and  the  bill  dispenses  with  the  oaths 
of  the  defendants  to  their  answers,  and  prays  that  the  6ale 
and  conveyance  to  Hoes  may  be  set  aside. 

The  defendant,  E.  S.  Leland,  admits  the  recovery  of  the 
judgments  and  the  prpceedings  under  them,  as  alleged  in  the 
bill;  denies  that  the  lands  tind  lots  were  the  property  of  Day, 
and  worth  $4000;  denies  the  alleged  incapacity  and  insol- 
vency of  Day;^  alleges  that  on  the  6th  of  March,  1845,  he 
purchased  from  Hoes,  for  the  consideration  of  $500,  two  of 
the  tracts  of  land,  and  received  a  warranty  deed  therefor; 
that  this  purchase  was  made  in  good  faith,  and  without  notice 
of  the  irregularity  in  the  sale  to  Hoes,  and  that  Hoes  was 
then  in  the  possession  of  a  part  of  these  tracts^  and  had  made 
improvements  thereon;  insists  that  the  complainants  are 
barred  by  the  lapse  of  time  from  avoiding  the  sale,  and  de* 
nies  generally  the  other  allegations  of  the  bill. 

Hoes  admits  the- allegations  of  the  bill  respecting  the  re- 
covery of#he  judgments,  and  the  proceedings  had  under 
them,  and  that  he  was  the  attorney  of  Graham;  states  that 
Butterfield  &  Collins  consulted  him  concerning  the  lands 
in  the  summer  of  1842,  when  he  informed  them  of  his  pur- 
chase, and  showed  them  his  deed  from  the  sheriff;  admits  the 
motion  in  the  Circuit  Court  to  set  aside  the  sale,  gives  a  his- 
tory thereof,  and  copies  the  affidavits  introduced  by  him 
in  resisting  the  application;  denies  that  the  lands  and  lots 
^ere  worth  $4000,  and  that  the  title  was  mostly  in  Day; 
denies  that  Day  was  either  insane  or  insolvent;  sets  up  the 
sale  and  conveyance  to  Leland,  and  alleges  that  he  was  in 
the  possession  of  the  two  tracts  of  land  at  the  time  of  the 
salt,  and  had  made  improvements  thereon. 

Graham  admits  the' recovery  of  the  judgment  against  Day 
and  his  co-defendants,  and  the  proceedings  thereon,  and  de- 
nies the  other  allegations  of  the  bill.  The  defendants.  Brush, 
Green,  Pitzer,  Bergen,  Norris,  L.  Leland,  Hale  and  the  ad* 
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ministrators  of  Cloud,  admit  the  recovery  of  Graham's  judg- 
ment, arid  the  proceedings  under  it,  and  deny  generally  Ihe 
other  allegations  of  the  bill. 

Replications  were  file4  to  these  answers,  and  the  bill  was 
,  taken  pro  confesso  against  the  other  defendants.  The  cause 
was  heard  at  the  November  term  1846;  The  decree  recites 
that  proof  was  made  of  the  recovery  of  the  judgments,  and 
the  proceedings  under  them;  that  the  only  entry  made  in  the 
judgment  docket  of  the  rendition  of  the  Graham  judgment 
was  this:  ♦ 

"Sept.  22d,  1837. 

"Brush,  Henry  L.  et  al   \  William  F.  Graham.  $246-29 

19-62* 
3124 

22-75;'^ 
that  Hoes  was  the  attorney  of  record  of  Graham,  and  that 
he  made  the  conveyance  to  Leland  for  two  of  the  tracts  of 
land,  at  the  time  stated  in  the  answers,  and  for  the  expressed 
consideration  of  $500.  The  (Jourt  then  decrees  that  the 
sale  and  conveyance  to  Hoes  be  set  aside,  and  that  Hoes  and 
Leland  be  forever  enjoined  from  asserting  any  4itle  under 
the  sheViff's  deed;  that  the  complainants  pay  to  Hoe.s,  or  de- 
posit with  the  clerk,  to  his  use,  the  amount  bid  for  the  lands 
and  lots,  with  legal  interest,  and  that  upon  such  payment  or 
deposit,  the  Graham  jlidgment  shall  be  deemed  to  be  satis- 
fied; that  Hoes  pay  the  costs,  and  the  Master  in  Chancery 
ascertain  and  report  the  value  of  the  improvements  made  by 
Hoes,  and  the  rents  and  profits  received  by  him.  To  reverse 
this  decree.  Hoes  and  Leland  prosecute  an  appeal. 

This  case  is  not  a  new  one  in  this  Cotirt.  It  was  here  on 
a  writ  of  error  to  the  decision  of  the  Circuit  Court  denying 
the  motion  to  set  aside  the  sale  to  Hoes.  Day  v.  Graham^ 
1  Gilm.  436.  That  decision  was  affirmed  solely  on  the 
ground  that  the  application  should  have  been  addressed  to  a 
Court  of  Equity.  The  opinion  was  expressed  that  the  sale 
was  clearly  irregular,  and  ought  to  be  set  aside.  We  are 
entirely  satisfied  with  the  reasons  then  given  for  that  conclu* 
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sion^  and  shall  not  re-iterate  them  here.  The  prominent  facts 
of  the  case  remain  unchanged,  except  that  theN  defendant 
Leiand  has  become  the  purchaser,  of  a  part  of^the  land  in 
question.  So  far  as  the  other  parties*  are  concerned^  the  case 
is  not  essentially  different.  The  defendant  Hoes  has  shown 
no  additional  reason  why  he  should  be  allowed,  by  a  sweep- 
ing bid  of  a  nominal  sum,  to  obtain  the, title  to  a  large  quan- 
tity of  real  estate  to  the  exclusion  of  the  creditors  of  the 
owner,  who  have  bid  nearly  four  thousand  dollars  for  a  por- 
tion of  the  same  property.  For  all  of  the  purposes  of  this 
case,  it  sufficiently  appears  that  Day  was  the  owner  of  the 
land.  The  other  complainants  have  treated  it  as  his  prop- 
erty, by  purchasing  it  in  for^  a  large  amount,  in  part  satis- 
faction of  their  judgments  against  him.  None  of  the  defend- 
ants pretend  to  havd  any  interest  in  the  property,  except 
Hoes  and  Leiand,  and  they  claim  no  title  but  what  th^y 
acquired  by  virtue  of  the  sale  under  Graham's  judgment. 
It  may  seem  singular  that  they  should  set  up  the  imperfection 
of  Day's  title,  as  a  reason  why  their  purchase  should  be  per* 
mitted  to  stand.  This,  however,  has  been  the  drift  of  the 
defence  from  the  beginning  of  the  controversy.  The  bad 
reputation  of  Day's  titles,  resulting  from  his  careless  mode 
of  transacting  business,  and  the  imperfect  state  of  things  iif 

*  the  recorder's  office  is  relied  on  as  a  good  reason  why  the 
«ale  should  be  sustained.  As  this  Court  said  in  the  former 
case,  '^^all  this  may  have  justified  great  caution  on  the  part 

'  of  bidders,  but  will  not  justify  such  a  sale  to  enable  purcha- 
sers to  make  such  fishing  bids.  They  should  have  examined 
his  titles,  such  as  they  were,  and  made  their  bids  according 
to  their  opinion  of  his  title  to  each  tract."  Hoes  cannot 
complain  of  the  terms  on  which  the  sale  is  set  aside.  He 
receives  back  the  purchase  money  with  legal  interest,  and 
if  he  has  any  just  claim,  on  account  of  improvements  nmde 
on.  the  land,  he  can  yet  obtain  compensation.  The  other  de- 
fendants are  not  prejudiced  by  the  setting  aside  of  tlie  sale. 
Graham  has  already  received  full  payment  of  his  debt,  and 
the  payment 'i^equired  to  be  made  to  Hoes.will  relieve  the 
judgment  debtors  from  all  further  liability,  and  operate  as  a 

VOL.    IV.  50 
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full  satisfaction  of  the  judgment.  Leland  is  not  a  bona  fidt 
purchaser,  without  .notice  of  the  irregularity.  He  was  a 
party  to  the  judgment,  and  is  therefore  chargeable  with  full 
notice  of  the  proceedings  under  it.  Even  if  a  stranger  to  the 
•  judgment  in  the  first  instance,  he  could  not  now  deny  notice. 
The  irregularity  distinctly  appears  on  the  face  of  the  sheriff's 
deed,  and  as  he  claims  title  through  the  grantee  of  the  sheriff, 
he  is  bound  by  the  recitals  in  the  deed. 

The  most  plausible  ground  of  defence  is,  that  the  com- 
plainants are  barred  by  the  lapse  of  time  from  obtaining  the 
Telief  sought,  more  than  five  years  intervening  between  the 
sale  to  Hoes  and  the  filing  of  this  bill  to  vacate  it.  If  this 
long  delay  was  not  satisfactorily  accounted  for,  the  objection 
would  probably  be  a  fatal  one.  Such  a  sale  is  not  absolutely 
void,  but  may  be  avoided  by  the  injured  party.  He  is  at  lib- 
erty to  treat  the  sale  as  valid  or  invalid,  but  he  ought  to 
make  his  election  witliin  a  reasonable  time  after  he  is  in- 
formed of  the  irregularity.  If  he  does  not  manifest  his 
intention  to  take  advantage  of  the  irregular  sale  by  the  com- 
mencement of  proceedings  within  a  reasonable  time,  to 
vacate  it,  he  will  be  deemed  to  have  renounced  his  right  to 
do  so.  But  the  circumstances  of  this  case,  when  properly 
understood,  do  not  show  any  want  of  diligence  on  the  part 
of  the  complainants,  who  are  the  judgment  creditors  of  Day, 
in  the  assertion  of  their  rights.  These  creditors  allege  that 
they  had  no  actual  knowledge  of  Ihe  existence  of  the  Gra- 
ham Judgment  until  the  summer  of  1842,  long  after  they  had 
bid  in  the  property,  and  there  is  nothing  in  the  case  incon- 
sistent with  the  truth  of  this  allegation.  Hoes  makes  the 
affidavits,  introduced  by  hini  on  the  hearing  of  tlie  motion,  a 
part  of  his  answer;  and  among  them  is  his  own  affidavit,  in 
which  he  swore  that  the  complainants'  attorneys  applied  to 
him  in  the  summer  of  1842,  to  commence  actions  of  ejectment 
for  the  recovery  of  the  lands  purchased,  for  their  clients, 
under  the  judgments,  and  he  then  apprised  them  that  he  had 
a  conflicting  claim  to  the  lands,  and  produced,  his  deed  from 
the  sheriff.  The  inference  is  very  stronp^,  that  up  to  that 
time  they  were  not  aware  of  the  sale  to  Hoes.     The  entry 
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in  the  judgment  docket  furnished  no  evidence  of  a  judgment 
against  Day.  The  judgment  docket  is  intended  by  the  stat- 
ute to  afford  complete  information  of  the  existence  and  ex- 
tent of  a  judgment,  but  the  entry  in  the  case  of  the  Graham 
judgment  was  so  defective  as  not  to  furnish  the  least  notice 
to  the  creditors  of  Day;  and  this  defective  entry,  although 
it  did  not  affect  the  lien  of  the  judgment,  must  not  be  re- 
garded as  furnishing  the  complainants  with  any  actual  notice 
of  the  judgment,  or  of  any  of  the  proceedings  under  it. 
The  complainants  made  thei^  motion  to  set  aside  the  sale 
during  the  fall  of  1842,  and  have  been  zealously  engaged 
ever  since  in  endeavoring  to  accomplish  that  object.  They 
filed  this  bill  immediately  after  the  final  decision  against 
them  on  the  first  application.  In  the  opinion  of  the  Court, 
they  have  not  been  guilty  of  any  laches  in  the  prosecution  of 
their  rights. 

The  decree  of  the  Circuit  Court  is  affirmed,  the  costs  in 
this  Court  to  be  paid  by  the  appellants,  Hoes  and  Leland. 

Decree  affirmed. 


Frederic  Pearl,  appellant,  v.  Hiram   B.  Wellman  e/ a/, 

appellees. 

Appeal  from  Tazeioell. 

A  petition  for  a  re- hearing  will>e  allowed  at  a  term  subsequent  to  that  at  which 
the  case  was  decided/ on  reasonable  notice  being  giTen  to  the  adverse  party, 
if  the  petitioner  show  to  the  Court  that  circumstances  prevented  him  from 
making  the  application  at  the  time  required  by  the  rule  of  Court. 

This  cause  was  argued  and  decided  at  the  December 
term  1846,  of  this  Court,  (3  Gilm.  311,)  when  the  judgment 
of  the  Circuit  Court  of  Tazewell  county  was  reversed. 

At  the  present  term,  J.  T.  Stuart^  for  the  appellees,  ap- 

.  plied  for  a  re-hearing  of  the  case,  upon  the  facts  set  forth,in 

the  statements  of  the  counsel,  and  in  several  affidavits  filed 
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therewith,  due  notice  of  the  intended  application  having 
been  given  to  the  adverse  party.  It  was  agreed  by  counsel 
that  their  statements  should  be  read  in  evidence  on  the  mo- 
tion, and  that  the  usual  oaths,  and  the  formal  petition  usu- 
ally required  be  waived. 

The  following  are  the  statements  and  a  portion  of  the  affi- 
davits referred  to: 

Statement  of  Edward  Jones,  Esq. 

State  op  Ilinois,  ss.  In  the  Supreme  Court. 

Frederick  Pearl, 

V.  Appeal  from  TazewelL 

Hiram  *  B.   Wellman    and 
Marshall  D.  Wellman,  part- 
ners  trading    under   name, 
style  and  firm  of  Wellmans. 

Edward  Jones,  being  first  duly  sworn  according  to  law, 
deposes  and  saith,  that  he  really  believes  that  the  petition 
foregoing,  filed  by.  Wellmans  the  appellees  for  a  re-hearing 
in  this  cause,  is  true  in  all  its  parts.  This  affiant  swears 
jthat,  as  the  attorney  of  thej^said  Wellmans,  he  did  bring  suit 
on  a  record  against  Pearl,  the  appellant  as  in  said  petition 
mentioned.  That  the  appellant.  Pearl,  did  appear  by  H.  O. 
Merriman  Esq.  his  attorney,  and  defend  said  suit;  that  said 
H.  O.  Merriman  Esq.  filed  to  said  action  three  pleas  in  bar; 
that  to  the  third  of  said  pleas,  this  affiant  for  appellees  was 
about  to  write  out  and  file  a  general  demurrer,  and  make  up 
issues  of  fact  upon  the  first  two  pleas;  that  at  the  suggestion 
of  the  said  H.  O.  Merriman  Esq.  and  at  the  desire  of  the 
Hon.  Samuel  H.  Trieat,  Judge,  &c.  presiding  in  said  cause, 
this  affiant  consented  to  have  said  issues  of  fact  and  said 
issues  of  law  decided,  as  if  the  pleadings  in  the  cause  had 
been  regularly  written  out,  and  though  he  objected  in  the 
first  instance,  he  consented  thereto.  This  affiant  further 
swears  that  immediately  after  said  issues  of  law  anti  fact 
were  found  for  the  said  appellees,  this  affiant,  to  prevent 
misunderstanding,  the  said  appellant  by  his  said  attorney 
having  stated  that  he  would  present  a  bill  of  exceptions,  and 
pray  an  appeal  to  this  Court,  wrote  put  said  general  demur- 
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rer,  replied  to  the  first  plea,  and  filed  a  replication  to  the 
second  plea  denying  payment,  and  to 'said  replication  added 
the  similiter.  This  affiant  further  swears,  that  before  the 
transcript  of  the  record  and  proceedings  in  the  Tazewell 
Circuit  Court  filed  in  this  Court  at  its  last  term  was  made 
out,  that  this  affiant  had  left  the  United  States,  and  did  not 
return  thereto  until  after  the  adjournment  of  said  term,  and 
that  he^  knows  of  no  other  person,  save  the  said  O.  H.  Mer- 
riman  Esq.  and  himself,  personally  cognizant  of  the  proceed- 
ings had  in  said  cause  in  said  Circuit  Court  unless  his 
Honor  Judge  Treat  has  some  recollection  thereof.  This 
affiant  swears,  that  all  the  pleadings  in  said  cause  after  the 
declaration  -are  upon  the  same  sheet  of  paper  and  in  the 
following  order:  First,  plea  of  nul  tietrecoirdy  then  replica- 
tion in  short  to  that  plea;  'then  second  plea,  then  third  plea, 
closely  following,  leaving  no  room  between  second  and  third 
pleas  for  replication  to  second  plea;  then  g,eneral  demurrer 
to  third  plea  which  coniduded  at  the  bottom  of  the  page,  and 
was  signed  by  this  affiant  as  attorney  for  the  said  appellees, 
and  the  replication  to  the  second  plea,  with  the  similiter  on 
the  reverse  side  of  said  page,  which  accounts,  in  the  opinion 
of  this  affiant,  for  the  omission  of  the  said  replication  in  the 
transcript  made  out  by  the  clerk  of  said  Court,  the  demur- 
rer concluding  as  aforesaid  at  the  bottom  of  the  page  being 
an  answer  to  the  third  and  last  plea. 

This  affiant  further  swears,  that  the  first  information  that 
this  affiant  received  of  the  reversal  of  said  judgment  in  this 
Court,  was^in  the  latter  part  of  June  last,  and  that  he* was 
informed  of  the  same  at  the  said  time,  by  the  said  H.  O. 
Merriman  Esq.  while  returning  in  the  stage  coach  from 
Springfield  to  Tazewell  county. '  This  affiant  asked  the  said 
Merriman  upon  what  ground  said  judgment  had  been  re- 
versed, and  upon  being  informed  by  said  Merriman  thereof, 
this  affiant,  forgetting  at  the  time  that  through  an  abun- 
dance of  caution  he  had  written  out  said  demurrer,  replica- 
tions and  similiter,  reminded  said  Merriman  of  said  agree- 
ment, to  which  the  said  Merriman  replied,  after  some 
moments'  reflection,  that  he  had  entirely  forgotten  the  agree- 
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menty  at  the  time  of  the  hearing  in  the  Supreme  Court,  but 
now  that*  he  was  reminded  of  it,  he  believed  he  did  remem- 
ber something  about  it,  and  that  he  believed  that  the  Hon. 
Judge  Treat  did  also,  from  the  very  great  repugnance  the 
Judge  manifested  toward  the  reversal  of  said  judgment. 
This  affiant,  however,  feels  it  to  be  his  duty  in  justice  to  Mr. 
Merriman  to  state,  that  he  does  not  believe  that  the  agree- 
ment between  this  aSiant  and  the  said  Merriman  occurred  to 
the  mind  of  the  said  Merriman  while  prosecuting  said  appeal, 
though  the  said  Merriman  has  stated  to  this  affiant,  that  he 
had  not  thought  of  looking  into  the  manner  in  which  said 
issues  were  made  up,  until  the  omission  of  the  replication 
to  the  second  plea  in  the  transcript,  after  the  same  was  filed 
in  this  Court,  was  pointed  out  to  him  by  Ebenezer  Peck 
Esq.  This  affiant  furtlier  swears,  that  he  never  saw  any  of 
the  original  papers  in  this  cause  after  his  return  to  the 
Unitled  States,  until  during  the  sitting  of  the  September 
term  1847,  of  the  Circuit  Court  for  Tazewell  county,  Illinois, 
when,  seeing  the  demurrer  to  the  third  plea  written  out,  it 
first  called  to  his  recollection  the  fact  of  his  having  made 
up  said  issues.  He  further  swears,  that  the  replication  to 
the  first  pUa,  and  the  demurrer  to  the  third  plea,  and  which 
were  embodied  in  the  transcript  filed  in  this  cause  at  the 
last  term,  were  reduced  to  writing  by  this  affiant  at  the  same 
time  at  which  replication  was  written  out,  which  answered 
the  second  plea  and  omitted  from  said  transcript. 

This  affiant  farther  swears,  that  early  in  September  last, 
he  called  upon  Lawson  Holland,  the  security  in  the  appeal 
bond  in  this  case,  and  informed  him  that  application  would 
be  made  for  a  new  hearing  in  this  cause,  and  that  said  Hol- 
land then  informed  this  affiant,  that  he  held  couflter  security 
to  indemnify  him  from  liability  upon  said  bond,  and  would 
hold  the  same  until  the  cause  was  decided. 

And  the  said  Jones^  in  relation  to  the  matter  contained  in 
the  counter  statement  of  H.  O.  Merriman,  Esq.,  states,  that 
according  to  his  recollection  upon  the  trial  of  this  cause  in 
the  Circuit  Court,  that  nothing  was  said  relative  to  waiving 
any  objection  to  the  third  plea,  which  could  be  reached  upon 
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general  demurrer,  although  it  it  is  true  that  the  demurrer 
was  not  argued  at  length,  and  that  the  only  objection  to  the- 
sufficiency  of  the  plea  urged  to  the  Court  in  support  of  the 
demurrer,  was  the  distinction  between  a  levy  on  mesne,  and 
a  levy  on  final  process.  Mr>  Merriman,  at  the  time,  asked 
me  directly,  if  the  demurrer  was  general  or  special,  to  which 
I  replied,  general;  and  the  said  Jones  further  states,  that  at 
the  last  September  term  of  the  Circuit  Court  of  Tazewell 
county,  this  cause  was  on  the  docket  of  said  Court,  but  was 
there  placed  by  the  c^rk,  without  any  order  of  the  Court  to 
that  effect,  and  that  the  said  H.  O.  Merriman  objected  to  its 
being  upon  the  docket  for  thdt  cause;  and  that  the  said  Jones, 
tne  only  counsel  for  appellees  attending  at  said  term,  ex- 
pressly refused  to  recognize  said  cause  as  a  cause  pending 
in  said  Court.  No  action,  I  believe,  wa^  taken  by  the  Court 
in  the  matter. 

Relative  to  the  counter  security  held  by  Holland,  the  se- 
curity in  the  appeal  bond,  I  can  only  say,  that  in  a  conver- 
sation f  bad  with  him  within  a  fortnight,  I  received  the  idea 
that  he  was  still  very  nearly,  if  not  quite,  secured.  ^ 

(signed)  Edward  Jones. 

The  said  Jones  further  states,  that  unless  the  judgment  of 
the  Circuit  Court  in  this  cause  shall  be  affirmed,  in  hid  opin- 
ion it  will  be  very  difficult,  if  not  impossible,  to  collect  the 
said  demand  from  the  said  Pearl. 

(signed)  Edward  Jones. 

Statement  of  H.  O.  Merriman,  Esq. 

It  is  my  understanding,  that  the  counsel  for  ajfpellees  was 
to  make  the  issues  after  the  trial  of  the  cause  in  the  Court 
below,  though  my  recollection  of  the  facts  is  very  indistinct. 
It  was  also  my  distinct  understanding,  that  all  objection  to 
the  form  of  the  third  plea  was  waived,  and  certainly  not  insist- 
ed upon. 

I  further  state,  that  upon  the  decision  of  this  Court,  at  the 
December  term  1846,  to  wit:^  in  June  last,  Thomas  J.  Lit- 
tle caused  a  transcript  of  the  judgment  of  this  Court  to  be 
filed  in  June  last,  in  the  office  of  the  clerk  of  the  Court 
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below,  and  the  clerk  pf  said  Court  docketed  the  cause,  (with- 
'out  any  special'  order  of  Court,)  and  the  cause  is  still  de- 
pending in  that  Court,  neither  party  at  the  September  term 
of  said  Court  taking  any  action  in  the  case;  That  the  claim 
on  which  said  suit  was  instituted,  was,  as  I  am  inform- 
ed by  said  Jones,  confided  to  said  Little  as  an  attorney,  and 
by  said  LKtle  to  said  Jones. 

That  the  security  upon  the  appeal  bond,  as  I  am  informed 
and  believe,  took  notes  to  himself  as  counter  security  against 
his  liability  on  said  bond,  given  by  divers  individuals,  in  small 
amouQts  to  said  Holland,  for  no  other  consideration  than  to 
save  the  liability  of  said  Holland  in  that  respect,  some  of 
whom  are  dead  and  others  have  left  the  country  since  last 
winter;  thereby,to  some  extent,  (how  far  I  am  not  advised,) 
lessening  the  said  security. 

I  further  state,  that  in  procuring  the  re^cord  originally  filed 
in  this  cause,  I  requested  the  clerk  of  the  Court  to  make  a 
copy  of  the  record  and  send  to  Springfield,  which  he  did, 
and  until  ^after  the  said  term  was  commenced,  I  did  not  see 
or  know  the  contents  of  said  record,  nor,  as  I  believe,  did 
said  Pearl,  and  I  never  heard  of  said  replication  to  the  sec- 
ond plea  being  filed,  until  September  last,  nor  did  I  know  of 
the  demurrer  to  third  plea  being  filed,  until  I  saw  it  in 
the  record,  and  a  thought  of  what  passed  at  the  trial  did  not 
enter  my  mind,  until  my  attention  was  called  to  it  by  said 
Jones,  and  now,  it  is  most*  remarkably  indistinct,  and  can 
state  only  my  impressions. 

(signed)  H.  O.  Merriman. 

Affidavit  of  J.  A.  Jones,  clerk,  &c. 
State  of  Illinois,   ^      .  This  day  personally  appeared 


Tazewell  County.  \  '  before  the  undersigned,  Probate 
Justice  of  the  Peace  in  and  for  said  county,  John  A. 
Jones,  who,  having  been  first  duly  sworn,  according  to  law, 
deposes  and  says,  that  as  Clerk  of  the  Circuit  Court  of  said 
jcjounty,  he  was  directed  by  the  counsel  of  each  of  the  par- 
ties to  a  certain  cause  removed  by  appeal  from  said  Court, 
and  wherein  Hiram  B.  Wellman  and  Marshall  D.  Wellman, 
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are  plaiatiffs,  and  Frederick  Pearl  defendant,  to  furnish  a  copa- 
plete  record  thereof,  excfept  of  the  bond  for  costs  which  the 
defendant's  attorney,  according  to  the  best  of  the  recollection 
of  the  said  deponent,  desired  to  b^  omitted  in  his  transcript. 
That  with  said  exception,  he  madef  the  second  transcript 
from  the  first,  copying  all  the  record  he  then  saw  on  file  in 
his  office.  That  if  the  replication  to  the  second  plea  was 
omitted,  it  was  entirely  without  the  direction  of  the  said  de- 
fendant, or  his  attorney.  Said  deponent  further  says,  that 
he  never  again  examined  the  papers  of  said  cause,  until  the 
first  or  second  day  of  the  late  September  term  of  this  Court, 
when  the  plaintiffs'  attorney  exhibited  to  said  deponent  in 
Court,  said  replication  written  upon  the  defendant's  pleas, 
filed  in  ssiid  cause,  and  so  folded  under  as  to  have  escaped 
his  notice  when  copying  the  record.  And  farther  this  de- 
ponent saith  not. 

(signed)  J.  A.  Jones. 

Sworn  to  and  subscribed  before  me,  this  20th  December, 
A.  D.  1847.  ' 

(signed)  Palmer  Holmes,  P.  J.  P. 

State  of  Illinois,    )  I,  William  B.  Parker,  being  duly 

Tazewell  County.  ^  *  sworn  according  to  law,  deposeth 
and  say,  that  from  a  personal  examination,  the  facts  set  forth 
in  the  foregoing  affidavit,  are  substantially  true. 

(signed)  *  William  B.  Parker. 

Subscribed  and  sworn  to  before  me,  this  20th  day  of  De- 
cember, A.  D.  1847. 

(signed)  Palmer  Holmes,  P.  J.  P. 

Affidavit  of  N.  Bushnell  Esq. 
In  the  argument  of  this  case,  it  was  my  understanding 
that  Mr.  Merriman  waived  all  the  errors  assigned,  except 
that  relating  to  the  demurrer  to  the  third  plea.  We  had  sev- 
eral conversations  in  which  this  natter  was  mentioned,  and 
as  I  wished  to  prepare  a  written  argument,  and  return  home, 
leaving  the  case  to  be  argued  by  Mr.  Merriman  orally,  I  de- 
sired Mr.  Merriman  to  inform  me  of  the  points,  on  which  he 
relied,  that  I  might  shape  the  argument  to  meet  his  view; 

VOL.  IV.  61 
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and  in  answer  to  the  ihquiry,  I  clearly  understood  him  to 
say,  that  the  point  above  mei^tioned,  was  the  only  one  to  be  ar- 
gued. I  therelipon  prepared  an  argument  on  that  point,  the 
same  reported  in  3  Gilm.,  and  handed  it  to  Mr.  Merriman 
to  read.  .He  retqrxied  it  to  me  the  next  day,  and  I  then  un- 
derstood from  him,  that  it  discusised  all  of  the  case  to  be  sub- 
mitted. I  then  advised  him  I  should  leave  it  with  Mr.  Gil- 
man,  of  whom  he  could  obtain  it  whenever  he  desired,  which 
I  did,  9tid  left  for  Quincy.  From  what  passed  between  Mr. 
M^rrimap  and  myself,  so  completely  was  my  attention  drawn 
to  the  question  arising  on  the  third  plea,  that  I  took  no  notice 
of  the  point  on  which  the  case  was  reversed,  nor  have  I  any 
recollection  of  having  been  aware  that  any  such  point  was 
presented  by  the  ^^ecord,  until  I  read  the  opinion  after  the  ad- 
journment of  the  Court.  Had  I  been  aware  of  it,, unless  it 
had  been  waived,  I  should  certainly  have  applied  for  a  cerii- 
orari  to  perfect  the  record;  and  I  think  I  should  have  dis- 
covered it,  unless  my  attention  had  been  diverted  from  a 
careful  examination  of  the  record  by  the  facts  already  de- 
•  tailed. 

(signed)  N.  Bushnell. 

Subscribed  and  sworn  to  before  me  this  fifth  day  of  Janu- 
ary 1848. 

(signed)  Noah  Divelbiss,  Dep.  Clerk,  S.  Ct. 

H.  O.  Merriman^  for  the  appellants,  filed  the  following 
written  argument  against  the  motion  for  a  re-hearing: 

This  Court  has  decided  repeatedly,  that  a  petition  for  a 
re-hearing  must  be  made  at  the  term  in  which  the  Opinion  is 
delivered.     People  v.  Pearson^  3  Scam.  406. 

Here  the  application  is  not  only  for  re-hearing,  but  also  to 
annul  the  record.  This,  I  humbly  conceive,  should  have  been 
done  under  the  rules  of  Court  before  joinder  in  error.  It 
seems  that  two*  copies  of  the  record  were  made  out  for  ap- 
pellees and  one  for  appellant,  and  no  efforts  made  by  appellees 
before  trial  to  remedy  the  defect.  It  would  be  an  extraor- 
dinary thing  now  to  allow  such  an  application. 

A  supposed  agreement  at  the  trial  below  is  relied  upon  as 
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a  ground  for  this  application.  I  certainly  did  not  understand 
ifrom  anything  said  at  the  time,  that  liberty  was  given  to  ap- 
pellees' counsel  to  mak«  up  the  pleadings  after  the  term; 
and  it  is  evident  the  adversary's  counsel  did  not  so  under- 
stand it,  or  at  least  did  not  rely  upon  such  understanding; 
because,  as  appears  by  statenient  of  E.  Jones,  Esq.  the  de- 
murrer to  the  third  plea  and  replication  to  plea  of  nuel  tiel 
record^  were  not  written  out  then,  but  were  written  out  af- 
terwards, and  thus  he  must  have  understood  at  the  tiifle,  that 
it  was  his  duty  to -make  the  issues  then.  And  no  lawyer 
would  rely  upon  such  an  agreement  not  reduced  to  writing, 
nor  put  upon  the  records,  and  take  a  judgment  liable  at  any 
time  to  be  reversed.  I  would  willingly  correct  the  matter 
by  agreement  now,  if  I  could  convince  myself  that  any  agree- 
ment was  made  by  me  which  had  caused  the  result.  But  I 
did  not  consider  what  was  then  done  as  entitled  to  the  dig- 
nity of  an  agreement. 

But  the  point  particularly  relied  upon  now  is,  that  the  clerk 
below,  through  inadvertence,  omitted  the  replication  to 
second  plea.  This  was  not  done  by  any  direction  of  the  ap- 
pellant or  his  attorney,  as  the  clerk  swears.  He  also  gives 
the  present  appearance  and  location,  if  I  may  so  term  it,  of 
that  replication  upon  the  record.  From  the  record  now  pro- 
duced it  does  not  appear  wh^n  this  replication  was  filed,  and 
from  the  clerk's  statement  it  does  appear  that  the  replication 
was  never  seen  by  him  until  the  September  term  1847,  of  the 
Tazewell  Circuit  Court,  when  it  was  shown  to  him  by  the. 
appellees'  attorney.  The  cause  then  being  on  the  docket 
in  that  Court,  I  thenitook  issue  upon  that  plea.  Now,  if  this 
application  is  allowed  there  is  no  case  where  there  is  an  in- 
formality in  the  pleadings  it  may  ^afterwards  be  written  upon 
another  piece  of  writing,  without  anything  showing  when 
made,  and  this  Court  afterwards  called  upon  to  reverse  a 
previous  decision  upon  an  amended  record.  To  prevent 
-frauds,  the  defect  should  be  obviated  before  joinder  in  error, 
at  least  before  trial,  and  at  all  events  at  the  term  in  which 
the  decision  is  made. 

My  third  plea  is  decided  here  upon  points  amendable  and 
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not  decided  by  or  called  to  the  attention  of  the  Court  below; 
and,  although  the  learned  Judge  of  this  Court,  who  delivered 
the  Opinion,  intimates  that  the  matters  attempted  to  be  set 
up  in  the  third  plea  are  untrue,  yet,  without  attempting  to 
contradict  that  intimation,  I  would  respectfully  suggest  that 
my  sources  of  information  on  that  subject  are  superior  to  his, 
and  that  in  my  opinion,  from  the  information  in  my  possession, 
theplea'is  true;  and  this  may  account  for  a  desire  on  the  part 
of  the  appellees'  counsel  to  have  the. cause  determined  upoa 
technical  objections  to  that  plea,  and  not  upon  its  merits, 
when,  if  any  understanding  existed  between  the  counsel,  it 
related  as  much  to  a  waiver  of  all  technical  or  formal  objec- 
tions to  the  third  plea  as  to  any  thing  else.  But  for  reasons 
above  stated,  I  cannot  suppose  that  any  agreement  is  the 
cause  of  the  results  of  the-cause  here. 

Another  object  of  the  appellees  I  suppose  to  be,  to  avoid 
the  costs  of  this  Court.  Whatever  may  be  the  result  of  their 
application,  that  object  cannot  be  obtained-  This  would  be 
another  incentive  to  fraud  in  altering  the  position  of  the  plead* 
ings.  In  this  case,  however,  I  wish  to  be  distinctly  under- 
stood  as  not  imputing  anything  of  the  kind  to  Mr.  Jones,  and 
whet  I  have  said  upon  that  subject  is  only  as  to  the  results 
that  might,  and  prpbably  would  follow  from  such  a  precedent 
as  is  sought  to  be  established  in  this  case. 

An  avowed  ol)ject  on  the  part  of  the  appellees  is  to  hold 
the  security  on  the  appeal  bond.  Securities  are  favored  in 
law,  and  only  charged  by  strict  law,  as  this  Court  has  re- 
peatedly decided;  j^nd  the  situation  of  the  security  is  changed 
from  what  It  was  a  year  since,  his  counter  security  lessened, 
as  appears  by  Mr.  Jones'  statement.  And  I  apprehend  that 
this  Court  will  not  interfere  for  the  purpose  of  charging  a 
security,  and  will  even  if  the  application  is  granted  it  would 
be  upon  payment  of  costs  and  a  release  of  the  security. 

Mr.  Jones  says  in  his  statement,  that  if  this  application  is 
refused  it  will  be  doubtful  whether  the  debt  can  be  collected, 
&c.  In  this  I  concur  with  him  fully,  but  probably  for  differ- 
ent reasons.  I  think  it  doubtful  whether  the  appellees  will 
ever  get  another  judgment,  and  if  I  am  correctly  advised,  such 
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will  be  the  result.  But  my  opposition  to  their  application  I 
place  upon  higher  ground  than  considerations  in  relation  to 
costs  ov  security;  the  danger  that  will  probably  ensue  from 
such  a  precedent,  founded  upon  such  a  state  of  facts  as  is 
disclosed  in  their  application. 

The  Opinion  of  the  Court  was  delivered  by 

Thomas,  J.  lliis  case  was  disposed  of  at  the  last  term  of 
this  Court,  (3  Gilm.  311,)  and  again  comes  before  us  on  a^ 
re-hearing,  granted  at  the  present  term  on  the  appellee's  pe- 
tition. 

The  error  for  which  the  judgment  of  the  Circuit  Court  ws^ 
reversed,  was  found  in  its  proceeding  to  try  the  issues  formed 
on  several  of  defendant's  pleas,  and  rendering  judgment  there- 
on against  him,  when  his  plea  of  payment  remained  wholly 
unanswered. 

An  amended  record  has  been  iBled  by  leave  *of  the  Court, 
from  the  inspection  of  which  it  appears  that  a  replication  to 
the  defendant's  said  plea  of  payment  was  in  fact  filed  before 
the  trial  of  the  cause  in  the  Circuit  Court,  but  inadvertently 
omitted  from  the  transcript  of  the  record  prepared  and  sent 
up  by  the  clerk,  on  which  the  Court  acted. 

That  ground  of  error  being  thus  removed,  and  the  Court 
having  held  that  the  opinions  and  proceedings  of  the  Circuit 
Court  were  in  no  other  respect  erroneous,  its  judgment  is 
affirmed  with  costs. 

Judgment  affirmed. 
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I  da  441  Dani£L  O.  Dickimson,  appellant,  p.  Eli  Whitney,  appellee. 

•Appeal  from  Lake. 

If  a  person  sell  the  property  of  another  and  receive  the  price  in  ^money,  an  ac- 
tion  for  money  had  and  received  will  lie  to  recover  it  Eien  where  the  sale 
is  made  without  any  authority  from  the  owner,  he  may  waive  the  tort  and 
sue  in  tuiumpiit  for  the  price  actually  received. 

Assumpsit,  in  the  Lake  Circuit  Court,  brought  by  the  ap- 
pellee against  the  appellant,  and  heard  before  the  Hon.  Jesse 
Bt.  Thomas  and  a  jury  at  the  September  term  1847.  Verdict 
and  judgment  for  the  platntifT  below  for  $713-30. 

The  evidence  given  on  the  trial,  and  the  instructions  asked 
by  oounsel  are  embodied  in  the  Opinion  of  the  Court. 

6.  Ooodrzchf  for  the  appellant. 

•tf.  T.  SledsoEf  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 
^  Treat,  J.*    This  was  an  action  of  assitmpsity  commenced 

in  the  Lake  Circuit  Court  by  Eli  Whitney,  the  appellee^ 
against  Daniel  O.  Dickinson,  the  appellant^  The  declara- 
tion contained  two  special  counts,  and  a  common  count  for 
money  had  and  received.    Plea,  non-assumpsit^  and  trial  by 

a  jury- 

The  appellee  read  in  evidence  this  jeceipt,  ^^Received  in 
store,  Little  Fort,  Nov.  6,  1846,  7262  bushels  of  Wheat, 
subject  to  the  order  of  Eli  Whitney,  on  return  of  this 
receipt  and  payment  of  charges  and  advance.  D.  O.  Dick- 
inson." It  was  proved  by  a  witness,  that  Dickinson  reques- 
ted him  on  the  10th  of  June,  1847,  to  tell  Whitney  that  he 
had  sold  or  contracted  to  sell,  his  wheat  to  net  him  one  dol- 
lar per  bushel,  and  that  the  money  would  be  ready  for  him 
on  'the  next  Tuesday  or  Wednesday,  of  which  witness  in- 

*WxLSOK,  C.  J.  did  not  sit  in  this  case. 
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formed  Whitney.  Dickinson  said  to  witness,  that  Whitney 
had  authorized  him  to  sell  the  wheat  when  it  would  net  him  a 
dollar.  A  second  witness  swore,  that  Dickinson  told  him  he 
had  purchased  Whitney's  wheat.  A  third  witness  testified, 
that  Dickinson  told  him  previous  to  the  IDth  of  June,  1847, 
and  while  wheat  was  rising,  that  he  had  bought  Whitney's 
wheat.  Another  witness  stated,  that  Dickinson  informed 
him  between  the  10th  and  15th  of  June,  1847,  that  he  had 
sold  all  his  wheat.  Witness  offered  Whitney  one  dollar  and 
^  four  cents  for  his  wheat,  but  he  said  that  Dickinson  had  the 
preference;  wheat  was  worth  one  dollar  on  the  10th  of  June. 
Another  witness  said,  that  wheat  was  worth  one  dollar  and 
six  cents  on  the  6th  of  June. 

A  witness  introduced  by  the  appellant,  testified  to^a  con- 
versation between  the  parties  on  the  last  of  June,  in  which  . 
witness  said  he  had  come  to  see  if  the  wheat  was  gone  and 
receive  his  pay  for  it,  and  Dickinson  replied  that  he  had  con- 
tracted the  wheat  to  the  captain  of  the  steaihboat  Empire  to 
net  him  one  dollar.  .-Whitney  said  it  was  a  good  sale  and 
asked  whether  the  sale  would  be  good  if  wheat  should  fall, 
and  Dickinson  answered  that  the  captain  had  promised  to 
take  it  the  next  trip,  and  would  no  doubt  do  so  if  the  price  * 
continued  the  same.  This  witness, heard  another  conversa- 
tion on  the  last  of  July^  in  which  Whitney  asked  what  was 
to  be  done  as  the  captain  did  not  take  the  wheat,  and  Dick- 
inson said  he  would  deliver  him  as  good  wheat  on  his  receipt, 
or  pay  him  the  market  price,  and  Whitney  remarked  that  he 
would  see  about  it.  A  second  witness  for  the  appellant  sta- 
ted, that  he  had  been  in  the  employment  of  Dickinson  and 
had  charge  of  his  warehouse;  that  the  captain  of  the  Empire 
called  on  the  23d  of  June,  but  took  no  wheat;  he  promised 
to  stop  the  next  trip  but  did  not;  there  Were  thirty  five  thou- 
sand bushels  of  wheat  in  the  warehouse  during  the  preceding 
winter,  which  was  all  mixed  together;  the  last  shipment  of  ' 
wheat,  one  thousand  bushels,  was  made  on  the  23d  of  July, 
leaving  on  hand  only  one  hundred  bushels;  there  was  a  waste 
on  the  receipts  of  that  season  of  six  hundred  and  forty 
three  bushels  as  ascertained  by  actual  weight;  wheat  was 
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worth  but  sixty  six  cents  between  the  10th  and  the  23d  of 
July;  the  usual  charge  for  storage  and  shipment  was  four 
cents  per  bushel. 

The  Court,  at  the  request  of  the  appellee,  instructed  the 
jury, ^r 5/,  "if  they  believe  from  the  evidence,  that  the  de- 
fendant has  sold  the  wheat  stored  with  him  by  the  plaintiff 
and  received  the  money  for  it,  then  an  action  for  money  had 
and  received  will  lie;"  and  second^  "if  the  defendant  has  . 
sold  the  wheat  as  his  own  and  received  the  money,  this  ac- 
tion will  lie." 

The  appellant  asked  the  Court  to  instruct  the  jury,  firsts 
"If  they  shall  believe  from  the  evidence,  that  the  defendant 
offered  to  delive/  to  the  plaintiff  before  the  commencement 
of  this  suit,  the  quantity  of  wheat  called  for  by  his  receipt, 
and  of  as  good  quality  as  that  stored  with  the  defendant, 
then  the  law  is  for  the  defendant,  unless  the  jury  shall  also 
find  from  the  evidence  that  the  defendant  had  sold  the  plain- 
tiff's wheat  for  him  at  one  dollax  per  bushel  net  as  he  had 
been  authorized  to  do;"  second^  "that  the  defendant  was  not 
bound  to  deliver  to  the  plaintiff  the  same  wheat  received  in 
store  on  his  receipt,  but  only  wheat  of  as  good  quality;"  and 
^  thirds  *^that  if  the  jury  believe  from  the  evidence,  that  there 
was  an  insufficiency  of  wheat  on  hand  in  the  warehouse  to 
fill  the  plaintiff's  receipt  at  any  time  during  the  season  and 
before,  the  commencement  of  this  suit,  and  that  such  deficit 
was  occasioned  by  waste,  then  the  law  is  for  the  defendant, 
unless  the  jury* shall  also  find  from  the  evidence,  that  the 
plaintiff's  wheat  was  sold  in  pursuance  of  the  authority  given 
to  the  defendant  by  the  plaintiff." 

The  Coi^rt  gave  the  second  of  these  instructions,  but  re- 
fused to  give  the  first  and  third.  The  jury  returned  a  ver- 
dict for  the  appellee  for  $713-30.  The  Court  refused  to 
grant  a  new  trial,  and  rendered  judgment  on  the  verdict. 
The  several  decisions  of  the  Circuit  Court,  in  giving  and 
refusing  instructions  and  in  overruling  the  motion  for  a  new 
trial,  are  assigned  for  error. 

The  instructions  given  by  the  Court  at  the  instance  of  the 
appellee  are  unquestionably  correct.     They  assert  the  fa- 
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miliar  principle  of  the  law,  that  if  a  party  has  sold  th^  prop- 
erty of  another  and  received  the  price  in  money,  an  action  for 
money  had  and  received  will  lie  to  recover  it.  Even  wher^p 
the  sale  is  made  without  any  authority  from  the  owner, 
he  may  waive  the  tort  and  sue  in  assumpsit  for  the  price 
Actually  received.  The  first  and  third  instructions  demanded 
by  the  appellant  were  properly  refused.  These  instructions 
apply  to  the  whole  declaration.  Without  stopping  to  inquire 
into  their  pr(\priety  with  reference  to  the  special  counts,  it 
is  very  clear  that  they  are  erroneous  as  tft  the  general  count 
for  money  had  and  received.  When  applied  to  this  count, 
they  in  effect  deny  all  responsibility  on  the  part  of  the  appel- 
lant, unless  he  has  strictly  pursued  the  authority  given  him 
by  the  appellee,  and  would  excuse  him  from  all  liability,  if 
he  had  sold  the  wheat  on  any  other  terms  than  those  pre- 
scribed by  the  appellee.  He  was  liable  on  the  common  count, 
ev«n  if  he  had  sold  the  wheat  in  express  violation  of  the 
instructions  of  the  appellee,  provided  he  bad  received  the 
price  in  money. 

In  the  opinion  of  the  Court,  the  application  for  a  new  trial 
was  properly  denied.  We  are  not  prepared  to  say  that  the 
finding  of  the  jury  was  manifestly  against  the  weight  of  evi- 
dence, as  we  would  be  compelled  to  say  in  order  to  set  aside 
the  verdict.  It  was  peculiarly  a  case  for  the  consideration 
of  a  jury,  and  the  verdict  should  not  be  disturbed  but  for 
the  most  substantial  reasons.  Laying  out  of  view  the  spe- 
cial counts,  which  the  testimony  perhaps  did  not  sustain,  the 
real  question  in  the  case  was,  whether  the  appellant  had  sold 
the  wheat  and  received  the  price  in  money;  and  that  was 
purely  a  question  of  fact  to  be  determined  from  all  of  the 
circumstances  developed  on  the  trial.  It  conclusively  ap- 
peared, that  he  received  the  wheat  from  the  appellee  and 
mixed  it  with  a  large  amount  of  other  wheat  in  his  warehouse, 
and  that  the  whole,  with  the  exception  of  one  hundred  bush- 
els, was  shipped  before  the  suit  was  commenced.  In  the 
absence  of  any  other  testimony,  this  would  make  out  ^  prima 
facie  case  against  him,  and  require  him  to  show  circumstan- 
ces rebutting  the  presumption  that  he  had  received  the  cur- 
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rent  value  in  money.  He  had  voluntarily  parted '  with  the 
wheat,  and  the  presumption  was  that  he  required  payment 
lirhen  he  delivered  it.  The  other  evidence  does  not  conflict 
with  this  view  of  the  case.  While  the  wheat  was  in  the 
warehouse  and  advancing  in  value,  the  appellant  stated  to 
several  persons  that  he  had  purchased  it,  and  he  admitted  ^o 
another  person  that  he  had  sold  all  of  his  wheat.  He  sent 
information  id  the  appellee  that  he  had  sold,  or  contracted  to 
sell,  his  wheat  to  net  him  one  dollar  per  bushel,  and  to  call 
on  a  particular  day  and  receive  the  money.  When  called  on 
for  payment,  he  insisted  that  the  wheat  was  not  then  paid 
for  and  delivered.  When  called  on  a  second  time  after  .the 
whole  of  the  whfeat  had  been  sent  forward,  and  when  it  had 
fallen  much  in  value,  he  offered  to  procure  other  wheat  for 
the  appellee,  or  pay  him  the  reduced  price.  It  was  in  his 
'  power  to  explain  away  the  case  made  against  him,  if  he  had 
not  actually  obtained  the  money  for  the  wheat.  Tf  it  was 
shipped  without  being  sold,  or  sold  upon  credit,  he  could 
easily  have  established  it  on  the  trial.  Failing  to  do  it,  the 
jury  were  authorized  to  believe  that  he  had  sold  the  wheat 
when  it  bore  the  price  the  appellee  demanded;  and  that  his 
subsequent  conduct  and  declarations  were  but  expedients  to 
induce  the  appellee  to  take  other  wheat,  or  the  depreciated  * 
price.  The  circumstance,  that  the  waste  on  the  whole  of 
the  wheat  in  store  and  the  balance  on  hand  would  account 
for  the  amount  received  of  the  appellee,  was  entitled  to  but 
little  consideration,  for  the  reason  that  the  appellee  was,  at 
most,  only  bound  to  bear  a  proportionate  share  of  the  loss. 
We  are  satisfied  that  no  erroi:  has  been  committed  in  the  ' 
case,  and  the  judgment  of  ,the  Circuit  Court  is  affirmed  with 
costs. 

Judgment  a  firmed. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM  1847.  411 

Truett  V.  Wainwright  et  al. 


Henr7  B.  TRUETT.^ppellant,  v.  Charle»  B.  Wainwright       I  9  4u| 

11  Us*  2ay| 

et  al.^  appellees.  o  4111 

I  4U  8761 

*  Appeal  from  Jo  Daviess.  Co.  Court. 

A:  being  indebted  to  B.  and  being  suddenly  called  away  from  his  business, 
gave  to  C,  bis  general  agent,  a  sheet  of  paper  with  his  signature  at  the  foot 
of  it,  for  the  purpose  of  b^ing  filled  up  with  a  letter  of  attorney  to  confess  a 
judgment  He  took  it  to  the  attorney  who  held  the  claim  for  collection,  who 
wrote  a  letter  of  attorney  over  the  signature  and  then  suggested  to  the  agent 
that  he  add  a  scroll  to  the  name  of  his  principal,  that  being  the  most  usual 
mode  of  executing  such  papers.  He  complied  with  the 'suggestion  and  then  . 
delivered  the  paper  to  the  attorney:  Heldy  that  the  letter  of  attorney  was 
sufficient,  and  that,  although  it  was  usual  to  affix  a  seal  or  scroll  to  such  in- 
struments, it  was  not  necessary. 

This  case  was  heard  in  the  Jo  Daviess  County  Court,  be- 
fore the  Hon.  Hugh  T.^Dickey,  at  the  September  term  1847, 
when  a  former  judgment  of  the  Court  at  the  July  term  in 
favor  of  the  appellees,  who  were  plaintiffs  below,  for  }f503-25, 
was  in  all  things  affirmed. 

The  several  proceedings  in  th6  Court  below  are  stated  in 
the  Opinion  of  this  Court. 

S.  T.  Logarif  for  the  appellant. 

T.  Ford,  for  the  appellees,  cited  tlie  following  authorities: 
1  Salk.  86;  1  Stra-  693;  1  Binney,  214,  469;  6  Johns.  300, 
301,  310,  317;  9  Wend.  ^39;  3  Dallas,  331;  12  Sarg.  & 
Rawle,  243;  2  Gilm.  636;  1  Ohio  Cond.  R.  668;  Bre.  268;  ^ 
1  Scam.  428;  6  Littell,  186;  6  Johns.  34;  1  Scam.  291;  1 
Peters,  166, 

The  Opinion  of  the  Court  was  delivered  by 
KoERNKR,  J.*    At  the  July  term  1846,  of  the  Jo  Daviess 
County  Court,  E.  B.  Washburne,  an  attorney  of  that  Court, 
filed  a  warranty  of  attorney,  purporting  to  be  under  the  hand 
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and  seal  of  the  appellanty  H.  B.  Truett,  directed  to  Thomas 
Drummond  Esq.,  or  any  other  attorney  of  any  Court  of  rec- 
ord.in  this  State,  and  authorizing  such  attorney  (  waiving  all 
process,)  to  confess  judgment  in  favor  of  Wainwright  &  Co., 
(the  appellees,)  for  the  amount  due,  with  legal  interest, 
upon  a  certain  bill  of  exchange  for  $640*19;  which  warrant 
of  attorney  bears  the  signature  of  Miers  F.  Truett  as  a  sub- 
scribing witness.  At  the  same  term  judgment  was  entered 
up  upon  this  warrant,  for  the  sum  of  $503-26,  the  plaintiff's 
attorney  having  allowed  a  credit,  and  execution  was  awarded. 
At  the  April  special  term  1847,  the  appeljant,  H.  B.  Tru- 
ett, moved  the  Court  to  stay  the  execution  and  set  aside  the 
said  judgment,  upon  filing  an  affidavit  which  was  intended 
^o  show  that  the  said  Truett  had  never  given  proper  author- 
ity for  the  confession  of  such  judgment,  and  which  alleged 
that  since  the  rendition  thereof,  he  had  ascertained  that  in 
fact  nearly  the  whole  of  said  bill  of  exchange  had  been  paid 
from  the  proceeds  of  certain  merchandize,  left  in  the  hands 
of  the  plaintiffs  for  that  purpose,  at  the  time  when  the  bill 
of  exchange  was  drawn  and  accepted.  The  affidavit  also 
avers,  that  he  had  never  sanctioned  or  assented  to  the  pro- 
.  ceedings  in  obtaining  said  judgment. 

Counter  affidavits  having  been  filed  by  J.  P.  Hoge,  the 
attorney  for  Wainwright  &  Co.,  and  by  £.  B.  Washbume, 
the  Court  ordered  a  stay  of  the  execution,  ^and  a  suspension 
of  the  judgment,  directing  at  the  same  time  that  the  said 
judgment  should  stand  as  a  security,  so  fjar  as  the  plaintiffs 
might  maintain  their  claim  in  the  premises.  The  plaintiffs 
were  ordered  to  file  a  declaration  in  this  cause,  and  leave 
was  given  to  defendant  to  enter  his  appearance  and  to  plead. 
The  counsel  for  Truett  excepted  to  this  decision  of  the 
Court,  but  the  plaintiffs  having  filed  their  declaration,  the 
defendant  appeared  and  pleaded  to  the  action  at  the  Sep- 
tember term  1847.  Before  trial  defendant  asked  leave  to  with- 
draw his  pleas,  which  having  been  refused,  the  case  was  by 
agreement  tried  by  the  Court,  who  found  the  issues  for  the 
plaintiff.      The   Court   thereupon  ordered  that  the  former 
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judgment  lie  in  all  things  affirmed,  a^#)f  the  July  term  1845. 
From  this  judgment  Truett  prosecutes  this  appeal. 
.  The  errors  assigned  resolve  themselves  all  in  one,  that 
the  Court,  erred  in  not  wholly  setting  aside  the  said  first 
judgment.  It  is /not  necessary  to  set  out  the  affidavits  at 
full  length.  When  properly  understood  they  are  not  incon- 
sistent with  one  another,  and  the  merits  of  the  controversy 
can  be  readily  ascertained.  It  may  be  remarked,  however, 
that  the  affidavit  of  the  appellant  is  by  no  means  as  precise 
and  free  from  ambiguity  as  it  should  be,  and  that  it  gives 
room  for  inferences  both  ways,  which,  according  to  the  well 
settled  rule  in  such  cases,  must  be  drawn  when  they  fairly 
permit  of  more  than  one  construction  in  favor  of  his  ad* 
versary. 

In  the  first  place,  then,  Truett  does  not  deny,  but  what  his 
name,  which  appears  to  the  warrant  of  attorney  was  signed 
by  him;  but  he  avers  that -said  warrant  was  not  executed  by 
him,  "in  the  manner  in  which  it  now  appears,"  but  that  it 
was  executed  by  Miers  F.  Truett,  then  acting  as  his  gene- 
ral agent,  but  not  authorized  by  him  "by  any  power  under 
seal,"  to  do  this  or  any  other  act,  and  that  it  was  given  by 
said  Miers  without  the  knowledge  or  consent,  and  in  the  ab- 
sence of  him,  the  affiant.  It  is  also  stated  in  the  affidavit, 
that  he  had  no  notice  of  the  time  that  judgment  was  intended 
to  be  taken  by  plaintiffs,  nor  that  he  assented  to  a  judgment 
being  taken. 

The  affidavit  of  Mr.  Hoge,  while  it  presents  the  facts  of 
the  case  in  a  very  lucid  manner,  explains  at  the  same  time 
very  satisfactorHy,  the  somewhat  ambiguous  passages  of  the 
affidavits  of  Truett,  which  have  just  been  mentioned. 

Mr.  Hoge  had  several  conversations  with  appellant  con- 
cerning this  claim  in  the  spring  of  1846.  Truett  made  a  state- 
ment in  regard  to  certain  goods  left  and  attached  in  Pittsburgh 
for  the  purpose  of  satisfying  this  claim,  whereupon  Mr.  Hoge 
showed  him  a  record  of  the  proceedings  in  the  attachment 
suit  in  Pittsburgh,  and  the  sherifi^'s  return  of' the  sale  of  the 
goods,,  stating  that  this  amount  would  be  credited^  but  that 
unless  he  would  satisfy  the  balance  or  give  a  power  of  at- 
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torney  to  confess  a  ju4gnient,  he  would  have  to  •ue  him  to 
the  next  term.  Truett  then  promised  that  if  Hoge  would 
not  sue  him,  he  would 'arrange  the  matter  before  he  (Truett,) 
would  depart  for  the  East.  Truett  having  made  this  prom- 
ise, no  suit  was  brought,  but  Truett  left  for  the  East  with- 
out making  such  arrangement.  Sometime  afterwards  Miers 
F.  Truett,  the  brother  of  appellant,  called,  and  upon  Mr. 
Hoge's  complaint  that  appellant  had  disappointed  him,  and 
had  made  it  impossible  to  obtain  service  on  him,  the  said  M. 
F.  Truett  stated  that  his  brother  had  called  before  leaving, 
but  had  not  been  able  to  find  Mr.  Hoge;  that  he  had  left  the 
matter  with  him  to  be  arranged.  He  then  produced  a  sheet 
of  paper  with  the  signature  of  the  said  Henry  B.  Truett  at 
the  foot  thereof,  but  without  a  seal,  being  the  same  paper 
now  on  file,  and  upon  which  the  judgment  was  entered  up, 
stating  that  it  had  been  left  by  his  brother  for  the  purpose 
and  with  full  authority  to  him  to  make  any  satisfactory  ar- 
rangement with  said  Hoge.  Upon  suggestion  that  a  scroll 
had  better  be  added  to  it,  this  being  the  most  usual  mode  of 
executing  such  papers,  Miers  F.  Truett  attached  a  scroll  to 
it,  and,  the  warrant  of  attorney  having  been  written  over  the 
signature  by  Hoge,  delivered  it  to  the  latter.. 

At  the  early  part  of  the  term,  and  before  judgment  was 
entered  up,  the  app^ant  returned  from  the  East,  called 
upon  Hoge  and  requested  him  to  indorse  a  credit  on  said 
clauu  for  some  $300  or  $400*00,  which  was  declined,  as 
Hoge  had  not  been  advised  by  his  client  to  do  so,  and  Tru- 
.  ett  produced  no  evidence  of  such  credit.  Truett  then  inti- 
mated that  he  would  defend  the  case,  but  was  told  by  Mr. 
Hoge  that  all  he  could  do  was  to  delay  the  case  near  to  the 
close  of  the'  term,  so  that  if  he  received  advices  he  could 
act  accordingly.  Judgment,  in  consequence  of  this  prom- 
ise, was  not  entered  until  the  last  day  but  one  of  the  term. 
During  this  conversation,  Truett  never  questioned  or  denied 
the  authority  of  said  Miers  to  give  said  warrant  of  attorney, 
or  that  he  had  left  the  paper  with  said  Miers  for  the  pur- 
pose to  which  it  was  applied. 

The  affidavit  of  Mr.  Washburne  shows,  that  about  the  same 
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time  Miers  F.  Truett,  in  order  to. arrange  a  claim  which 
Hempstead  &  Washbume  held  against  him,  presented  a 
paper  with  the  name  of  said  Henry  B.  Truett,  under  similar 
circumstances,  and  also  for  the  purpose  of  writing  a  warrant 
of  attorney  over  it;  that  said  Miers  also  added  a  se^  to 
it,  and  that  said  power  of  attorney  was  used  accordingly, 
and  the  judgment  obtained  thereon  was  paid  by  said  Henry 
B.  Truett. 

From  all  this  it  is  apparent,  that  Truett,  the  defendant 
below,  had  no  reason  to  complain  of  the  order  of  the  Court 
made  in  the  premises.  This  Court  has  already  decided,  in 
Ltfon  V.  Boilvin^  2  GUm.  629,  a  case  that  was  well  consid- 
ered, and  in  which  the  authorities  upon  which  the  decision 
is  founded  were  fully  examined^  that  wh»re  judgment  has' 
been  obtained  against  a  party  represented  by  one  who 
was  wholly  unauthorized  to  appear,  the  Court  may  set 
aside  such  judgment  on  reasonable  terms.  The  order, of 
the  Court  made  in  this  case  is  almost  identical  with  the  one 
now  before  us.  The  counsel  for  the  appellant  is  not  inclined 
to  question  the  correctness  of  that  decision,  but  insists  that 
a  distinction  is  to  be  taken;  that  in  cases  where  Courts 
have'set  aside  judgments  in  part  only,  and  on  terms,  the 
facts  did  not  show  that  there  was  the  slightest  fault  on 
jthe  part  of  the  plaintiffs;  that  in  such  cases  the  defendants 
appeared  by  the  record  as  being  regularly  in  Court,  and 
that  they  had  no  reason  to  doubt  their  right  of  taking  judg- 
ments. Whenever  it  appears  that  the  party  wh«  obtained 
the  judgment  acted  throughout  bonajidej  the  counsel  admits 
that  it  is  but  right  and  proper  that  the  plaintiff  should  not 
lose  the  fruits  of  his  diligence,  when  the  defendant  asks  as 
a  favor  of  the  Court  to  be  relieved  from  the  consequences 
of  the  misconduct  of  a  third  party,  who  has  equally  imposed 
upon  the  plaintiff  and  the  defendant,  and  to  whom  according 
to  the  strict  law  as  it  stood  in  former  times,  the  defendant 
had  alone  to  look  for  redress.  But  the  counsel  contends 
it  is  far  different,  when  the  plaintiff  himself,  as  in  this  case, 
was  instrumental  in  procuriug  an  unauthorized  appearance. 
In  such  a  case  the  Court  has  no  discretion,  and  must  at  once 
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wholly  set  aside  the  judgment  so  obtained  by  the  procuration 
of  the  plaintiff.  We  have  no  hesitation  in  admitting  the 
truth- of  this  proposition  to  a  certain  extent.  Whenever  the 
Court  is  satisfied  that  the  plaintiff  acted  Tnaia  fide  in  the 
msMer,  then  it  follows,  as  a  necessary  consequence,  that  a 
judgment  procured  by  fraud  should  be  instantly  set  aside. 
Fraud  not  only  vitiates  contracts,  but  the  most  solemn  legal 
records  are  for  nought  esteemed,  whenever  they  rest  on  the 
basis  of  fraud.  But  we  are  most  clearly  of  opinion  that  the 
present  case,  can  by  no  manner  of  means,  be  classed  with 
cases  of  fraud.  The  counsel  for  plaintiff,  Wainwright,  seems 
to  have  acted  with  the  most  perfect  good  faith.  He  had 
proposed  that  such  a  warrant  should  be  executed  by  Truett. 
Accidentally  no  iaterview  had  taken  place  between  him  and 
Truett,  before  the  latter's  departure.  The  general  agent 
of  defendant  presents  himself  with  a  paper,  bearing  the 
genuine  signature  of  defendant,  aiid  declares  his  authority 
to  act  in  the  matter.  The  counsel  might  have  easily  pro- 
cured personal  service,  but  had  delayed  it  on  account  of 
defendant's  promise  to  arrange  the  matter  before  his  leaving 
for  the  East.  Defendant  came  home  Jbefore  the  judgment 
was  entered,  and  by  the  conversations  with  Mr.  Hoge;  had 
obtained  full  knowledge  of  the  proceedings  about  to  take 
place,  although  he  may  not  have  known  the  precise  time,  . 
when  it  was  entered.  The  authority  of  Miers  F.  Truett  is 
never  for  once  questioned  by  him.  All  he  relies  upon  now, 
is  the  fact  that  he  himself  did  not  put  a  scroll  to  the  paper, 
and  that  his  brother  had  no  sealed  authority  to  do  so  for  him. 
He  is  under  the  impression  that  this  was  necessary  to  make 
the  warrant  technically  valid,  and  disputes  its  validity  on 
this  ground  alone.  He  imputes  an  evil  design  to  plaintiff, 
because  he  procured  the  addition  of  a  seal  to  an  instrument, 
which  he,  the  defenda.nt,  at  the  time,  considered  as  sufficient 
for  the  purpose  of  confessing  judgment,  and  which  he  in- 
tended for  that  purpose,  but  which,  he  flatters  himself,  he  has 
discovered  since  to  be  insufficient  by  the  omission  of  the 
seal,  and  the  force  of  which,  for  this  technical  defect  alone, 
he  seeks  to  avoid.      This  will  not  do.     Whatever  strictly 
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leg^  advantage  a  party  may  occasionally  derive  from  deny- 
ing the  validity  of  his  own  acts,  which  he  at  a  previous  time 
has  thought  to  he  perfect  and  binding,  he  can  never  succeed 
in  fastening  the  reproach  of  unfair  dealing  on  the  other 
party,  who  has  considered  them  in  the  same  light,  and  has 
acted  accordingly. 

The  present  case  then  falls,  in  our  opinion,  precisely  within 
the  principle  adopted  by  this  Court  in  the  case  of  Lyon  v. 
Boilmfiy  and  the  cases  in  New  York,  upon  which  that  decis- 
ion was  principally  founded;  and  we  can,  consequently,  see 
no  error  in  the  decision  of  the  Court.  Indeed,  if  any  one 
had  reason  to  complain,  it  was  the  plaintiff  in  the  action, 
whose  judgment  became  suspended  by  the  order  of  the 
Court.  The  Court  would  have  been  perfectly  justified  in 
denying  all  relief  in  this  matter,  for  it  cannot  be  denied 
that  the  power  of  attorney  to  confess  judgment,  (the  signing 
of  Which  for  the  purposes  intended  is  not  denied  in  the  ap- 
pellant's afiEidavit,)  was  just  as  good  without  as  with  the  > 
seal.  Although  it  is  usual  to  affix  a  seal  to  such  instruments, 
it  is  by  no  means  necessary  to  do  so.  This  is  laid  down  as 
law  in  several  cases  in  the  English  Courts,  as  in  5  Taunton, 
264,  (1  Eng.  Com.  Law  R.  103);  1  Chitty,  707,  (18  Eng, 
Com.  Law  R.  209).  Such  #eems  to  have  b^en  the  opinion 
of  the  Court  in  2  N.  Hamp.  520.  Upon'  the  authorities  of 
these  and  other  cases,  the  law  is  so  stated  in  Tidd's  Pr.  646, 
Graham's  Pr.  767,  Hammond's  Principal  and  Agent,  221, 
446.  The  defendant,  then,  by  his  own  showing,  was  proper- 
ly in  Court  on  his  warrant  of  attorney  without  his  seal,  and 
the  first  judgment  was  binding  upon  him  to  all  intents  apd 
purposes.  So  it  should  have  remained.  Judgment  below 
affirmed  with  costs. 

Judgment  qffirmtdU 


VOL.  IV.  53 
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Henry  B.  Truett,  plaintiff  in  error,  v.  Charles  B.  Waim- 
WRiGHT  et  cU.'f  defendants  in  error. 

Error  to  Jo  Daviess  Co.  Court. 

The  setting  aside  of  judgments,  as  well  in  the  case  where  they  were  procured 
by  the  nxisconduct  of  the  plaintiffs  as  where  they  were  obtained  by  the  un- 
authorized appearance  of  strangers,  rests  on  the  ground  of  fraud,  such  practices 
being  regarded  by  Courts  as  fraudulent,  whatever  might  have  been  the  orig- 
inal intentions  of  the  party. 

It  is  a  well  settled  rule,  that  in  cases  of  fraud,  Chancery  has  always  jurisdiction, 
though  Courts  of  Law  may  exercise  it  concurrently  in  all  cases  in  which  their 
powers  ar^  sufficient  for  the  relief  sought. 

Bill  in  Chancery  for  discovery,  &c.  in  the  Jo  Daviess 
County  Court,  filed  by  the  plaintiff  in  error  against  the  de- 
fendants in  error.  There  was  a  demurrer  to  the  bill  for  want 
of  jurisdiction,  which  was  heard  before  the  Hon.  Hugh  T. 
Dickey,  at  the  July  term  1846,  when  the  same  was  sustained, 
the  injunction  dissolved  and  the  bill  dismissed. 

The  bill  in  this  case  set  forth  substantially  the  same  facts 
as  were  made  the  foundation  of  the  motion  in  the  preceding 
case  between  the  same  parties. 

iS*.  T.  Logariy  for  the  plaintiff  in  error. 

T.  Fordj  for  the  defendants  in  error,  relied  upon  the  fol- 
lowing authorities:  1  Ohio  Cond.  R.  658;  1  Scam.  428;  2 
Gihn.  635;  9  Wend.  439;  Rev.  Stat.  382,  §  11. 

The  Opinion  of  the  Court  was  delivered  by 
Koerner,  J.*  This  cause  is  closely  connected  with  the 
one  immediately  pretfeding,  as  it  grew  out  of  the  judgment 
rendered  against  Henry  B.  Truett  in  the  Jo  Daviess  County 
Court,  at  the  July  term  1845,  in  favor  of  Wainwright  &  Co. 
to  set  aside  which  he  had  made  the  motion,  which  was  the 


•  LocKWooD,  J.  did  not  sit  in  thb  case. 
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subject  matter  of  the  decision  in  the  cause  just  mentioned. 
Before  that  motion  was  entered  by  him,  he  had  filed  the  bill 
in  the  present  case,  to  wit,  to  the  October  term  of  said  Court 
1846,  in  which  he  sets  forth  pretty  much  the  same  facts  which 
are  contained  in  his  affidavit  in  the  case  just  decided,  with 
some  additional  allegations,  which  will  have  to  be  noticed 
hereafter.  To  this  bill,  which  asked  for  a  discovery  on  some 
points,  and  for  a  setting  aside  of  the  judgment  at  law,  and  for 
an  injunction  of  the  eltecution  issued  upon  said  judgment,  the 
defendants  below,  who  are  also  the  defendants  here,  inter- 
posed a  demurrer,  which,  at  the  July  term  1846,  was  sustained 
by  the  Court,  and  the  bill  was  dismissed  and  injunction  dis- 
solved. The  sustaining  the  demurrer,  dismissal  of  the  bill . 
and  dissolution  of  the  injunction  are  the  errors  assigned  upon 
this  record. 

It  is  strongly  insisted  by  the  counsel  for  the  defendants 
amongst  other  reasons,  that  the  demurrer  was  properly  sus- 
tained for  want  of  jurisdiction.  It  is  argued  that  inasmuch 
as  Courts  of  Law  have  exercised  a  full  and  ample  authority 
in  cases  like  the  present,  where  it  is  contended  that  a  party 
has  l^een  represented  by  an  attorney  wholly  umiuthorized,  and 
has  been  made  subject  to  proceedings  and  judgments  without 
being  reaUy  a  party  to  the  actioif,  and  have  granted  all  re- 
lief which  a  Court  of  Chancery  could  possibly  have  extended 
to  the  "party  alleged  to  have  been  injured,  it  does  necessa- 
rily follow  that  Courts  of  Chancery  can  have  no  jurisdiction 
over  this  matter.  For  this  position  we  are  referred  to  the 
case  in  the  Ohio  Reports,  Crichfield  v.  Porter j  1  Ohio  Cond. 
R.  666,  3  Hammond,  618.  This  case  unquestionably  sus- 
tains this  position.  The  Court  there  say:  <^The  relief  which 
is  now  given  by  (pourts  of  Law,  upon  motion,  is  equitable  in 
its  character,  extended  upon  equitable  terms,  and  so  framed 
as  to  protect  the  rights  of  one  party  without  sacrificing  or 
jeopardizing  those  of  the  other.  It  may  be  afforded  in  the 
Court  rendering  the  judgment  with  more  facility,  and  more 
certainty  of  doing  justice,  than  in  a  distinct  tribunal,  and  the 
party  injured  can  then  obtain  allrelief  he  is  justly  entitled  to, 
without  subjecting  the  other  party  against  whom  there  is  no 
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complaint,  but  having,  as  he  supposed,  in  due  course  of  law, 
obtained  a  judgment  in  his  favor,  to  the  delay  and  expense  of 
a  Chancery  proceeding."  '  For  the  reason  so  assigned,  the 
Supreme  Court  of  Ohio  decided'in  that  case  that  a  Court  of 
Equity  could  not  exercise  jurisdiction.  IntKe  case  decided  in 
our  Court,  (  Zf3/(?n  v.  Boilvin,  2  Gilm.  636,)  we  have  adverted 
to  the  doctrine  as  laid  down  in  Ohio;  but  while  we  have,  on 
the  strength  of  that  and  other  cases,  decided  that  such  relief 
might  be  granted  by  the  Courts  in  which  judgment  was  ren- 
dered, we  have  not  determined,  (and  the  points  in  the  case 
did  not  call  for  such  determination,)  that  we  would  go  the 
length  which  (he  Court  in  Ohio  has  gone,  in  deciding  that 
such  Court  had  exclusive  jurisdiction.  We  see  no  reason 
wby  Chancery  should  not  have  concurrent  jurisdiction  in  such 
cases.  Much  as  we  respect  the  decisions  of  the  Supreme 
Court  of  Ohio,  we  cannot  but  differ  from  them  to  a  consider- 
able extent  in  their  argument.  While  we  admit  that  relief 
can  be  obtained  in  a  Court  of  Law.  by  motion  with  more 
facility,  we  are  inclined  to  deny  that  it  can  be  afforded  there 
with  more  certainty  of  doing  justice.  Of  this  the  party  com- 
plaining ought  to  be  the  best  judge.  While  in  a  proceeding 
by  motion,  he  has  the  adva^ntage  of  his  ex  parte  affidavit,  the 
defendant,  on  the  other  hand,  has  it  in  his  power  by  an  ex  parte 
counter  affidavit  to  destroy  the  effect  of  the  first  one.  Indeed 
it  is  hard  to  imagine  how  a  Court  at  Law  can  finally  settle 
the  contest,  when  contradictory  ex  parte  affidavits  are  pro- 
duced \^  both  the  parties.  The  party  injured  should  have 
the  right  to  select,  according  to  his  own  judgment  in  the 
matter,  for  his  tribunal  such  an  one  as  would  give  him  the 
advantage  of  a  discovery  from  the  defendant,  full  and  explicit, 
and  of  an  examination  of  witnesses  conducted  according  to 
the  well  known  and  excellent  rules  of  evolving  truth.  Tes- 
timony which,  has  not  undergone  the  ordeal  of  cross-exami- 
nation is  hardly  worth  to  be  called  by  that  name,  and  a 
party  ought  not  to  be  compelled  to  have  his  rights  determined 
by  ex  parte  statements. 

The  setting  aside  of  judgments  as  well  in  the  case  where 
they  were  procured  by  the  misconduct  of  the  plaintiffs,  as 
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where  they  were  obtained  by  the  unauthorized  appearance 
of  strangers,  rests  at  last  on  the  ground  of  fraud.  The  law 
looks  upon  such  practices,  however  far  the  parties  may  have 
been  from  .the  thought  of  actually  committing  a  wrong,  as 
fraudulent,  and  treats^them  as  such;  and  it  is  a  well  settled 
rule,  that  in  c^se  of  fraud  Chancery  has  always  jurisdiction, 
though  Courts  of  Law  may  exercise  it  in  all  cases  in  which . 
their  powers  are  sufficient  for  the  relief  sought  concurrently. 
It  is  not  perceived,  then,  why  in  the  present  and  similar  cases 
a  Court  of  Equity  should  be  stript  of  one  of  its  most  efficient, 
and  therefore  most  valuable  powers.  In  our  opinion,  the  Court 
below  had  full  jurisdiction  over  the  matter. 

As  regards  the  averments  of  the  bill,  it  cannot  be  denied 
that  they  are  not  ^et  forth  with  that  perspicuity  and  distinct- 
ness which  is  so  desirable  in  pleading.  Still  we  think  that 
the  complainant  has  made  out  a  prima  facie,  case  sufficiently 
strong  to  entitle  him  to  an  answer  from  the  defendants.  It  is 
much  stronger  than  the  one  which  was  presented  by  the  affi- 
davits on  the  motion  in  the  former  case.  In  this  bill,  the  au- 
thority of  Miers  F.  Truett  to  give  a  warrant  of  attorney  in  any 
form  whatever  is  unequivocally  denied,  the  complainant  using, 
•in  this  respect,  the  following  language:  ^'Your  prater  had  then 
left  with  Miers  F.  Truett  your  orator's,  simple  signature  in 
blank,  without  any  seal  being  affixed  or  attached  thereto,  for 
no  other  object  or  purpose  whatever  than  to  enable  the  said 
Miers  F.  Truett  to  make  such  simple  contracts  without  seal, 
as  might  be  necessary  in  conducting  the  mercantile  business 
in  which  your  orator  was  then  engaged,  but  not  to  execute 
any  warrant  of  attorney,  or  any  other  writing  of  that  nature." 
That  in  this  averment  there  seems  to  be'  some  mental  reserva- 
tion as  respects  powers  of  attorneys  without  seal,  (which  in 
complainant's  imagination  appear  to  be  mere  blanks,)  is 
manif^t  enough;  but  still  we  are  not  at  liberty  to  disregard 
statements  so  comprehensive  and  apparently  so  unqualified, 
and  we  must  consider  them  as  importing  an  unequivocal  de- 
nial of  all  authority  to  confess  judgment  in  favor  of  Wain- 
wright  &  Co. 
"  The  bill  also  charges  that  the  attorney  for  Wainwright  & 
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Co.  in  the  absence  of  complainant,  procured  of  Miers  F. 
Truett,  the  blank  signature  of  complainant,  and  affixed 
himself  a  seal  thereto,  and  wrote  the  power  of  attorney  over 
it,  without  Jiis  knowledge  and  consent,  and  that  no,  notice 
whatever  was  given  him  in  any  manner  of  the  proceedings 
in  obtaining  said  judgment,  and  that  he  was  not  aware  of 
such  judgment  having  been  rendered  against  him  until  after 
it  was  done,  to  which  judgment  he  afterwards  assented. 
Whatever  we  may  think  of  all  these  statements,  after  having 
learned  the  real  facts  of  the  case  in  the  cause  just  deci-  , 
ded,  we  cannot  look  beyond  this  record,  and  must  consider 
them  on  the  demurrer  to  the  bill,  as  absolutely  true.  They 
are  certainly  sufficient  to  entitle  the  complainant  to  same 
relief,  if  not  to  all  he  asked  for  in  the  bill,  when  connected 
al30  with  the  further  consideration  that  in  another  part  of  said 
bill  he  sets  otit,  very  inartificially,  it  is  true,  and  somewhat 
ambiguously,  a  defence  to  the  action,  and  alleges  that  certain 
facts  rest  in  the  knowledge  of  him  and  the  defendant  alone, 
for  which  he  calls  for  a  discovery. 

We  think  that,  under  all  the  circumstances,  he  showed  suf- 
ficient to  put  the  defendants  on  their  answers,  and  as  the 
jurisdiction  of  the  Court  was  undoubted,  the  demurrer  to 
the  bill  should  hiave  been  overruled.  The  Court  ferred  in 
not  doing  so,  and  the  decree  below  must  theretbre  be  re- 
versed, and  the  cause  remanded  for  f^rth^r  proceedings,  the 
defendants  in  error  to  pay  the  costs  in  this  Court. 

Caton,  J.  delivered  the  following  dissenting  opinion: 
I  think  this  decree  should  not  be  reversed.  Admitting  the 
jurisdiction  of  the  Court  to  relieve  against  a  judgment  ren- 
dered in  a  Court  of  Law,  where  the  Court  has  acquired  only 
apparent  jurisdiction  of  the  person  of  the  defendant  by  his 
appearance  being  entered  by  an  attorney  without,  authority, 
yet  I  do  not  think  that  the  Courts  of  Equity  ought  to  take 
jurisdiction,  unless  some  substantial  reason  be  shown  why  he 
cannot  obtain  adequate  relief  in  the  Court  of  Law.  Crich- 
field  V.  Porter,  1  Ohio  Cond.  R.  658.  Now,  it  is  not  denied 
but  that  the  Court  of  Law  has  an  adequate  jurisdiction  over 
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its  own  judgments  and  process,  and  I  hazard  nothing  in 
saying,  that  in  most  instances  it  can  afford  more  satisfactory  . 
relief,  and  without  the  procrastination  attendant  upon  suits 
in  Equity.  No  better  illustration  of  this  can  be  desired  than 
th.e  history  of  this  judgment  furnishes.  After  the  Court 
refused  to  sustain  this  bill  upAi  the  ground,  undoubtedly, 
that  the  party  had  an  adequate  remedy  at  law,  he  applied 
to  that  power,  and  as  this  Court  has  ^ust  decided,  obtained 
all  the  relief  to  which  he  was  justly  entitled.  Had  the 
County  Court  entertained  the  same  view  of  the  law  which 
has  now  been  determined  by  a  majority  of  this  Court,  what 
would  have  been  the  result?  It  would  have  taken  a  year  or 
tvm  at  least,  before  the  case  would  have  been  brought  to  a 
hearing,  and  the  judgment  opened  so  as  to  have  let  the  de- 
fendant in  with  his  defence,  while  this  was  done  in  the  Court 
of  Law,  and  without  the  least  delay.  I  am  not  forgetting 
that  this  case  must  be  determined  as  if  no  ^oceeding  had 
been  instituted  in  the  Court  of  Law,  but  I  am  only  referring 
to  them  by  way  of  illustration,  and  I  think  it  forcibly  demon- 
strates the  propriety  of  the  well  known  rule,  that  the  Court 
of  Equity  ought  not  to  interfiqre  ^vhen  the  Court  of  Law  can 
afford  the  party  .as  speedy  and  as  ample  relief  as  he  could 
obtain  in  Equity*  Indeed,  when  it  can  afford  the  proper  re- 
lief, it  can  generally  do  it  much  more  speedily.  The  very 
great  extent  of  the  powers  of  a  Court  of  Equity  to  do  the 
most  exact  justice,  makes  its  machinery  necessarily  cumber- 
some, and  its  proceedings  slow  and  deliberate,  and  these 
powers  ought  not  to  be  called  into  requisition,  unless  some- 
thing is  shown  why  the  more  summary  proceedings  of  a 
Court  of  Law  cannot  afford  a  sufficient  remedy.  Because  a 
Court  may  take  cognizance  of  a  cause,  I  do  not  think  that  it 
necessarily  follows  that  it  will.  Take  for  instance,  the  ad- 
ministration and  settlement  of  estates  of  deceai^ed  persons; 
there  the  Courts  of  Equity  may  be  said  to  have  jurisdiction 
in  all  cases.  1  Story's  Eq.  Jur.,  chap.  9;  Mahar  v.  O^Hara, 
{post  424.)  But  I  do  not  think  it  necessarily  follows  that  it 
will,  whenever  applied  to,  take  the  settlement  of  an  estate 
away  from  the  Probate  Cdurt,  but  in  the  exercise  of  a  sound 


Digitized  by  CjOOQ IC 


0    424 

4ii  »s 


424  SUPREME  COURT. 

/  — - 

Maharv.  CHara.  • 

discretion,  it  will  leave  the  matter  there  to  be  determined, 
unless  there  is  something  shown  that  complete  justice  cannot 
be  done  there.  Many  other  familiar  instances  might  be  re* 
ferred  to  in  illustration,  but  it  is  unnecessary.  I  think  the 
County  Court  properly  determined,  that  there  was  nothing 
in  this  bill  whic^  showed  that  the  complainant  could  not 
o]^tain  adequate  remedy  at  Law,  and  that,  consequently,  the 
deree  should  be  affirnftd. 

Decree  reversed. 


Helen  Mahar,  plainti£f  in  error,  v.  James  O'Hara,  defend- 
ant in  error. 

Error  to  Randolph. 

The  several  Circuit  Courts  of  this  State  in  their  respective  Circuits  have  the 
same  jurisdiction  in  Chancery  which  the  Court  of  Chancery  ixr  England  has, 
except  where  its  jurisdiction  is  limited  by  express  statute,  or  by  necessary 
implication;  as  where  some  other  Court  may  be  vested  with  exclusive  juris- 
diction of  the  particular  matter.  The  same  practice  prevails  as  in  the  Eng- 
lish Courts,  except  where  the  statute  has  made  particular  provision. 

Courts  of  Equity  regard  a  devisee,  who  takes  a  devise,  chargeable  with  legacies 
or  debts,  as  a  trustee,  and  will  enforce  the  execution  of  the  trust  reposed. 

The  word  *<action'*  used  in  the  proviso  in  the  131st  section  of  the  Statute  of 
Wills  has  reference  to  the  action  of  account  to  enforce  the  payment  of  a 
legacy. 

Tfap  ride  that  nothing  is  to  be  presumed  in  favor  of  a  pleading  is  applicable  to 
an  answer  in  Chancery. 

A  devisee,  by  taking  an  estate  devised  to  him  by  a  will,  assumes  the  payment  of 
legacies  imposed  upon  him  by  the  terms  of  the  will. 

Bill  in  Chancery,  &c.  filed  in  the  Randolph  Circuit 
Court,  by  the  plaintiff  in  error  against  the  defendant  in  error, 
and  heard  upon  bill,  answer,  replication  and  testimony  taken 
in  the  case^  at  the  April  term  1843,  before  the  Qon.  James 
Semple,  when  the  bUI  was  dismis<(ed  with  costs. 

The  material  portions  of  the  bill  are  substantially  stated 
by  the  Court. 
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D.  J.  Baker,  for  the  plaintiff  in  error. 

1.  A  Court  of  Chancery  has  jurisdiction,  of  this  case,  and 
can  afford  to  complainant  the  relief  sought.  1  Story's  Eq. 
Jur.  553,  §§  589,*591,  593,  ei  seq,;  1  Jarman  on  Wills,  755; 
2  Waiiams  on  Ex'rs.  1372-3,  1437. 

2.  By  the  terms  of  the  devises  and  bequests 'made  to  the 
defendant,  he '  was  bound,  upon  acceptance  of  the  same,  to 
pay  the  annuity  of  corn,  wheat  and  poil:  specified  to  the  com- 
plainant, when  she  ceased  to  live  with  him.  It  is  part  of 
the  grant  under  which  she  claims,  that  he  shall  make  the  yearly 
payment  to  her  upon  the  happening  of  the  contingency  pro- 
vided for.  It  is  clearly  the  intention  of  the  testator  to  segure 
a  support  to  the  complainant  during  her  life,  out  of  the  pro- 
perty granted  by  him  to  the  defendant.  2  Jarman  on  Wills, 
625,  6,  7,  534;  1  U.  S.  Dig.  91,  §  372;  2  Barb.  &  Har. 
Dig.  161,  §  13;  Hammond's  Dig,  693,  xiv.  §  1;  lb.  694,  xiv. 
§§  19,  20,  24;  3  Mylne  &  Keene's  Ch.  R.  252,  in  9  Eng.  Ch. 
R.  22;  also,  Okn  v.  Fisher,  6  Johns.  Ch.  R.  33,  37;  1  Paige, 
32;  Messenger  v.  Jlndrews,  4  Eng.  Ch.  R.  479. 

3.  The  defendant's  acceptance  of  the  benefits  secured  to 
him  in  the  will  of  Henry  O'Hara,  deceased,  made  him  a 
trustee  to  the  complainant,  and  bound  him  to  pay  to  her  the 
annuity  based  on  and  growing  out  of  the  grants  to  him.  See 
cases  and  authorities  referred  to  above. 

4.  No  condition  was  attached  to  the  right  of  fhe  complain- 
ant to  have  the  annuity  provided  for  her,  except  that  only  of 
living  separate  from  the  defendant.  The  intention  of  ti^e 
testator  would  be  defeated  by,  a  construction  which  shall  at- 
tach to  this  right  any  other  condition  or  contingency. 

6.  A  demand  by  the  complainant  of  this  annuity  is  perhaps 
not  necessary  in  this  case.  The  defendant  repeatedly  de- 
clared he  would  not  pay;  but  a  demand  is  proved  by  testi- 
mony and  in  fact  admitted  by  the  defendant  in  his  answer. 
2  Barb.  &  Har.  Dig.  175,  §  8;  Olen  v.  Fisher,  6  Johns.  Ch- 
R.  33,  37. 

L,  Trumbull,  for  the  defendant  in  error. 
VOL.  IV.  54 
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The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.*  On  the  20th  of  July,  1840,  Htlen  Mahar  filed 
her  bill  in  the  Randolph  Circuit  Court  to  enforce  the  pay- 
ment of  a  contingent  .legacy  secured  to  her  by  the  last  will 
and  testament  of  Henry  O'Hara,  against  James  O'Hara, 
executor  and  residuary  legatee  of  the  said  Henry  O'Hara. 
The  bill  states  that  before  and  at  the  time  of  the  death  of 
the  said  Henry  O'Hara,  she  ^was  his  wife,  and  that  on 
the  20th  of  June,  1826,  he  made  and  published  his  last 
will  and  testament  in  due  form  of  law,  whereby  among 
other  things  he  gave  to  his  son  James,  the  present  defend- 
ant, his  homestead,  except  certain  specified  portions  which 
he  gave  to  other  devisees;  and  after  making  various  other 
bequests  and  devises,  the  testator  declared  it  to  be  his 
desire,  that  those  of  his  children  who  then  resided  with  him 
should  continue  to  reside  on  the  plantation  after  his  death, 
with  his  son  James,  and  that  his  wife  Helen,  the  present 
complainant,  should  continue  ,to  reside  there  and  act  as  a 
mother  to  his  children  and  to  her  own,  and  that  they  should 
reside  there  together  so  long  as  they  could  agree;  but  in  case 
the  complainant  should  desire  to  reside  by  herself,  James 
should  build  her  a  comfortable  dwelling  house  convenient  to 
to  b  good  spring  of  water,  and  should  deliver  to  her  one  hun- 
dred bushels  of  corn,  twenty  bushels  of  wheat  and  five  hun- 
dred pounds  of  pork,  annually.  By  the  will,  also,  there  were 
a  considerable  number  of  specific  bequests  made  to  the  com- 
plainant, although  of  no  great  value.  The  bill  then  .declares 
that  inasmuch  as  be  had  given  the  principal  part  of  his  estate, 
and  requested  him  to  make  the  several  payments  as  before 
expressed,  to  the  other  legatees  and  to  the  complainant,  he 
appoints  him,  the  said  James,  his  executor. 

The  bill  then  avers,  that  soon  after  the  death  of  the  testa- 
tor^  to  wit:  on  the  3d  of  July,  1826,  James  O'Hara  proved 
the  will,    and   took    upon   himself   the  execution    liiereof, 

•Wilson,  C.  J.  did  not  sit  in  this  case.  Koerner,  J.  was  counsel  in  the 
Court  below. 
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and  possessed  himself  of  all  the  real  and  personal  estate  of 
which  the  said  testator  died  seized,  and  possessed  and  ac- 
cepted the  real  estate  and  personal  property,  which  by  the 
said'  will  were  devised  and  bequeathed  to  him.  The  defend- 
ant delivered  to  her  all  of  the  specific  property  bequeathed 
to  her  in  the  will,  and  built  the  house  as  directed  in  the  will 
for  her,  and  delivered  to  her  the  provisions  as  specified  in 
the  will  till  the  year  1830,  since  which  time  he  has  refused 
to  pay  the  said  annuity,  although  she  has  ever  since  lived 
separate  from  the  said  James;  that  the  said  defendant  has,  ever 
since  the  death  of  the  said  testator,  received,  accepted  and 
enjoyed  the  real  and  personal  estate  bequeathed  and  devised 
to  him,  of  the  value  of  $6000. 

The  defendant  in  his  answer  admits  all  of  the  material  al- 
legations of  the  bill,  except  that  he  denies  that  real  and  per-> 
sonal  estate  which  he  received  himself  by  the  will,  was 
worth  $5000.  He  admits  that  he  had  refused  to  pay  the  an- 
nuity for  the  time  mentioned  in  the  bill,  for  the  reason  that 
she  had  ceased  to  live  ifa,  and  occupy,  the  house  which  he  had 
built  for  her  on  his  premises,  but  had  married  a  man  of  the 
name  of  Mahar  and  removed  to  the  State  of  Missouri, 

A  replication  was  filed  and  proofs  taken,  and  the  cause  was 
heard  by  the  Court  below,  and  the  bill  dismissed  with  costs, 
in  April  1843,  which  decree  we  are  asked  to  reverse,  and  to 
render  a  decree  in  favor  of  the  complainant  according  to  the 
prayer  of  the  bill. 

As  the  jurisdiction  of  a  Court  of  Equity  is  questioned,  that 
will  be  first  considered.  The  several  Circuit  Courts  of  this 
State  in  their  respective  circuits,  have  the  same  jurisdiction 
in  Chancery  which  the  Court  of  Chancery  in  England  has, 
except  where  its  jurisdiction  is  limited  by  express  statute, 
or  by  necessary  implication,  as  where  some  other  Court  may 
be  vested  with  exclusive  jurisdiction  of  the  particular  mat* 
ter.  Our  Courts  are  vested  with  the  same  powers,  and  are 
governed  by  the  same  practice;  or  agreeably  to  such  rules  as 
may  be  established  by  said  Courts,  except  wliere  particular 
provision  is  made  by  our  statute. 

Without  stopping  to  inquire  into*  the  general  jurisdiction 
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of  Courts  of  Equity  over  the  administration  of  estates,  either 
exclusively,  or  concurrently  with  the  Ecclesiastical  Courts  in 
England,  or  in  this  country  the  Probate  Courts,  it  is  suffi- 
cient to  observe,  that  the  jurisdiction  of  the  Courts  of  Equity 
in  eases  of  legacies,  has  been  firmly  established,  and  beyond 
controversy,  at  least  since  the  time  of  Lord  Nottingham. 
The  grounds  of  that  jurisdiction  are  various,  and  most  satis- 
factory.     1   Story's  Eq*  Jur.,  Chap.   10.     In  Equity,  ex- 

j  ecutors  and  administrators  are  trustees,  and  so  also  is  a 
devisee  who  takes  a  devise,  chargeable  with  legacies  or  debts. 

'  No  better  illustration  could  be  desired,  than  the  case  before 
us.  Here  the  testator  devised  an  estate  to  his  son,  who  also 
he  made  his  executor,  and  in  consideration  of  the  devise,  he 
imposed  upon  his  son  the  burthen  of  supporting  the  widow 
of  the  testator  in  his  family,  so  long  as  they  could  agree,  or 
she  should  choose  to  reside  there,  and  when  she  should 
choose  to  live  by  herself,  he  should  build  for  her.  a  house, 
and  furnish  her  annually  with  a  specified  quantity  of  com, 
wheat  and  pork.  Now,  in  Equity  he  is  considered  a  trustee 
for  the  purpose  of  executing  these  provisions  in  favor  of  the 
widow,  and  by  accepting  the  estate  he  assumed  the  trust, 
and  the  estate  thus  devised  is  not  only  chargeable  in  Equity 
with  the  trust,  but  by  accepting  the  devise  he  became  per- 
sonally responsible  for  the  payment  of  the  legacy,  according 

^to  the  provisions  of  the  will.  Indeed,  without  the  aid  of  the 
/searching  powers  of  a  Court  of  Equity,  estates  might  never 
be  fairly  settled,  frauds  would  go  undetected,  and  legacies 
but  too  frequently  would  remain  unsatisfied,  and  the  inten- 
tion of  testators  would  be  defeated.  But  so  far  from  the  ju- 
risdiction of  the  Courts  of  Equity  in  cases  of  legacies  being 
taken  away  by  our  statute,  it  is  expressly  confirmed.  The 
131st  section  of  our  Statute  of  Wills,  among  other  things, 
provides:  "And  every  executor,  being  a  residuary  legatee, 
may  have  an  action  of  account,  or  suit  in  Equity  against  his 
co-executor,  or  co-executors,  and  recover  his  part  of  the 
estate  in  his  or  their  hands;  and  any  other  legatee  may  have 
tha  like  remedy  against  the  executors;  provided^  that  before 
any  action  should  be  commenced  for  the  legacies  as  afore- 
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said,  the  Court  of  Probate  shall  make  an  order  directing 
them  to  be  paid."  Now  nothing  more  need  be  said  on  this 
subject  of  jurisdiction,  except  perhaps  to  give  a  proper  con- 
struction to  the  proviso  in  the  last  clause  of  the  section,  as 
some  might  suppose  that  the  legislature  had  made  so  absurd 
a  law  as  to  tie  up  the  hands  of  the  Courts  of  Equity,  as 
well  as  all  oth^r  Courts,  in  all  casies  of  legacies,  no  matter 
how  complicated,  extraordinary  or  difficult  the  case  might 
be,  whether  involving  a  construction  of  the  will  or  not,  till 
the  Court  of  Probate  had  made  an  order  for  the  payment  of 
the  legacy,  thus  making  the  Court  of  Chancery  a  mere  in- 
strument in  the  hands  of  the  Probate  Court,  to  carry  into- 
effect  its  orders  and  judgment.  Such  a  construction  should 
not  be  adopted,  unless  the  language  of  the  law  will  admit  of 
no  other.  In  this  case,  however,  we  think  we  may  safely 
say,  that  the  legislature  meant  no  such  thing. «  In  the  pre- 
ceding part  of  the  section,  two  modes  are  prescribed  for 
enforcing  the  payment  of  the  legacies,  one  by  action  of  ac- 
count and  the  other  by  suit  in  Equity;  and  the  proviso  de- 
clares that  before  any  action  shall  be  commenced  for  lega- 
cies as  aforesaid,  an  order  shall  be  made  by  the  Probate 
Court,  &c.  This  clearly  applies  only  to  cases  where  the 
action  of  account  shall  be  commenced,  for  the  term  aciioTif 
is  never  properly  applied  to  a  suit  in  Equity,,  rior  is  suit  a 
proper  designation  for  an  action  of  account.  The  proviso^ 
therefore,  does  not  apply  to  a  suit  in  Equity  to  enforce  the 
payment  of  a  legacy. 

It  is  next  objeeted  that  the  husband  of  the,  complainant 
should  have  joined  her  in  the  bill.  The  objection  would 
have  been  fatal  beyond  all  doubt,  if  £he  answer  had  only 
shown  that  she  had  a  husband  living.  Apparently,  not  with 
a  view  of  showing  a  want  of  proper  parties,  but  for  the  pur- 
pose of  presenting  an  excuse  for  not  paying  the  annuity,  the 
answer  states^  that  the  complainant  was  married  to  one 
Mahar  in  1831  or  1832,  but  it  does  not  state  that  he  is  still 
living.  If  he  had  been,  we  are  not  to  presume  that  the 
answer  would  have  omitted  to  state  it.  Like  any  other 
pleading,  nothing  is  to  be  presumed  in  favor  of  the  answer. 


Digitized  by  VjOOQ IC 


430  SUPREME   COURT. 

Mahai-  v,  O'Hara. 

By  the  same  rule,  had  the  bill  shown  the  marriage  to  Mahar, 
it  would  probably  have  been  necessary  to  have  went  on  and 
shown  a  sufficient  reason  for  not  making  him  a  party. 

We  will  next  inquire  into  the  proper  construction  of  this 
will,  or  that  portion  of  it  which  is  relied  upon  as  the  found- 
.ation  of  this  suit.  I  have  before  shown,  that  by  taking  the 
estate  devised  to  him,  he  assumed  to  pay  the  legacies  im- 
posed upon  him  by  the  wU.  Messenger  v.  •Andrews,  4  Eng. 
Ch.  R.  479.  It  is,  therefore,  only  necessary  to  inquire  what 
the  complainant  is  entitled  to  under  the  will. 

It  is  insisted  upon  by  the  counsel  for  the  complainant,  that 
he  was  only  bound  to  provide  her  with*a  house,,  and  furnish 
her  with  the  provisions  during  the  time  that  she  resided  by 
herself,  in  the  house  built  for  her,  and  not  after  her  marriage 
to  Mahar.  This  is  the  clause  relied  upon:  ^^But  in  case 
my  wife  shall  choose  to  separate  from  them,  (James  and  the 
other  children,)  and  desire  a  residence  to  herself,  I  direct 
that  my  son  James  shall  build  her  a  comfortable  dwelling 
house,  on  his  part  of  the  land  above  given  him,  convenient 
to  a  good  spring  of  water,  and  to  deliver  to  her  one  hundred 
bushels  of  corn,  and  twenty  bushels  of  wheat,  and  five  hund- 
red pounds  weight  of  good  pork  annually."  To  say  that  the 
testator  intended  that  she  should  have  the  provisions  no  lon- 
ger than  she  lived  in  the  house  by  herself,  is  almost  as  unrea- 
sonable as  to  say  that  she  was  not  intended  to  have  the  house 
any  longer  than  she  should  eat  all  the  provisions  herself.  It 
cannot  be  presumed  that  he  intended  to  cojnpel  her  to  reside 
in  that  house,  whether  it  suited  her  convenience  or  not.  By 
residing  to  herself,  is  only  meant  a  residence  away  from  the 
family  of  the  defendant.  A  refusal  to  enjoy  one  portion  of 
the  provision  did  not  deprive  her  of  her  right  to  the  other; 
nor  can  we  reasonably  infer  that  the  testator  intended  to 
prohibit  her  marrying,  should  she  desire  to  do  so,  by  limiting 
this  bounty  to  her  during  her  widowhood.  The  law  i§  averse 
to  any  provision  in  a  will  or  other  instrument  in  restraint  of 
marriage,  as  being  against,  the  interest  of  the  State,  and  it 
will  not  attribute  any  such  intention  to  the  testator,  unless 
his  language  will  bear  no  other  reasonable  construction.     If 


Digitized  by  VjOOQ IC 


DECEMBER  TERM  1847.  431 

Mahar  v.  O'Hara. 

a  testaCor  design  to  exercise  a  control  over  the  acts  and 
happiness  of  those  who  shall  live  after  him,  not  for  their 
own  good,  but  from  mere  caprice,  or  from  an  apprehension 
that  he  may.be  forgotten,  he  must  at  least  manifest' such  an 
intention  clearly,  or  else  we  cannot  attribute  to  him  such  a 
design.  '  While  it  may  be  admitted  that  a  testator  may  im- 
pose reasonable  restraints  upon  his  legacies,  against  improv- 
ident marriages,  yet  there  are  manj^  cases  which  show  that 
an  absolute  prohibition  of  marriage  will  be  disregarded, 
either  in  a  bequest  or  a  gift;  and  such  may  be  the  law  as 

» a  general  rule,  yet  it  is  said,  and  I  think  with  truth,  that  an 
annuity  to  a  widow  during  widowhood,  is  not  void  by  the 
Common  Law,  although  it  generally  was  by  the  Civil  Law; 
(1  Story's'  £q.  Jur.,  §  285,  note  4;)  but  such  conditions 
are  held  to  great  rigor  and  strictness.  Long  v.  Dennisy  A 
Burr.  2065;  Parsons  v.  fVinslow,  6  Mass.  169.  How- 
ever, as  this  question  in  its  full  extent  does  not  necessarily 
arise  in  the  decision  of  this  case,  I  shall  refrain  from  a  re- 

^  view  of  the  authorities  on  the  subject,  or  from  attempting  to 
point  out  the  mere  distinctions  which  will  be  found  to  pre- 
vail on  this  subject.  Enough  has  been  said  to  show,  that  by 
no  legal  or  reasonable  construction,  does  this  will  provide 
that  this  annuity  was  limited  to  her  during  her  widowhood; 
and  this  legacy  was  far  from  being  a  gratuity  to  the  com- 
plainant, and  at  the  expense  of  the  defendant,  for  by  accept- 
ing it,  she  has  lost  her  right  of  dower,  which,  if  we  may 
judge  from  what  appears  in  the  record,  would  hav^  been  of 
vastly  greater  value  than  this  pittance  of  about  $60  a  year, 
and  the  use  of  a  house;  a^d  this  loss  of  dower  has  ^been  a 
direct  gain  to  the  defendant,  who  took  the  lands  discharged 
of  it,  so  that  he  has  received  directly  from  her  much  more 
than  am  ample  consideration  for  a^  that  she  claims  of  him; 
and  it  does  seem  to  me,  that  it  is  most  ungracious  in  him 
to  refuse  to  pay  this  small  annuity,  yet  it  is  his  right,  if  he 
thinks  he  has  a  legal  defence,  to  make  it,  yet  certainly  he 
ought  not  to  expect  a  very  strained  construction  in  his  favor. 
What  has  been  already  decided  substantially  determines 
this  case  without  looking  particularly  into  the  depositions,  for 
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although  the  de£endant  denies  that  the  estate  which  he  re- 
ceived by  the  will  was  worth  2(5000,  as  charged  in  the  bill, 
yet  he  has  not  stated  how  much  less  it  was  worth.  The 
proof,  however,  is  that  it  was  worth  at  least  ^3000;  but  I 
apprehead  that  this  makes  but  very  little  difference.  Some 
question  was  also  made  on  tthe  argument  as  to  the  sufficiency 
of  the  demand  made  of  the^  defendant  for  the  annuity,  yet 
the  demand  is  not  only  sufficiently  established  by  the  proof, 
but  the  defendant,  in  his  answer,  admits  that  he  has  refused 
to  pay  it  ever  since  her  removal  from  the  house  which  he 
built  for  her,  and  since  the  time  charged  in  the  bill. 
,  The  case  made  by  this  bill  vests  the  Court  with  a  right, 
not  only  to  declare  the  right  of  the  complainant  to  an  annu- 
ity for  life,  but  to  secure  and  enforce  its  payment,  as  well 
for  the  future  as  for  the  past,  which  may  be  well  done  here 
under  the  general  prayer,  and  in  this  case  most  particularly 
shoitild  it  be  done,  to  avoid  the  expense  and  vexation  of  an 
annual  suit  to  recover  the  annuity  as  it  may  fall  due.  The 
decree  of  the  Circuit  Court  must  be  reversed  and  the  cause 
remanded,  with  directions  to  that  Court  to  enter  a  decree 
declaring  the  complainant  to  be  entitled  to  the  use  of  the 
dwelling  house  mentioned  in  the  pleadings,  which  was  built 
for  her  by  the  defendant,  during  her  natural  life;  also,  that 
she  is  entitled  to  recover  of  the  defendant  the  value  of  the 
said  Annuity  of  qprn,  wheat  and  pork,  from  and  including 
the  year  1831,  till  the  time  of  filing  this  bill;  also,  that  she  is 
entitled  to  recover,  in  like  manner,  the  said  annuity  from  the 
said  defendant  from  the  time  of  the  commencement  of  the 
said  suit  up  to  the  time  of  rende^ng  said  decree,  in  ease  it 
shall  be  found  that  the  said  defendant  has  refused  to  pay  said 
annuity  in  kind,  according  td  the  directions  of  said  will;  and 
if  there  has  been  no  such  refusal,  then  she  is  entitled  to  re- 
ceive the  amount  of  said  annuity  in  kind,  during  the  time 
aforesaid  of  the  said  defendant;  also,  that  she  is  entitled  to 
receive  from  the  said  defendant,  the  said  annuity  in  kind  of  the 
said  defendant  during  her  natural  life;  and  that  the  Circuit 
Court  have  'an  account  taken,  to  ascertain  the  amount  due 
the  complainant  up  to  the  time  of  rendering  said  decree, 
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either  in  money  or  in  kind)  and  that  it  enforce  the  payment 
thereof,  either  by  execution  or  attachment  as  the  case  may 
require;  and  also  that  the  Circuit  Court  enforce  the  payment 
of  the  said  annuity  by  the  said  defendant,  from  time  to  time 
as  it  may  fall  due,  either  by  attachment  or  otherwise,  as  the 
case  may  require,  upon  proper  application,  made  by  the  said 
complainant  under  that  decree,  and  that  the  defendant  pay 
the  costs.  As  it  was  stated  upon  the  argument  by  the  pom* 
plainant's  counsel,  that  the  defendant  is  one  amply  jesponsible, 
the  decree  need  not  make  the  said  annuity  a  lien  upon  the 
land  devised  to  the  said  defendant  in  and  by  said  will,  unless 
it  shall  be  found  to  be  necessary  by  a  subsequent  applica- 
tion to  be  made  to  the  Circuit  Court. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  with  directions  for  further  proceed- 
ings according  to  this  Opinion. 

Decree  reversed- 


Silas  Noble  et  a/.,  plaintiiSs  in  error,  v.  The  People  ov 
THE  State  of  Illinois,  defendants  in  error. 

Error  to  Lee. 

Whenever  a  recognizance  is  taken,  or  entered  into  out  of  a  Coart  of  record,  a . 
teir$  facia*  issued  upon  it  must  contain  sufficient  averments  to  show  the  ju- 
risdiction or  authority  of  the  officer  taking  the  same^  and  also  that  it  ^as 
entered  and  filed  of  record  in  the  proper  Court 

Scire  Facias,  in  the  Lee  Circuit  Court,  issi\ed  upon  a 
recognizance,  &c.  heard  before  the  Hon.  Thomas  C.  Browne 
upon  a  general  demurrer.  Demurrer  overruled  and  judg- 
ment against  the  defendants  below. 

A  copy  of  the  scire  facias  is  set  out  io  the  Opinion  of  the 
Court. 

VOL.  IV.  55 
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S.  T.  Logan^  for  the  plaintiffs  in  error. 

D.  B.  Campbell^  Attorney  General,  for  the  defendants  in 
error. 

The  Opinion  of  the  Court  was  delivex;ed  by 
Purple,  J.  The  defendants  in  error  sued  out  a  writ  of 
scire  facias  against  the  plaintiffs  in  error,  from  the  Circuit 
Court  of  Lee  county,  upoh  a  recognizance  signed  by  the 
plaintiffs  as  sureties  for  the  appearance  »of  one  Henry  W. 
Lane,  to  answer  to  a  charge  of  receiving  stolen  goods. 
T^e  scire  facias  is  as  follows: 

** Whereas,  heretofore  to  wit,  on  the  16th  day  of  May,  A. 
D.  1845,  before  James  Campbell,  sheriff  of  £(aid  county, 
Henry  W.  Lane  as  principal,  and  W.  W.  Heaton  and  Silad 
Noble  as  security,  entered  into  a  recognizance,  and  as' ap- 
pears by  the  terms  thereof,  acknowledged  themselves  to  owe 
and  to  be  indebted  to  the  People  of  the  State  of  Illinois,  in 
the  sum  of  five*  hundred  dollars  lawful  money  of  the  United 
States,  to  be  levied  of  their  goods  and  chattels,  lands  and 
tenements,  for  the  use  of  the  People  of  the  State  of  Illinois, 
if  default  should  be  made  in  the  condition  following,  (to 
wit):  if  th0  said  Henry  W.  Lane,  should  personally  be  and 
appear  at  the  (then)  next  term  of  the  Circuit  Court,  to  be 
holden  in  and  for  said  county  of  Lee,  on  the  second  Monday 
of  September  (then)  next,  on  the  first  day  of  the  term,  to 
answer  unto  an  indictment  presented  against  him,  the  said 
LanC)  for  receiving  for  his  own  gain,  stolen  goods,  knowing 
them  to  have  been  stolen;  and  should  not  depart  the  said 
Court  without  leave,  then  the  said  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and  effect.  And 
whereas,  at  the  September  term  A.  D.  1845,  of  the  said  Cir- 
cuit Court  in  and  for  the  said  county  of  Lee,  such  proceed- 
ings were  had  that  the  said  recognizance  was  taken  as 
forfeited;  therefore,  we  command  you,  &c:"  concluding 
with  the  usual  form  of  a  summons  part  of  a  scire  facias. 
The  plaintiffs  in  error  appeared  and  filed  a  general  de- 
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mijirrer  to  the  scire  facias^  which  was  overruled  by  the 
Court,  and  judgme^xt  thereon  entered  against  the  said  plain- 
tiffs. The  decision  of  the  Circuit  Court  overruling  the  de- 
muri^r,  is  assigned  for  error. 

It  is  the  opinion  of  this  Court,  that  the  scire  facias  is 
clearly  defective  in  not  containing  an  averment,  that  the 
recognizance  was  returned  into  the  Circuit  Court,  and  had 
become  a  matter  of  record  in  such  Court.  This  principle 
is  distinctly  recognized  in  all  the  authorities  upon  this  ques- 
tion. Whenever  a  recognizance  is  taken,  or  entered  into 
out  of  a  Court  of  record,  a  scire  facias  issued  upon  the  same 
must  contain  sufficient  averments  to  show  the  jurisdiction  or 
authority  of  the  officer  taking  the  same,  and  also  that  it  was 
returned  and  filed  of  record  in  the  proper  Court.  Xibby  y. 
Mairiy  2  Fairf.  344;  Bridge  v.  Ford^  4  Maiss.  641;  An- 
dress  v.  The  Statcy  3  Blaokf.  109;  People  v.  VanEpps^  4 
Wend.  390. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 


MiCAJAH  Chauncey,  owner  of  the  schooner  General  Thorn- 
ton, appellant,  v,  John  Jackson,  appellee. 

Appeal  from  Cook. 

By  the  maritime  law,  the  master  of  a  ship  has  no  lien  on  it  for  his  wages,  but 
his  remedy  is  in  personam  against  the  owners.  The  mariner,  however,  has 
a  lien  for  his  wages,  which  may  be  enforced  against  the  ship.  The  statute  of 
Illinois,  entitled  ^^Jin  Act  authorizing  the  seizure  of  boats  and  other  vesgels  by 
attachnunt  in  certain  cases^^'  on  the  contrary,  places  their  claims  upon  the 
same  footing,  and  creates  a  lien  in  favor  of  all  '^employed  in  any  capacity" 
in  the  Tunniog  and  management  of  the  vessel. 

Attachment,  under  the' Act  entitled  ^^An  Act  authorizing 
the  seizure  of  boats  and  other  vessels  by  aitachm^nt  in 
certain  casesy^  in  favor  of  John  Jackson,  against  the 
schooner  General  Thornton,  on  the  30th  of  April,  1842,  and 
served  qu  the  same  day.     Jackson  filed  his  declaration,  al* 
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legiiig  that  the  plaintiflT,  on,  &c.,  at  the  request  of  the  master 
and  owner,  did  furnish,  for  the  use  and  benefit  of  said 
schooner,  materials,  labor,  goods  and  provisions,  for  the  use 
and  benefit  of  said  schooner,  and  annexed  thereto  a  bill  of 
particulars  of  his  account.  To  this  declaration,  Micajah 
'  Chauncey,  the  owner  of  said  schooner,  pleaded  the  general 
issue.  The  cause  was  tried  at  the  March  term  of  the  Cook 
Circuit  Court,  1845,  before  the  Hon.  Jesse  B.  Thomas,  with- 
out the  intervention  of  a  jury. 

On  the  trial,  the  plaintiff  offered  to  prove  ftiat  he  was 
master  and  captain  of  the  schooner  in  the  summer  of  1838, 
for  about  two  months,  and  that  his  services  were  worth  fifty 
dollars  per  month.  Thi?  testimony  was  objected  to  by  the 
defendant,  on  the  ground  that  the  Act  did  not  authorize  the 
master  or  captain  of  a  vessel  to  proceed  by  attachment 
under  the  said  Act  for  the  recovery  of  his  wages.  The  ob- 
jction  was  overruled  by  the  Court,  and  the  testimony  admit- 
ted, to  which  decision  the  defendant  excepted. 

H.  Hubbard^  a  witness  called  on  the  part  of  the  plaintiff, 
testified  that  the  plaintiff  was  the  master  of  said  schooner,  in 
the  summer  or  fall  of  1838,  about  two  months,  and  that  the 
wages  of  a  master  were  worth  about  fifty  dollars  per  month; 
that  the  expenses  of  sailing  such  a  vessel  were,  at  that  time, 
about  one  hundred  dollars  per  month,  exclusive  of  the  mas- 
ter's wages.  It  was  proved  by  the  defendant,  that  while 
the  plaintiff  was  master  as  aforesaid,  he  had  received,  for 
freights  carried  by  the  schooner,  one  hundred  and  eighty  dol- 
lars. This  being  all  the  evidence,  the  Court  rendered  jjudg- 
ment  for  the  plaintiff  below  for  one  hundred  dollars. 

The  defendant  below  moved  for  a  new  trial,  on  the  follow- 
ing grounds: 
'    1st.  That  the  judgment  was  contrary  to  law  and  evidence; 

2d.  That  the  plaintiff,  as  master  and  captain  .of  said 
schooner,  cannot  proceed  under  the  Act  for  the  recovery  of 
his  wages;  and 

3d.    That  the  damages  were  excessive. 

The  Court  overruled  the  said  motion,  to  which  the  de- 
fendant excepted. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM  1847.  437 

Chauncey  v.  Jackson. 

J.  H.  ColRnSy  for  the  appellant. 

I.  The  master  cannot  maintain  an  action  of  Attachment 
under  the  Act  for  the  attachment  of  boats  and  vessebK 

The  Attachment  Act  enumerates  the, persons  or  class  of 
persons  who  map  have  a  lien  upon  the  vessel  for  services. 
<*A11  Engineers,  Pilots,  Boatmen  and  others  employed  in  any 
capacity  in  and  about  any  vessel/'  &c.,  shall  have  their  ac- 
tion, &c.  The  master  is  not  named,  but  only  those  of  a 
grade  inferior  to  him.     Gale's  Stat.  73,  §  4. 

<<A  statute  enumerating  things  or  persons  of  an  inferior 
dignity,  shall  not  be  construed  to  extend  to  those  of  a  supe- 
rior dignity.''    Bre.  294. 

The  master  can  have  no  Ken  upon  the  vessel  for  his  wages. 
The  law  of  admiralty  does  not  Vecognize  such  a  lien.  The 
raasteif  contracts  upon  the  credit  of  the  owners,  and  not  of 
•the  ship,  5  Wend.  315,  320,  327;  Steam  Boat  Orleans 
V.  PhceniXy  11  Peters,184. 

II.  JThe  judgment  is  against  evidence. 

Ji,  T,  BledsoCj  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 
Treat,  J.*  This  was  a  proceeding  by  attachment,  com- 
menced in  the  Cook  Circuit  Court,  by  John  Jackson  ag'ainst 
the  schooner  General  Thornton.  The  declaratioi^  was  in 
indebitatus  assumpsit.,  Micajah  Chauncey  entered  his  ap- 
pearance, as  the  owner  of  the  vessel,  and  pleaded  non-a«- 
sumpsii  with  notice  of  set-off. 

On  the  trial  before  the  Court,  it  was  proved  by  two  wxt-» 

,  nesses  that  Jackson  was  the  master  of  the  schooner  for  two 
months  in  1838,  pnd  that  his  services  were  worth  $60  per 
month;  and  by  one  of  them,  that  the  expenses  of  running 
such  a  vessel  would  amount  to  $100  per  months  exclusive  of 
the  master's  wages.  A  third  witness  testified,  that  he  paid 
to  Jackson,  while  he  acted  as  master,  $189  for  freight  eam- 

*  ed  by  the  schooner. 

*WiL80ic,  C.  J.  and  Catow^  J.  did  not  sit  in  this  case. 
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On  this  evidence,  the  Court  rendered  a  judgment  in  favor 
of  Jackson  for  $100,  and  awarded  a  special  execution  against 
the  schooner.     That  decision  is  assigned  for  error. 

This  proceeding  was  instituted  under  the  provisions  of  the 
tenth  chapter  of  the  Revised  Statutes.  The  first  section 
makes  a  vessel  liable  for  all  debts  contracted  for  labor  done 
on,  and  supplies  and  n^aterials  furnished  for  the  vessel;  and 
gives  such  debts  a  preference  over  all  other  demands  against 
the  owner,  except  the  wages  of  mariners  and  others  em- 
ployed in  running  the  vessel,  which  are  to  be  first  paid. 
The  fourth  section  provides,  that  "all  engineers,  pilots,  mar- 
iners, boatmen  and  others  employed  in  any  capacity,  in  and 
about  the  service  of  any  such  boat  or  -vessel,  who  may  be 
entitled  to  arrearages  of  wages  in  coi^sequence  of  such  ser- 
vice, may  proceed  to  collect  such  wages  under  the  provi- 
sions of  this  chapter,  and  shall  be  entitled  to  all  the  benefits 
hereof." 

By  the  maritime  law,  the  master  has  no  lien  on  the  ship 
for  his  wages,  but  his  remedy  is  in  personam  against  the 
owners.  The  mariner  has  a  lien  for  his  wages,  which  may 
be  enforced  against  the  ship.  Abbott  on  Shipping,  476,  and 
notes;  Steam  Boat  Orleans  v.  Phoenix^  11  Peters,  175.  It  is 
contended,  that  the  statute  was  not  designed  to  change  this 
prin6iple  of  the  maritime  law.  There  are  some  good  reasons 
for  the  distinction  between  the  master  and  the  mariner. 
The  former  is  engaged  directly  by  th^  owner,  and  ordinarily 
has  the  right  to  pay  himself  out  of  the  receipts  of  the  vessel; 
while  the  latter  is  employed  by  the  master,  and  has  no  suck 
right  of  payment  from  the  earnings  of  the  vessel.  It  seems 
very  clear,  however,  that  the  legislature  did  not  intend  to 
discriminate  between  them;  but  on  the  contrary,  intended 
to  place  their  claims  for  wages  on  the  same  footing.*  The 
broad  and  comprehensive  terms  of  the  fourth  section  neces- 
sarily embrace  the  master.  It  creates  a  lien  in  favor  of  all 
^^employed  in  any  capacity"  in  tl\f  running  and  management 
of  the  vessel.  The  master  is  clearly  within  the  statute,  and 
entitled  to  the  benefits  of  its  provisions. 

The  Circuit  Court  erred  in  rendering  judgment  for  the 
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appellee^  He  performed  services  as  master,  to  the  value  of 
$100,  and  received,  while  acting  as  such,  $189  of  funds  be- 
longing to  the  vessel.  There  is  no  evidence  that  b^  in  any 
manner  accounted  for  this  latter  sum.  The  proof  of  its  re* 
*  ceipt  made  out  a  prima  facie  case  against  him,  which  he 
was  bound  to  rebut,  by  showing  that  he  had  paid  it  over  fo 
the  owner,  or  disbursed  it  in  defraying  the  currejit  expenses 
of  the  vessel.  Failing  to  do  this,  he  was  charged  with  so 
mi^ich  money  had  and  received  to  the  use  of  the  owner  of 
the  vessel.  It  cannot  be  presumed  that  the  money  was  ap- 
plied towards  the  payment  of  demands  against  the  schooner. 
For  aught  appearing  in  the  case,  the  debts  incurred  on  ac- 
count of  the  schooner  while  the  appellee  was  in  charge  of 
her,  may  be  still  unpaid,  and  exist  as  liens  on  the  vessel. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  is  remanded  for  further  proceedings. 

Judgment  reversed. 


9    489 

James  Brown,  plaintiff  in  error,  v.  The  People  op^the      1^  *** 
State  of  Illinois,  defendants  in  error.  1  «6«  isr 

Error  to  Grundy. 

To  constitute  the  offence  of  having  in  possession  a  counterfeit  Bank  bill  under 

the  statute,  three  facts  must  conspire,  and  be  proved  by  the  prosecution:  1. 

possession  of  the  Bank  note;  2.  the  knowledge  of  its  being  counterfeit;  and 

3.  the  intention  to  pass  it  with  a  view  to  defraud. 
The  statute  relating  to  the  giving  of  instructions  does  not  inhibit  the  Court 

from  giving  such  instructions,  as  to  the  law  of  the  case  he  thinks  proper 

and  conducive  to  justice,  without  their  being  asked,  provided  they  are  given 

in  writing. 
The  Court  may  revoke  an  order  issued  for  a  special  term,  and*  appoint  another 

time  for  holding  the  same.     The  Judge  is  authorized  to  appoint  a  special 

term,  either  in  or  out  of  term. 

Indictment,  for  having  in  possession  a  counterfeit  Bank 
note,  &c.,  originally  filed  in  the  La  Salle  Circuit  Court. 
The  case  was  subsequently  taken  by  change  of  venue  into 
the  Grrundy  Circuit  Court. 
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At  the  June  term  1847,  an  order  was  entered  of  record, 
appointing  a  term  of  the  Court  to  be  held  on  the  16th  of  No- 
vember following.  Afterwards,  on  the  25th  of  September, 
it  being  in  vacation,  the  Judge  revoked  the  former  order 
and  issued  a  second,  directing  the  term  to  be  held  on  the 
22d  day  of  November. 

At  the  trial,  the  Court  compelled  the  accused  to  acknowl- 
edge his  identity  in  the  presence  of  the  jury  and  witnesses. 
An  instruction  was  given  by  the  Court,  which  is  set  out  in 
the  Opinion. 

T.  L.  Dickey^  for  the  plaintiff  in  error. 

2>.  B.  Campbell^  Attorney  General,  for  the  defendants 
^    in  error. 

The  Opinion  of  the  Court  was  delivered  by 

KoERNER,  J.  Change  of  venue  from  La  Salle.  The  de- 
fendant was  indicted  for  having  in  his  possession  a  counter- 
feit bill,  knowing  the  same  to  be  counterfeit,  with  the  intent 
to  defraud,  &c. 

On  the  trial  of  the  cause,  the  Court  instructed  the  jury, 
'  <Hhat  when  the  prosecution  have  proved  circumstances  suf- 
ficient to  show  that  defendant  knew  the  bill  was  counterfeit^ 
the  burden  of  proof  rests  up&n  the  defendant,  to  show  by 
proof  where  he  got  the  bill,  and  under  what  circumstances 
he  obtained  it,  or  that  he  did  not  intend  to  pass  it  as  genu- 
ine." To  this  instruction  the  defendant  excepted,  and  now 
assigns  it  for  error. 

We  cannot  entertain  a  doubt  that  this  instruction,  taken 
by  itself,  was  improperly  given.  In  order  to  constitute  the 
offence  of  which  the  prisoner  was  indicted,  three  facts  must 
conspire,  and  have  to  be  proved  by  the  prosecution:  1.  the 
the  possession  of  the  counterfeit  Bank  bill;  2.  the  knowl- 
edge of  its  being  counterfeit;  and  3.  the  intention  to  pass  it 
with  a  view  to  defraud.  If  any  of  these  ingredients  are 
wanting,  the  offence  is  not  complete,  and  the  accused  must 
be  acquitted.    The  last  one  may  be  considered  as  being  the 
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most  important  of  the  three.  Many  persons  receive  coun- 
terfeit bills  innocently,  consequently  have  them  in  their  pos-> 
session,  they  ascertain  that  they  are  not  genuine,  and  conse- 
quently know  it.  But  if  they  have  no  intention  to  pass  the 
same,  how  can  they  be  said  to  be  guilty  of  offence,  yet  if  the 
law  was  as  indicated  in  the  instruction,  the'^  would  be  held  to 
be  so.  It  is  very  true  that  the  intention  of  passing  sel- 
dom permits  of  positive  proof,  and  in  most  cases  it  must 
be  made  out  from  the  circumstances  surrounding  the  case, 
but  it  has  to  be  made  out  nevertheless,  'and  before  the  jury 
caii  be  justified  in  pronouncing  a  verdict  of  guilty,  they  must 
be  satisfied  of  the  fact  of  intention,  as  clearly  as  of  the  fact 
of  possession,  and  the  fact  of  knowledge.  Indeed,  the  last 
mentioned  fact  is  hardly  ever  susceptible  of  positive  proof, 
and  often  inferred  from  circumstances,  but  without  its  ezisl- 
ence  there  could  be  no  conviction. 

The  burden  of  proof  feiccording  to  all  the  principles  of  juris- 
prudence never  devolves  upon  the  accused,  until  tde  prose- 
cution has  at  least  made  out  a  prima  facie  case.  The  in- 
struction given  would  be  subversive  of  these  principles,  and 
was  consequently  not  warranted. 

Another  error  assigned  is,  that  the  Court  erred  in  modi* 
'  fying  two  of  the  defendant's  instructions,  and  in  not  giving 
them  in  the  terms  i^sked.  There  is  no  force  in  this  objec- 
tion, as  the  law  of  the  last  session  (1846-7,)  doels  not  in- 
hibit the  Court  from  giving  instructions  as  to  the  law  of  the ' 
case,  such  as  he  thinks  proper,  and  conducive  to  justice, 
without  their  being  asked,  provided  such  instructions  are 
given  in  writing.  Any  other  construction  of  that  law  is  not 
warranted  by  its  language,  or  consonant  with  sound  sense. 
V  If  the  instructions  of  the  Court,  or  the  modification  of  those 
asked  for  by  the  counsel,  contain  substantially  law  ap- 
plicable to  the  case,  and  asked  for  by  counsel,  the  ob- 
jects of  justice  are  obtained,  and  the  party  has  no  right  to 
complain.  The  same  view  has  been  expressed  in  a  case  de- 
cided at  this  term.   Vanlandingham  v.  Ifystony  (antej  126.) 

VOL.  IV.  56  ■       ^ 
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It    does  not  appear  from  the  record,  that  the  instructions 
given  by  the  Court  were  not  reduced  to  writing. 

The  counsel  below  also  assigns  an  error,  (abandoned  by 
the  counsel  here,)  in  this,  that  the  Court  compelled  the  de- 
fendant to  acknowledge  his  own  identity  in  the  presence  of 
the  jury  and  witnesses.  We  only  notice  this  assignment  of 
error  for  the  purpose  of  disapproving,  in  the  strongest  pos- 
sible manner,  of  the  conduct  of  the  counsel  for  tlie  prisoner, 
in  pertinaciously  refusing  to  point  out  his  client,  and  in  per- 
sisting to  advise  him  not  to  answer  to  his  name,  as  is  shown 
by  the  bill  of  exceptions.  The  Court  undoubtedly  ascribed 
this  conduct  to  a  misapprehension,  on  the  part  of  the  counsel, 
of  his  professional  duty,  and  the  generally  laudable  zeal  of 
the  advocate  for  his  client,  for  otherwise  he  would  have  cep- 
tainly  vindicated  the  authority  of  the  law  by  imposing  a  severe 
fine. 

The  error  assigned  for  not  arresting  the  judgment  brings 
into  view  another  point,  which  we  desire  to  notice.  It  ap- 
pears from  the  record,  that  the  Judge  of  the  seventh  Judicial 
Circuit,  accordiiig  to  the  power  vested  in  him  by  the  legis- 
lature, (Laws  of  1847,  28,  §  6,)  at  the  June  term  of  the 
Grundy  Circuit  Court  entered  an  order  appointing  a  term  in 
said  county  for  the  16th  November,  1847.  The  Judge  after- 
wards, in  vacation,  made  another  order  changing  the  term 
first  appointed,  to  the  22d  day  of  November,  1847. 

It  is  contended  that  the  Judge  had  no  power  to  make  this 
change,  as  his  power  over  the  subject  was  gone  after  the  first 
appointment.  We  can  see  no  good  reason  for  this  proposi- 
tion. Usually,  the  legislature  fixes  the  terms  of  Court,  but 
in  some  cases  it  has  delegated  that  power,  for  purposes  of 
public  convenience,  to  the  respective  Judges  of  the  Courts. 
The  power  to  appoint,  as  a  general  rule,  implies  the  power 
to  revoke.  If  the  Court,  for  reasons  satisfactory  to  himself, 
and  in  order  to  better  consult  the  public  interest,  tiiought 
proper  to  set  aside  the  first  order,  and  appoint  another  time 
more  convenient,  we  think  he  acted  properly  and  within  the 
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scope  of  his  authority. '  That  the  order  was  made  in  vaca- 
tion,  cannot  be  objectionable,  as  the  law  authorizes  the  Judged 
to  make  the  appointment  of  the  term,  which  authority  he 
can  ei^ercisb  either  in  ternt  or  out  of  term. 

.  We  are  of  opinion,  then,  that  all  the  errors  last  noticed, 
are  not  well  assigned;  but  for  the  one  first  mentioned,  the 
judgment  must  be  reversed  and  the  prisoner  discharged. 

,     '  Judgment  reversed. 


Nathaniel  Buc^mastkr,  for  the  use  of  George  W.  Denham, 
plaintiff  in  error,  v 
error. 


Maitning  Beames  eicd.,  defendants  in 
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■    Error  to  Madison. 

# 

A  Buit  upon  a  replevin  bond  was  brought  in  the  name  of  the  sheriff  for^e  u»e 
of  one  of  the  parties  in  interest,  and  the  defendant  demurred:  Held,  that  the 
nominal  plaintiff  was  the  only  one  of  whom  the  Court  would  take  notice, 
and  the  fact  of  one  of  several  parties  interested  having  brought  a  suit  in  the 
name  of  the  sheriff,  could  not  be  questioned  by  a  demurrer.  \ 

To  an  action' upon  a  replevin  bond,  it  was  pleaded  that  after  the  plaintiff  in  the 
replevin  suit  had  commenced  his  suit  and  before  the  trial  thereof,  one  of  the 
defendants  in  that  suit  had  carried  away  the  property  replevied  and  had  con- 
verted it  to  his  own  use:    Held,  that  if  such  was  the  fact,  a  return  of  the 

.  property  shouldlhave  been  pleaded  in  the  replevin  suit,  and  the  Court  would 
not  have  awarded  a  writ  of  retomo  hahendo. 

Fleas  purporting  to  answer  the  whole  declaration,  and  which  answer  but  a 
part;  are  bad. 

The  proper  practice  in  regard  to  exceptions,  is,  to  make  them  upon  the  trial  and 
to  file  a  bill  of  the  same  at  that  term,  llie  Court,  however,  may  in  its  dis- 
cretion, permit  tjie  bill  to  be  filed  at  the  next  term,  but  the  practice  is  not 
commendable. 

Debt  upon  a  replevin  bond,ln  the  Madison  Circuit  Court, 
brought  by  the  plaintiff  in  error  against  the  defendants  in 
error,  and  heard  before  the  Hon.  James  Semple  and  a  jury, 
at  the  May  term  1843.  Verdict  and  judgment  for  th^  de- 
fendants. 

The  pleadings  and  evidence  are  stated  by  the  Court* 
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L.%  TrumbuUj  for  the  plaintiff  in  error. 

J.  Gillespie^  and  ^.  T.  Bledsoty  for  the  defendants  in  error. 

The  Opinion  of  the  Court  was  delivered  by 

KoERNER,  J.*  This  was  an  action  of  debl^  brought  by  N. 
Buekmaster,  late  sheriff  of  Madison  county,  for  the  use  of 
Denham,  at  the  May  term  1842,^  of  the  Madison  Circuit 
Court,  against  Beames  and  Arthur,  on  a  replevin  bond,  exe- 
cuted by  defendants  to  said  sheriff,  on  commencing  an  action 
of  replevin  against  said  Denham  and  two  others,  James  K. 
Osborn  and  William  Brady.  In  this  replevin  suit  Beames 
had  been  nonsuited,  and  a  writ  de  reiorno  habendo  had  been 
awarded,  which  writ  had  been  returned  by  the  said  sheriff, 
that  the  said  Beames  had  refused  to  re-deliver  the  property, 
and  that  he  had  not  been  able  to  find  it. 

The  breaches  assigned  in  the  declaration  are,  that  Beames 
did  not  prosecute  his  suit  with  effect;  that  he  did  not  pay 
the  costs  and  condemnation  money,  and  that  he  did  not  re- 
turn the  property  replevied  by  him  to  the  sheriff,^  present 
plaintiff,  nor  to  any  of  the  owners  of  the  property,  the  de- 
fendants in  the  replevin  suit. 

It  has  been  contended  in  the  argument  that  this  declara- 
tion is  bad,  inasmuch  as  it  is  brought  for  the  use  of  but  one 
of  the  defendants  in  the  replevin  suit,  while  it  ought  to  have 
been  for  the  use  of  all.  We  cannot  see  the  force  of  this 
objection.  Buekmaster  is  the  only  plaintiff  in  this  record, 
of  whom  notice  can  be  taken,  and  the  propriety  of  but  one 
of  the  parties  beneficially  interested  in  the  performance  of 
the  conditions  of  this  bond,  using  the  name  of  the  sheriff  for 
the  purposes  of  this  action,  cannot  be  questioned  by  a  de- 
murrer. 

The  pleadings  subsequent  "to  the  declaration,  are  of  the 

most  multifarious  and  confused  character,  making  it  difficult 

indeed  to  state  them  intelligibly.    An  effort  seems  to  have 

been  made  in  the  Court  below  to  involve  the  case,  in  utter 

■ 

*Tkokab,  J.  having  been  of  counsel  in  this  case,  did  not  sit  at  the  hearing. 
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obscurity,  for  the  purpose  perhaps  of  gaining  an  advantage 
in  pleading,  which  the  merits  of  the  case  failed  to  afford. 
We  cannot  but  express  our  disapprobation  of  such  a  practice, 
so  little  .calculated  to  obtain  the  ends  of  justice,  and  mos,t 
generally  detrimental  to  the  very  party  which  is  intended  to 
be  protected  by  this  species  of  pleading. 

The  first  plea  interposed  by  defendants,  avers  that  Osborn, 
one  of  the  defendant^  in  the  replevin  case,  had,  since  the 
last  continuance  of  the  present  suit,  released  defendant 
Beames,  (to  the  extent  of  said  Osborn's  interest,)  from  all 
liability  on  said  replevin  bond.  This  plea,  being  one  oi  puis 
darrein  continuance^  was  defective  in  form,  and  being  pleaded 
as  a  plea  in  bar,  defective  in  substance.  It  averred  a  release 
made  by  one  alone  of  three  persons  beneficially  interested, 
by  one  who  was  no  party  to  the  record  in  any  respect,  and  ' 
executed  to  one  only  of  two  defendants,  equally  liable^  The 
plaintiff  filed  a  demurrer  to  this  plea,  but  the  record  does 
not  show  that  the  Court  ever  gave  a  decision  on  its  validity, 
and  the  plaintiff  appears  to  have  \^aived  his*  objection  by 
filing  subsequently  iivo  replications  to  this  plea,  alleging  in 
the  first  that  said  Osborn  had  no  interest  in  the  suit,  (which 
the  pleadings  had  already  sufficiently  shown,)  and  in  the 
second,  that  the  said  release  was  executed  by  fraud  and  col- 
lusion. The  defendants  never  took  issue  on  these  replica- 
tions, and  they  seem  to  have  been  forgotten  in  the  further 
progress  of  the  suit.  ,  The  second  plea  of  defendants,  alleges 
that  Beames,  one  of  the  defendants,  was  the  owner  of  the 
property  claimed  by  him  in  the  replevin  suit,  and  which  the 
Court  had  ordered  him  to  return. 

The  third  plea  avers,  that  Denham  never  was  the  sole 
owner  of  said  property. 

The  fourth  plea  sets  forth,  that  Denham,  Osborn  and  Brady 
never  were  the  sole  owners.  The  Court  very  properly  sus- 
tained a  demurrer  to  each  of  these  last  pleas. 

The  fifth  plea  alleges,  that  after  Beames  had  commenced 
his  replevin  suit,  and  before  the  trial  thereof,  Denham  had 
carried  away  the  property  so  replevied,  and  had  converted 
it  to  his  own  use. 
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This  plea  was  defective.  If  Denham,  one  of  the  persons 
out  of  whose  possession  the  property  Jbad  been  replevied, 
had,  before  the  trial,  re-taken  it,  Beames  could  have  shown 
this  on  the  trial  of  said  replevin  suit,  and  the  writ  de  retomo 
habendo  would  not  have  been  granted,  or  he  might  have  sued 
Denham  for  the  trespass.  But  this  is  a  suit  on  the  bond, 
wherein  Beames  and  Arthur  have  bound  themselves  to  abide 
the  judgment  in  the  suit  they  were  then  commencing,  and 
return  the  property,  and  they  must  comply  with  their  obli- 
gations. Be  this,  however,  as  it  may,  the  proper  plea  to  make 
these  facts  available,  would  have  been  one  alleging  ar  return 
of  the  property.  This  plea  was  also  bad  in  another  respect, 
as  it  professed  to  answer  the  whole  declaration,  while  it  in 
fact  answered  but  one  of  the  breaches. 

The  plaintiff,  nevertheless,  took  issue  on  this  plea,  as  also 
on  the  sixth,  which  averred  that  Beames  paid  the  costs  and 
condemnation  money,  and  which  was  also  bad,  it  being  an 
answer  to  but  one  of  the  breaches,  while  purporting  to  an- 
swer the  whole  declaration. 

The  seventh  plea  alleges,  that  Beames  paid  Brady,  who  is 
no  party  to  this  suit,  nor  the  obligee  in  the  bond,  the  penalty 
of  the  bond;  on  this  plea,  which  we  consider  also  as  defec- 
tive, the  plaintiff  took  issue. 

The  eighth  plea  is  non  est  factum^  concluding  to  the  coun- 
try, to  which  the  plaintiff  replied,  also  concluding  to  the 
country.  The  defendants  joined  issue' on  the  replications  to 
the  fifth,  sixth  and  eighth  pleas,  but  not  on  the  replication  to 
the  seventh  plea.  There  was  a  demurrer  to  one  of  the  plain- 
tiff's replications  to  the  defendant's  plea  of  release,  but  to 
which  one  the  record  does  not  inform  us,  nox  does  it  appear 
what  became  of  it.  There  is  also  an  order  in  the  record, 
showing  that  the  Court  overruled  a  demurrer  to  defendant's 
last  plea,  but  as  the  last  plea  thus  far  pleaded,  was  the  gen- 
eral issue,  this  decision  must  have  applied  to  some  other 
plea,  but  to  which  one  we  cannot  possibly  determine.  Some 
of  these  pleadings  were  filed  at  the  September  term  1842, 
and  at  the  May  term  1843,  the  defendant  filed  another  plea, 
(not  numbered,)  which  alleges  that  Beames  was  the  bona 
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fide  owner  of  the  property  replevied,  and  that  he  did  pay  all 
the  <;osts  and  condemnation  money  adjudged  against  himj 
and  that  the  plaintiff  had'  sustained  no  damage.  This  plea, 
as  defective  as  any  of  the  rest,  was  replied  ^to,  the  replica- 
cation  traversing,  ls(,  the  allegation  that  Beames  was  bona 
fide  owner;  2d,  that  plaintiff  had  sustained  no  damage,  and 
leaving  the  averment  that  Beames  had  paid  the  costs  and 
condemnation  money  unanswered;  it  alleged  that  defendant 
had  not  paid  the  sum  of  money  in  said  bond  mentioned.  The 
defendants  joined  issue  on  this  replication,  but  made  subse- 
quently a  motion  to  strike  out  the  last  allegation  in  the  repli-  ^ 
cation,  it  being  a  departure  from  their  pjlea,  of  which  motion 
no  disposition  seems  to  have  been  made. 

This  being  the  situation  of  the  case,  the  issues,  such  as 
they  were,  were  submitted  to  the  jury,  who  found  a  verdict 
for  the  defendants  on  all  the  issues,  wher^pon  t;he  plaintiff's 
counsel  entered  a  motion  for  a  new  trial  and  a  re-pleader, 
which  motions  were  overruled,  and  judgment  was  entered 
for  defendants. 

The  errors  assigned  are  as  numerous  as  the  pleadings 'to 
the  case: 

1st.  That  under  the  issues  joined,  the  Court  permitted  de- 
fendants to  read  in  evidence  to  the  jui^,  an  assignment  of  a 
bond  or  contract  for  land  from  one  J.  H.  Osbom  to  one 
Cameron,  and  from  Cameron*  to  Beames. 

2d.  Because  after  reading  said  bond,  the  Court  would  not 
permit  plaintiff  to  ask  witness  Osbom,  if  he  assigned  said 
bond  to  Cameron. 

3d.  Because  the  Court  allowed  defendants  to  read  in  evi- 
dence a  pretended  release  of  the  property  replevied  by  one 
Cameron,  of  date  31st  October,  18S6. 

4th.  Because  the  Court  refused  to  allow  plaintiff  to  prove 
to  the  jury,  that  the  pretended  assignment  read  in  evidence, 
did  not  include,  and  was  not  intended  to  include  the  wood 
and  coal. 

6th.  Because  the  Court  refused  evidence  offered  by  the 
plaintiff  pertinent  to  the  issue. 

6th.  Because  the  Court  admitted  illegal  testimony  to  go  the 
jury  on  part  of  defendant. 
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7th.  Because  the  Court  rejected  the  first,  third  and  sixth 
instructions  to  the  jury,  asked  for  by  plaintiff. 

8th.  Because  the  Court  admitted  and  gave  to  the  jury  the 
instructions  asked  for  by  the  defendants'  counsel  and  excep- 
ted to  by  plaintiff's  counsel. 

9th.  Because  %he  Court  gave  the  instructions  asked  for  by 
thje  defendants,  and  refused  to  give  those  asked  by  plaintiff. 

10th,  Because  the  Court  refused  to  grant  a  new  trial. 

11th.  Because  the  issue  presented  by  the  fourth  plea,  of 
defendants,  was  an  immaterial  issue,  and  did  not  determine 
the  merits  of  the  action. 

The  bill  of  exceptions,  after  reciting  the  testimony  of  one 
or  two  witnesses,  and  also  that  certain  title  papers  were  in«> 
troduced,  which  are  set  out  at  length,  states  that  no  other 
witnesses  were  examined.  It  also  embodies  various  instruc- 
tions, giv^n  or  refused  to  be  given  by  the  Court,  and  sets 
out  what  objections  were  made  by  plaintiff  during  the  pro- 
gress of  the  trial.  This  bill  was  filed  at  the  succeeding 
November  term,  (a  practice  which  we  do  not  commend,  bat 
which  the  Court  had  discretion  to  tolerate,)  and  is  very 
inartificially  drawn.  After  setting  forth  the  decision  of  the 
Court  on  many  of  the  points,  of  which  the  party  now  com- 
plains, it  goes  on  to  state  in  the  present  tense,  <Ho  all  of 
which  decisions  of  the  Court  the  plaintiff  excepts.'*  From 
this  mode  of  expression  we  cannot  understand,  that  the 
exceptions  were  made  upon  the  trial,  which  must  be  done  in 
order  to  make  the  decisions  of  the  Circuit  Court  revisable 
here.  This  is  expressly  decided  in  Gibbons  v.  Johnsofij  3 
Scam.  63,  where  many  decisions  on  the  same  point' are  re- 
ferred to  in  the  Opinion  of  the  Court.  By  the  application. of 
this  long  settled  rule,  it  appears  by  a  careful  examination  c^ 
the  bill  of  exceptions,  that  this  Court  cannot  look  into  the 
alleged  errors,  embraced  by  the  fourth,  fifth,  seventh,  eighth, 
^ninth,  tenth  and  eleventh  assignments  of  error.  The  second 
and  third  assignments  have  no  foundation  at  all  in  the  record, 
as  the  bill  of  exceptions  does  not  show,  that  either  such  a 
release  as  is  spoken  of  in  the  third  assignment  was  produced, 
nor  such  a  question  as  the  one  mentioned  in  the  second  was 
ever  asked.    The  first  and  sixth  assignments  are  one  and  the 
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same,  and  the  only  ones  which  we  can  notice,  the  bill  stating 
that  the  plaintiff  excepted  to  the  introduction  of  the  said  pa- 
pers. This  assignment  of  error  questions  the  correctness  t>f 
the  decision  of  the  Court,  in  permitting  defendants  to  read 
in  evidence  a  certain  paper  executed  by  one  Osbom  to  one 
Cameron,  purporting  to  convey  forty  acres  of  land,  described 
as  the  land  on  which  Osborn  lives,  and  also  the  possession 
thereof,  and  his  interest  in  the  coaling  thereon;  and  a  similar 
paper  from  Cameron  to  Beames,  conveying  to  the  latter  the 
same  indefinite  interest,  together  with  one  hundred  and' 
eighty  six  cords  of  wood,  and  one  pit  of  charcoal. 

It  is  proper  to  remark  here,  that  the  property,  originally  in 
dispute  in  the  replevin  suit  was  a  pit  of  charcoal  and  a  lot 
of  cord  wood,  and  if  the  legitimate  question  in  the  present 
case  had  been  the  right  of  property  in  the  articles  formerly 
replevied  by  Beames,  this  testimony,  vague  as  it  was,  might 
have  had  a  tendency  to  show  property  in  Beames.  But  as 
before  remarked,  this  issue,  though  raised  by  the  parties  by 
the  additional  plea  last  filed,  and  which  in  the  assignment  of 
errors  by  mistake,  is  designated  as  the  fourth,  was  wholly 
irrelevant  and  immaterial,  and  the  Court  for  that  reason 
ought  to  have  excluded  the  testimony.  '' 

It  is  insisted,  however,  that  because  the  plea  of  non  est 
factum  was  interposed,  and  a  verdict  found  for  defendant  on 
all  the  issues,  this  judgment  must  stand,  since  tiie  jury  may 
have  found  on  that  good  issue.  The  whole  record  of  the 
case  forbids  us  to  indulge  in  this  presumption.  AH  the  evi- 
dence which  we  find  incorporated  in  the  bill  of  exceptions, 
and  the  instructions  asked  for  as  well  by  plaintiff  as  by  de- 
fendant, (and  for  the  purpose  of  ascertaining  the  true  point 
of  contest  in  the  case,  this  Court  may  treat  the  instructions 
as  properly  before  it,)  make  it  manifest,  that  the  parties  made 
their  whole  case  turn  on  the  question  as  to  whether  Beames 
was  the  owner  of  said  property  or  not.  The  bill  of  excep- 
tions does  not  show  that  the  replevin  bond  was  in  testimony, 
but  it  does  not  give  all  the  evidence, ^but  only  so  much  as  the 
plaintiff  thought  necessary  to  exhibit  the  alleged  errors  6f 
the  Court.     It  cannot  be  supposed,  however,  that  the  de- 
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fendants'  counsel  would  ever  have  gone  into  proof  of  his 
defence,  if  plaintiff's  counsel  had  failed  to  show  his  bond, 
the  ground  work  of  his  action,  and  the  only  point  he  had  to 
prove.  Nor  can  it'  be  presumed  that  the  Court  would  have 
permitted  such  an  idle  waste  of  time.  The  bond  evidently 
formed  no  point  of  dispute  between  tbe  parties  in  the  Court 
below,  and  it  would  not  be  reconcilable  with  the  administra- 
tion of  substantial  justice,  for  this  Court  to  shut  its  eyes  to 
everything  which  transpired  betwejen  the  parties  on  the  trial, 
and.  to  raise  presumptions  in  favor  of  verdicts  on  the  most 
far-fetohed  and  improbable  hypothesis.  Hill  v.  Wardy  2 
Gilm.  286. 

We  are  of  opinion  that  the  merits  in  this  case  have  never 
been  tried,  and  that-  the  judgment  be  reversed,  and  a  venire 
de  novo  awarded,  for  the  purpose  of  trying  the  cause  on  the 
issue  of  nan  est  factum^  or  such  other  issue  as  the  Court 
below  may  allow  in  its  discretion  to  be  made  np. 

The  Qpsts  in  this  suit  to  be  paid  by  the  defendants  in  error.* 

Judgment  reversed. 


*Thi8  cause  was  argued  and  decided  at  the  December  term  1845,  at  which 
term  a  re-hearing  was  granted.  It  was  re-argued  at  the  present  term  and  the^ 
former  decision  affirmed. 
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Emanuel  Orr,  plaintiff  in  error,  v.  Joseph  Thompson,  who     '|  m«  *» 
sues  for  the  use  of  William  Curtis,  defendant  in  error. 

*  Error  to  Edwards. 

A  suit  in  favor  of  A.  for  the  use  of  B.  against  E.  and  F.  was  entered  upon  a 
justice's  docket,  when  E.  appeared  and  confessed  judgment  upon  a  joint  and 
several  promisory  note  executed  by  them.  Subsequenllv  the  justice  issued 
process  against  F.  reciting  the  previous  proceedings,  and  requiring  him  to 
show  cause  why  judgment  should  not  be  rendered  against  him  also.  He  ap-' 
peared  and  pleaded  in  abatement  the  death  of  the  nominal  plaintiff  prior  to  ^ 

the  commencement  of  the  suit^  which  defence  was  overruled  by  the  justice, 
who  rendered  a  separate  judgment  against  him:  Held,  that  the  process,  if 
regardled  as  a  scire  facioB,  was  unauthorized,  and  could  not  continue  the 
suit;  that  it  could  only  be  sustained  as  anew  and  independent  suit;  and,  also,   - 
that  the  previous  proceedings  constituted  no  bar  to  the  suit  against  F.  to  en- 

.   force  his  liability  as  one  of  the  makerd  of  the  note.  ^ 

The  plaintiff  in  error,  with  one  other  person,  executed  a 
note  to  Joseph  Thompson,  the  nominal  defendant  in  error. 
His  joint  and  several  promissor  appeared  before  a  justice  of 
the  peace  and  confessed  a  judgment  for  the  amount  of  the 
note,  no  process  having  been  issued.  Subsequently,  the 
justice  issued  process  against  the  present  plaintiff  in  error, 
which  recited  the  previous  proceedings  before  him.  The 
defendant  appeared  and  pleaded  the  death  of  Thompson  in 
abatement,  and.  to  the  jurisdiction  of  the  justice,  botli  of 
which  pleas  were  held  insufficient,  when  a  judgment  was 
rendered  against  the  defendant  for  the  amount  of  the  note 
and  interest.  He  then  appealed  to  the  Circuit  Court,  and, 
at  the  September  term  1846,  the  Hon.  William  Wilson  pre- 
siding, insi&ted  on  the  same  pleas,  which  were  again  adjudg- 
ed insufficient,  and  the  separate  judgment  against  him 
affirmed. 

IV.  H.  Herntfon^  for  the  plaintiff  in  error. 

1.  All  personal  actions  survive  to  the  legal  representa- 
tives of  the  deceased,  and  all  actions  should  be  brought  in 
the  name  of  executors  or  administrators.      1  Chitty's  PL  1, 
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2,  3,  19;  Gould's  PL  264,  §  90;  €Iapp  v.  Staughtonj  10 
Pick.  468. 

2.  Scire  facias  only  issues  from  Courts  of  record,  3  Tom- 
lin's  Law  Die.  426;  6  Bac.  Abr.  103,  a;  2  Bouvier's  Law 
Die.  379. 

3.  Justice's  Courts  are  not  Courts  of  record.  Thomas  v. 
Sobinson,  3  Wend.  267;  5  Ohio,  350;  Trader  v.  McKee,  1 
Scam.  658.  - 

4.  If  the  justice  had  no  right  or  power  to  issue  sci.fa.  and 
.  had  no  jurisdiction  over  the  person  of  defendant,  it  was  the 

duty  of  the  Circuit  Court  to  dismiss  the  suit;  for  if  the  jus- 
tice had  none,  the  Circuit  Court  could  have  none,  •^len  v. 
Belcher,  adm'r,  3  Gilm.  594. 

5.  A  sci.fa.  issues  in  Vermont  by  statute  from  a  justice's 
judgment.     3  U.  S.  Dig.  391,  §  164. 

•/?.  T  Bledsoe^  for  the  defendant  in  error. 

The«  Opinion  of  the  Court  was  delivered  by 
Treat,  J.*  The  record  discloses  this  state  of  case. 
Evin  Shelby /Und  Emanuel  Orr,  by  their  promissory  note, 
dated  the  20ib  of  October,  1838,  jointly  and  severally  prom- 
ised to  pay  Joseph  Thompson  $14-60  in  twelve  months.  A 
suit  was  docketed  on  this  note,  on  the  13th  of  November, 
1846,  before  a  justice  of  the  peace,  in  the  name  of  << Joseph 
Thompson,  for  the  use  of  William  Curtis,  v.  Evin  Shelby  and 
others;"  and  on  the  same  day,  on  the  appearance  and  con- 
fession of  Shelby,  the  justice  entered  a  judgment  against  him 
for  $19*60,  the  amount  then  due>  on  the  note.  On  the  27th 
of  April,  1846,  the  justice  issued  process  reciting  the  pre- . 
vious  proceedings,  and  requiring  Orr  to  show  cause  why 
judgment  should  not  be  rendered  against  him.  He  appeared 
and  pleaded  in  abatement,  the  death  of  Thompson  prior  to 
the  commencement  of  the  suit;  but  the  justice  overruled  the 
defence,  and  rendered  a  separate  judgment  against  Orr  for 

*LocxwooD,  J.  did  not  sit  in  this  case. 
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$20-26.  He  appealed  to  the  Circuit  Court,  and  there 
pleaded  the  same  matter  in  abatement;  but  the  Court  sus- 
tained a  demurrer  to  the  plea,  and  affirmed  the  judgment  of 
the  justice. 

The  process  issued  by  the  justice  was  probably  intended 
by  him  as  a  scire  facias  to  bring  in  Orr,  and  make  him  a  party 
to  the  judgment  against  Shelby.  As  such,  it  was  unauthor- 
ized. It  cannot  be  regarded  as  a  continuation  of  the  first 
suit,  for  that  was  at  an  end  when  the  judgment  was  entered 
against  Shelby;  but  must  be  treated  as  a  new  and  indepeur 
dent  action  against  Orr.  As  such,  it  may  be  sustained,  un- 
less the  matter  set  up  in  abatemdnt  will  defeat  it.  The 
previous  proceedings  constituted  no  bar  to  a  subsequent 
suit  to  enforce  the  liability  of  Orr,  as  one  of  the  makers  of 
a  joint  and  several  promissory  note.  The  action  was  in  the 
name  of  the  payee  as  the  legal  plaintiff.  The  plea  alleged 
that  he  died  previous  to  the  institution  of  the  suit.  If  true, 
the  legal  interest  was  in  his  personal  representative,  and  the 
suit  should  have  been  brought  in  his  name.  The  fact  that 
Curtis  was  the  beneficial  holder  of  the  note,  did  not  dispense 
with  the  necessity  of  suing  in  the  name  of  the  administrator. 
The  Circuit  Court  erred  in  sustaining  the  demurrer  to  the 
plea.  Its  judgment  will  be  reversed  with  costs,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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Alphonzo  N.  Delaunay,  appellant,  v.  Miltoji  G.  Burneit, 

appellee. 

,  '       Appeal  from  Jo  JDaviess. 

The  certificate  of  a  Register  or  Receiver  of  any  of  the  Land  Offices  of  the  Uni- 
ted States  to  any  fact  or  matter  of  record  in  his  office,  is  competent  evidence 
to  prove  the  fact  so  certified  in  any  Court  in  this  State. 

In  an  action  of  ejeAment,  an  extract  from  a  book  purporting  to  contain  the  re- 
cords of  Commissioners  appointed  by  the  President  of  the  United  States,  to 
determine  claims  to  certain  lots  in  Galena  arising  under  certain  Acts  of 
Congress,  was  read  in  evidence,  which  book  was  identified  by  the  testimony 
of  one  of  the  Commissioners  as  the  record  of  tlieir  proceedings  in  adjudica- 
ting upon  and  determining  the  rights  of  the  several  claimants.  In  connection 
witii  this  record,  a  permit  from  the  proper  officer  to  occupy  a  particular  lot 
was'also  read  to  prove  a  pre-emption:  7/cW,  that  Ihe  record  was  the  proper 
and  legitimate  evidence  to  confirm  the  fact  of  such  right  of  pre-emption,  and 
taken  in  connection  with  the  permit,  established  the  right  beyond  contro- 
versy. 

In  a  certificate  of  proof  of  a  deed  by  testimony  as  to  the  faojidwriting  of  the 
subscribing  witness  thereto,  it  was  stated  that  the  witness  called  to  prove 
such  handwriting  ^<was  well  acquainted  with  him:^'  Held^  that  this  was  a 
substantial  compliance  with  the  requisition  of  the  statute,  being  equivalent 
to  t^ie  declaration  tbathe  '^personally  knew  him:"  Held,  also,  that  the  statute 
does  not  require  the  officer  to  state  that  the  witness,  in  such  case,  was  "com- 
petent and  credible.'' 

The  interest  acquired  by  a  pre-emption  right  is  not  sm  estate  ^Hthin  any  defini- 
tion known  to  the  Common  Law.  It  is  not  an  interest  in  the  legal  title^  but 
merely  a  right  of  occupancy  for  the  time  being,  with  the  privilege  of  pur- 
chasing at  some  future  per  iod  at  a  stipulated  price.  Such  interests,  however, 
are  regarded  by  the  Courts  of  this  State  as  property,  which  may  pass  by  deed 
or  other  transfer. 

The  pmrchaser  of  a  pre-emption  right  is  regarded  as  the  'Hegal  representative^* 
of  the  original  claimant,  under  the  Act  of  Congress  granting  such  rights. 

The  construction  of  the  term  "legal  representative"  at  Common  Law,  depends 
upon  the  intention  manifested  by  the  party  using  it,  and  it  has  not,  therefore, 
always  necessarily  the  same  signification.  Such  intention  is  not  to  be  gath- 
ered solely  from  the  instrument  itself,  but  in  part  from  concomitant  circum- 
stances, the  existing  state  of  things,  and  the  relative  situation  df  the  parties 
to  be  affected  by  it. 

A  verdict  and  judgment  which  have  been  set  aside  for  the  purpose  of  a  new  trial 
under  the  statute  relating  to  actions  of  ejectment  cannot,  in  general,  be 
given  in  evidence  upon  the  s^ond  trial  of  tlie  same  cause  between  the  same 
parties  for  any  purpose  whatever. 

Ejectment,  in  the  Jo  Daviess  Circuit  Court,  by  change 
of  venue,  having  been  originally  commenced  in  the  County 
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Court  by. the  appellee  against  the  appellant.  The  cause 
was  finally  heard  in  the  Circuit  Court  at  the  October  term 
1847,  the  Hon,  Thomas  C.  Browne  presiding,  when  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiff. 

The  various  proceedings  in  the  Court  below  are  very  ftflly 
stated  by  this  Court  in  their  Opinion. 

The  cause  was  argued  early  in  the  term  by  JS.  B,  Wash- 
burne  and  */i.  T.  Bledsoe^  for  the  appellant,  and  by  S.  T. 
Logariy  for  the  appellee.  At  the  earnest  solicitation  of  T, 
Drummondj  the  counsel  for  plaintiff  in  the  Circuit  Court,  ^ 
who  was  not  present  at  the  time  of  this  argument,  he  was 
permitted  by  the  Court  to  argue  in  behalf  of  his  client,  and 
was  replied  to  by  •/?.  T,  Bkdsoe. 

Points  and  authorities  of  ./?.  T,  Bledsoe^  C  S.  Hempstead 
8c  E,  B.  Washburne^  counsel  for  the  appellant: 

The  five  first  errors  assigned  question  the  relevancy  and 
legality  of  the  evidence  which  the  plaintiff  was  permitted  to 
give  in  evidence  to  the  jury  In  the  Court  below. 

It  is  insisted  that  the  evidence  referred  to  in  the  first, 
second,  third  and  fifth  errors  assigned,  was  entirely  irrele- 
vant, and  had  nothing  to  do  with  the  issue.  The  rule  is, . 
that  the '  evidence  offered  must  correspond  with  the  allega- 
tions and  be  confined  to  the  point  in  issue.  1  Greenl.  Ev^ 
§52. 

The  record  of  the  former  trial  in  this  case  in  the  County 
Court,  which  Was  permitted  to  go  to  the  jury,  was  not  evi- 
dence, but  was  oppQsed  to  the  plainest  and  most  familiar 
principles.  Adams  ^n  Ejectment,  327,  215.  It  was  utterly 
irrelevant  and  was  calculated  to  lead  the  jury  astray.  If 
the  testimony  offered  does  not  prove  the'  issue,  or  is  calcu- 
lated to  lead  the  jury  astray,  it  ought  to  be  rejected.  1 
Scam.  230;  3  Peters,  336. 

The  deed  was  not  properly  proved.  The  mode  of  proof 
is  statutory,  and  being  in  derogation  of  the  Common  Law 
must  be  strictly  pursued. 

The  grantor  and  witness  are  both  dead.     What  ahould  be 
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done  in  such  a  case?  The  foundation  for  secondary  evi* 
dence  must  be  laid  by  showing  the  death  of  the  witness,  and 
then  the  statute  provides  that  proof  is  to  be  taken  of  the 
handwriting  of  the  grantor  and  witness  and  the  examination 
of  a  ^'competent  and  credible  witness,"  who  shall  state  on  oath 
that  he  personally  knew  the  person  whose  handwriting  he  is 
called  to  prove,  and  well  knew  his  signature,  (stating  his 
means  of  knowledge,)  and  that  he  believes  the  name  of  such 
person,  a^  party  or  witness,  was  thereto  subscribed  by  such 
person. 

How  does  the  proof  of  the  handwriting  of  the  witness 
conform  to  this  proof  which  the  statute  requires.  The  officer 
does  not  certify  that  Potts  is  a  credible  and  competent  wit- 
ness. Potts  does  not  swear  that  he  well  knew  the  signature 
of  the  witness,  Eerney.  He  does  not  state  his  means  of 
knowledge.  He  does  not  state  that  he  believes  that  the 
name  of  Kerney  was  subscribed  by  him.  He  only  states 
that  he  is  well  acquainted  with  Kemey's  handwriting,  and 
believes  the  above  signature  to  be  his. 

The  proof  of  Henry,  by  whom  it  is  attempted  to  prove  the 
handwriting  of  the  grantor  of  the  deed,  (Guyard,)  is  more 
formal  than  the  proof  of  the  handwriting  of  the  witness, 
(Kerney);  but  that  proof  is  substantially  defective  in  not 
showing  that  Henry  is  a  competent  and  credible  witness  and 
that  he  well  knew  the  signature. 

The  deed  of  Guyard  to  Burnett,  conveyed  old  wharf  lot 
number  three  and  no  more,  that  lot  the  grantor  intended  to 
convey  and  the  grantee  expected  to  receive.  The  deed,  the 
situation  of  the  parties  and  of  the  country,  all  prove  this. 

The  intention  of  the  parties  will  govern  as  to  the  con- 
struction of  a  deed,  and  a  particular  intent  must  control  the 
general  intent.     Datoes  v.  Prentice^  16  Pick.  435. 

In  construing  deeds,  effect  is  to  be  given  to  every  part  of 
the  description  if  practiqable,  but  if  the  thing  intended  to  be 
granted,  appears  clearly  and  satisfactorily  from  any  part  of 
the  description,  and  other  circumstances  of  description  are 
mentioned,  which  are  not  applicable  to  that  thing,  the  grant 
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will  not  be  defeated,  but  those  circumstances  will  be  reject- 
ed as  false  or  mistaken.     Jackson  v.  Moorcj  6  Cowen,  717. 

What  is  most  n[aterial  and  most  certain  in  a  description 
shall  prevail  over  th^t  which  is' less  material  and  less  cer- 
tain. Ibid. 

The  rule  that  the  deed  must  be  taken  most  strongly  against 
the  grantor  is  never  resorted  to,  even  in  a  deed  poll,  till  every 
other  rule  of  construction  fails.     Bac.  Max,  Rule  3. 

A  deed,  as  to  the  extent  of  the  premises  conveyed,  must 
receive  the  same  construction  which  would  have  been  given 
to  it  immediately  after  its  execution;  the  subsequeAt  devel- 
opement  of  facts  unknown  to  the  parties  at  the  time  of  the 
cox)veyanc0,  and  in  reference  to  which  course  they  cannot 
have  contracted,  cannot  effect  its  construction.  Fan  Wyck 
V.  Wright,  18  Wend.  157. 

In  the  construction  of  a  grant,  the  Court  will  take  into 
consideration  the  circumstances  attending  the  transaction 
and  the  particular  situation  of  the  parties,  the  state  of  the 
country  and  of  the  thing  granted  at  the  time,  in  order  to  as- 
certain the  intent  of  the  parties.  Mams  v.  Frothingham,  3 
Mass.  352. 

Aitd  where  the  intention  of  the-  parties  can  be  discovered 
by  the  deed,  the  Court  wilLcarry  that  intention  into  effect^  if 
it  can  be  done  consistently  with  the  rules  of  law.  Bridge 
V.  F^elliaglony  1  Mass.  219;  Wallis  v.  ffallis;  ih.  135;  Mar- 
shall V.  iPiskCy  6  do.  24;  Pray  v.  Fierce,  7  do.  381. 

A  clear  general  descriptiop  in  a  deed  is  not  controlled  by^ 
any  subsequent  expressions  of  doubtful  import  in  respect  to 
any  particular.  Ela  v.  Card*,  2  New  Hamp.  175;  Lyman  ^. 
Loomis,  5  do,  408;  JVhUe  v.  Gay,  9  do.  126. 

If  the"  description  be  sufficient  to  ascertain  the  estate  in- 
tended to  be  conveyed,  although  the  estate  will  not  agree  to 
some  of  the  particulars  in  the  desci^ption,  ye^  it  shall  pass 
by  the  conveyance,  that  the  intent  of  the  parties  may  be  ef- 
fected.    fVorthington  v.  Hylyet,  4  Mass.  196. 

Where  the  grantor  in  deed  described  the  premises,  in  the 
first,  place  by  fixed,  known  and  visible  metes  and  bounds^  as 
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well  as  by  corresponding  courses  and  distances,  and  theiv 
added  a  further  description,  bounding  the  land  on  its  several 
sides  by  the  adjoining  proprietors,  and  the  grantee  claimed 
land  within  the  latter  description,  it  was  excluded  by 
the  former.  In  an  ejectment  against  him  from  the  land,  it  was 
held  that  the  intention  of  the  parties  apparent  from  Uie  deed, 
was  not  by  different  descriptions  of  the  premises,  to  convey 
different  parcels  of  land,  but  one  and  the  same  parcel,  the 
additional  description  being  of  less  certainty  than  the  pre- 
ceding one,  was  controverted  by  it,  and  parol  evidence  was 
inadmissible  to  show  the  grantor  intended  to  convey  the  de* 
'  manded  premises.    Benedict  v.  Gaylordy  II  Conn.  332. 

Where  the  boundaries  mentioned  in  a  deed  of  conveyance 
are  inconsistent  with  each  other,  those  are  to  be  retained 
^which  best  subserve«the  prevailing  intention  manifested  on 
the  face  of  the  deed.     Oates  v.  Lewis,  7  Verm.  611. 

Where  the  particulars  in  the  description  of  land  in  a  deed, 
are  inconsistent  and  incongruous,  the  Court  may  reject  a 
part,  to  give  effect  to  the  deed.  In  doing  this  they  will  be 
guided  by  the  intent  of  the  parties,  as  gathered  from  the 
deed.     Hall  v.  FuUer,  7  Verm.  100. 

It  is  contended  that  Burnett  is  the  legal  representative  of 
R.  P.  Guyard,  but  being  a  purchaser,  he  cannot  be. 

The  legal  construction  of  the  words  "legal  represents* 
tives,"  is,  the  executors  or  administrators.  1  Roper  on 
Legacies,  108. 

Each  of  the  terms,  "personal  representatives,"  and  "legal 
representatives,"  in  its  strict  and  literal  acceptation,  evi- 
dently means  "executors"  or  "administrators;"  but  in  cases 
of  wills,  as  these  persons  sustain  a  fiduciary  character,  it  is 
improbable  that  the  testator  would  make  them  beneficial 
objects  of  gift,  and  accordingly  in  those  cases  it  has  been  de- 
termined to  mean  next  of  kin.    ^  Jarman  on  Wills,  38. 

A  representative  of  a  deceased  person,  sometimes  called 
a  personal  representative,  or  legal  personal  representative, 
is  one  who  is  executor  or  administrator.  2  Bouvier's  Law 
Dictionary,  317;  6  Mad.  169;  2  Vesey,  402. 
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In  its  ordinary  sense,  the  term  "legal  representatives,"  is  sy- 
nonymous with  the  term  "executors  and  administrators."  2 
Williams  on  Executors^  &nd  the  case  there  cited  of  Prw 
V.  Sirangey  819. 

In  the  case  of  Bennett  v.  Farrar,  2  Gilm.  698,  the  Su- 
preme Court  of  this  State  has  decided  that  the  term  legal 
representatives  under  the  act  of  Congress,  February  6th, 
1829,  meant  executors,  heirs  or  administrators,  and  not  pur- 
chasers. That  was  a  suit  in  relation  to  a  Galena  town  lot, 
the  controversy  arising  under  the  law  of  Congress  of  1829. 

T.  Drummondj  for  the  appellee,  examined  the  errors  as- 
signed by  the  plaintiff  in  their  order.  , 

1.  The  paper  book  was  admissible.  It  is  a  substantial 
compliance  with  the  law.  Rev.  Stat.  232.  Th^  whole  pa- 
per book  must  be  taken  together,  in  connection  with  the 
certificate,  by  which  it  will  appear  that  the  records  referred 
to  consist  of  a  statement  of  the  number  of  each  certificate, 
date  of  entry,  purchaser's  name,  and  number  and  situati9n  ^ 
of  eacl^  lot  and  out-lot  in  the  town  of  tjralena.  It  is  in  every 
respect,  therefore,  a  substantial  compliance  with  the  law. 

It  is  like  a  certificate  from  a  land  officer  of  the  various  en- 
tries in  a  township,  in  a  section,  &c.,  by  lists  with  a  proper 
heading,  in  which  case  it  certainly  could  not  be  pontended, 
that  in  each  entry  thei^  ought  necessarily  to  be  a  separate 
and  distinct  certificate  of  the  register. 

This  is  unimportant  at  all  eveiits,  because  the  special  cer- 
tificate of  the  register  of  the  29th  of  October,  1846,  was  a 
literal  compliance  with  the  statute,  i^nd  this  error  jvould 
only  present  the  ordinary  case  of  two  deeds  from  the  same 
party,  one  of  which  might  be  objectionable  for  mere  inform- 
ality, the  other  .entirely  unexceptionable;  the  admission  of 
*  the  former  though  improper,  would  not  be  error,  when  the 
same  fact  or  chain  of  title  was  established  by  the  latter. 

But  it  is  particularly  desired,  and  in  this,  I  am  confident, 
I  speak  the  sentiment  and  wish  of  the  who|e  Galena^ bar, 
that  the  Court  should  express  an  opinion  upon  the  question 
as  to  this  paper  book,  because  it  is  one  constantly  arising  in 
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our  Court9.  When  the  land  office  was  removed  from  Galena 
to  Dixon,  it  was  foreseen  that  some  general  list  of  the  entries 
in  Galena  would  be  necessary,  and  to  meet  this  necessity 
this  paper  book  was  obtained;  since  then  it  has  always  been 
used,  and  whenever  objection  has  been  taken,  it  has  uniform- 
ly been  overruled  by  our  Courts. 

It  is  to  be  observed,  that  though  an  objection  and  excep- 
tion was  taken  to  the  admission  of  the  register's  certificate 
of  the  29th  of  October,.  1846,  no  error  is  assigned  upon  that 
point. 

2.  The  Acts  of  Congress  of  February  5,  1829  and  July  2, 
.1836,  were  clearly  admissible.  They  are  private  Acts.  1 
Black.'  Com.  86,  note  21;  14  Peters,  363;  16  do.  234;  2 
Howard,  591. 

By  what,  general  law  are  town  and  city  lots  liable  to  entry 
at  a  land  office?  There  is  none.  We  refer  to  the  Acts  and 
introduce  them.  If  not  necessary,  there  is  certainly  no 
error  in  their  admission.  But  it  may  well  be  doubted,  wheth- 
er they  are  not  absolutely  necessary  in  order  to  show  Bur- 
nett's' right.  A  man  claims  property  under  a  privat%  Act  of 
Congress.  It  would  be  a  most  extraordinary  doctrine  to 
hold  that  law  inadmissible,  more  particularly  in  relation  to 
real  estate. 

3.  The  records  of  the  Board  of  Commissioners  were  prop- 
erly admitted.  12  Peters,  418;  2  Hovfard,  286,  316;  4  do. 
421,  449. 

They  were  admissible  in  order  to  identify  the  lot.  There 
was  a  deed  made  prior  to  the  entry  of  the  land;  of  course  thd 
land  eonveyed  was  to  be  connected  with  the  entry.  The 
Commissioners'  records  were  the  most  conclusive  and  satis- 
factory proof  of  that.  A  confirmation  by  Act  of  Congress 
and  the  certificate  of  the  Commissioners,  entry  at  the  land 
office,  and  issuing  of  Patent,  are  substantially  the  sapie  thing. 
12  Peters,  464;  2  Howard,  286;  4  do.-  468.  Wann's  testi- 
mony was  addressed  to  the  Court,  (not  to  the  jury,)  as  pre- 
liminary to  the  introduction  of  the  records. 

The  only  ground  of  objection  that  can  be  made,  is,  that 
we  cannot  go  behind  the  Register's  certificate.    But  this  dif- 
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fers  from  an  ordinary  case;  visually,  the  Register's  certificate 
(prior  to  the  issuing  of  a  Patent,)  is  the  only  evidence  of  title. 
In  this  case  the  'board  wiere  to  adjudicate  and  decide,  the 
Register  and  Receiver  of  the  Land  Office  were  mere  instru- 
ments who  were  obliged  to  issue  a  receipt  on  presentation  of 
the  commissioner's  certificate. 

We  do  not  go  behind  the  Register's  certificate /to  show  that 
it  issued  improperly,  but  to  sustain  it  and  conform  to  it,  and 
to  establish  that  our  right  accrued  prior  to  the  entry. 

This  must  always  be  the  rule  in  like  cases.  We  show 
t)ur  old  claim  and  trace  it^down,  and  the  reason  of  the  rule 
is  shown  by  a  part  of  the  plaintiff's  testimony  on  the  defencjg 
in  the  Court  below*.  In  order  to  defeat  us,  they  introduce 
a  plat  made  by  Caj^tain  Craig  long  before  the  entry.  It  is 
unnecessary  to  notice  the  permit  boot,  for,  though  its  admis- 
sion was  objected  to  andean  exception  taken,  no  error  is  as- 
signed on  that  point. 

4.  As,  to  Guyard's  deed  of  October  13,  1829,  this  was 
properly  admitted  in  evidence. 

In  placing  a  construction  on  this  deed,  as  to  the  descrip- 
tion, &c.,  it'is  just  to  consider  the  situation  and  circumstan- 
ces of  the  country.  2  Howard,  316.  As  to  the  acknowledg- 
ment, it  is  not  necessary  that  the  certificate  of  the  officer 
«houId  state  that  the  witness  was  c6mpetent  and  credible. 
The  presumption  is,  that  they  are  both  until  the  contrary  is 
shown. 

The  law  never  contemplated  that  the  magistrate  or  officer, 
before  whom  the  proof  of  a  deed  was  taken,  should  be  the 
judge  of  the  competency  of  the  witnesses.  To  be  satisfied 
of  this,  it  is  only  necessary  to  consider  the  very  many  and 
difficult  questions  which  arise  in  determining,  this  point. 
The  witness  must  be  of  sufficient  understanding,  compre- 
hend the  obligations  of  an  oath,  be  free  from  interest,  not  a 
party.  1  Greenl.  Ev.  §  327.  Now,  in  these  matters  are  fre- 
quently involved  the  most  abstruse  and.  difficult  questions 
in  the  law,  and  it  would  be  singular  if  the  statute  intended 
to  leave  the  determination  of  such  questions  to  an  officer 
authenticating  a  deed.     If  it  did,  then  their  judgment  would 
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seem  to  be  fioal.    But  such  is  not  the  law.     4  Johns.  161;  2 
Wend.  308;  2  HiU's  (N.  Y.)  R.  612. 

\  *If  the  witness  is  incompetent  and  incredible,  that  fact  must 
be  made  to  appear  by  the  party  alleging  it.  It  is  true  that  the 
general  priaciple  of  law  is  undoubted,  that  when  there  is  a 
witness  to  a  deed,  you  must  call  him,  if  ^ithin  reach  of  the 
jurisdiction  of  the   Court,  and  if  not,  you  must  prove  his 

^  handwriting;  but  the  reason  of  the  rule  is  exceedingly  arti- 
ficial, and  it  has  been  much  modified  by  the  current  of 
modem  authority.  It  is  clear  that  the  good  sense  of  the 
principle,  lies'not^so  much  in  determining  who  witnessed  a 
^ed,  as  who  executed  it  as  grantor.  6  Peters,  319;  22 
Pick.  90;  11  ^Wend.  110;  13  do.  178;  2  do.  676;  2  Johns. 
461;  1  Greenl.  Ev.  §§  676, 669, 672.  It  iS  conceded,  however, 
that  this  deed  of  Guyard  is  offered  under  th^  statute,  and 
we  must  show  a  compliance  with  it.  • 

But  it  has  been  repeatedly  decided  in  this  and  other  States, 
that  a  literal  compliance  is  not  necessary.  2  Scam.  308, 
374,  626;  1  Gilm.  116,  160,  302;  3  Ohio,  140;  6  do.  363;  16 
do.  423;  6  Blackf.  476;  3  Gowen  &  Hill's  notes,  1247, 1249. 
The  authentication  in  this  case  is  a  substantial  compliance 
with  the  law. 

In  the  proof  of  the  handwriting  of  the  subscribing  witness 
to  the  deed,  Mr.  Potts  does  not  particularly  state  his  means 
of  knowing  the  handwriting.  It  may  be  admitted  that  this 
should  appear  to  the  certifying  officer;  but  the  important 
question  is,  is  it  indispensable  that  it  should  affirmatively  ap- 
pear in  the  certificate  the  officer  gives? 

The  same  remark  is  applicable  here  ad  before.  The  cer- 
tificate of  the  officer  has-  a  particular  locality — gives  the 
name  of  the  witness,  &c.  It  is  generally  in  the  power  of  the 
other  party  to  negative  the  proof,  if  any  serious  doubt  is  en- 
tertained as  to  the  genuineness  of  the  instrument.  The 
statute  only  makes  the^.authentication  it  prescribes,  prima 

facte  evidence. 

The  certificates  or  affidavits  attached  to  the  deed  do  not 
show  that  they  personally  knew  the  party  whose  handwriting 
the  witnesses  were  called  on  to  prove.    But  they  state  they 
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were  ^^acqaainted/'  and  ^^well  acquainted"  with  the  party. 
These  are  stronger  terms  than  personal  knowledge,  because 
while  we  know  many,  we  are  acquainted  with  but  few.  To 
be  acquainted,  or  well  acquainted  with  a  man,  is'to  have  a 
familiar  knowledge  of  ];iim.  Then,  as  to  the  handwriting  of 
the  grantor — ^the  most  important — the  means  of  knowledge 
are  given.  \Vd  do  not  ihsist  that  this  authentication  follows 
the  precise  words  of  the  statute,  but  their  general  tenor, 
scope  and  spirit.  It  may  be  like  a  declaration  on  a  written 
instrument,  correctly  set  forth  in  legal  terms,  but  not  contain 
a  ^ord  of  the  original.  In  leaving  this  branch  of  the  subject, 
it  may  well  be  borne  in  mind,  th^t  when  any  doubt  is  thrown 
upon  a  written  instrument,  it  is  not  the  fact  that  there  has 
been  an  exact  compliance  with  a  statute'in  all  its  minute  par*  ^ 
ticulars  that  will  remove  the  doubt,  but  the  contrary.  When 
men  commit  a  fraud  in  a  tran^faction  that  a  statute  requires 
to  be  done  in  a  particular  mahner,  they  are  careful  to  coine 
up  to  its  very  letter,  while  on  the  other  hand,  if  Everything 
is  fair  and  honest,  they  are  apt  to  be  heedless  and  indifferent. 

6.  The  judgments  of  the  County  Court  were  admissible 
to  show  the  former  trials,  not  afi  conclusive  or  as  a  bar,  but 
to  have  such  weight  as  the  jury  might  think  proper,  as  in 
case  of  doubt,  or  to  rebut  presumption  arising  from  posses- 
sion. 12  Peters,  418,  434,  766,  767;  4  Wash.  C.  C.  R.  477; 
26  Wend.  432,  437;  9  Cowen,  233;  Adams  on  Eject.  361, 
and  notes.  But  if  the  Court  erred  in  this  point  it  was  imma- 
terial, and  the  judgment  will  not  for  that  be  reversed.  1 
Taunt  12;  6Bing.  661;  2  Moore,  150;  I  Blackf.  164;  3  do. 
222;  6  do.  69;^  3  Scam.  18.  This  principle  is  peculiarly  ap- 
plicable in  a  case  like  this,  when  the  main  questions  in  the 
cause  depend  upon  documentary  evidence. 

6.  Under  this  head  will  be  considered  the  instructions 
given  and  refused  on  both  sides;  and  this  brings  up  the^gravest 
question  in  the  cause — the  meaning,  effect  and  operation  of 
Guyard's  deed  of  1829  to  Burnett  under  the  Laws  of  Con- 
gress of  1829  and  1836.  And  in  the  first  place,  what  was 
Guyard's  right?  It  was  a  right  to  property,  an  inchoate 
right  to  real   estate,  and  as  such,  assignable,  devisable,  de- 
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scendible.  It  was  at  least  a  possibility  coupled  with  ad 
interest.  11  Wend.  110;  13  do.  178;  1 W.  Black.  606;  1  H. 
Black.  30;  3  Term  R.  88;  9  Ohio,  147;  9  Peters,  133;  10 
do.  330,  722.  If  the  permit  should  only  be  regarded  as  a 
license,  that  would  not  change  it.     15  Wend.  380,/ &c. 

The  difficulty  and  ^ror  in  this  part  of  the  case  consist  in 
assimilating  this  to  an  ordinary  pre-*emption,  which,  in  gen- 
eral, is  a  mere  personal  privilege. 

Here  was  a  survey  recognized  by  authority  of  law;  a  per- 
mit given  iii  pursuance  of  law,  (14  Peters,  526,)  and  the  Act 
of  5th  February,  1829,  itself,  recognized  the  validity  of  ^he 
permits.  On  the  faith  of  these  permits  large  improvements 
were  made,  money  expended,  and  valuable  rights  of  property 
acquired.  A  special  Act  of  the  legislature  had  recognized 
them  as  valid.  Act  of  January  13, 1836;  Laws  of  1836, 238, 
Rev.  Stat.  Eject.  §  57.  ^     ' 

These  rights  have  been  regarded  as  property  by  many  of' 
the  Acts  of  the  legislature,  and  by  several  decisions  of  this 
Court.  They  can  be  assigned  and  transferred,  and  are  liable 
to  execution.  Turney  v.  SauriderSf  4  Scam.  527.  They 
pass  to  an  assignee  under  a  decree  in  bankruptcy.  French 
V.  Carr,  2  Gilm.  664. 

Then,  as  to  the  question  of  warranty.  It  is  a  general  war- 
ranty, ^'warrant  and  defend  the  said  M.  G.  Burnett  from  aU 
other  persons  except  the  United  States  of  America:''  It  is 
almost  precisely  like  the  warranty  in  Stoddatd  v.  Chambers^ 
2  Howard,  284,  where,  as  I  have  ascertained  by  a  certified 
copy  of  the  deed,  the  warranty,  by  Bell  in  that  case,  was  to 
'  Mackay  against  heirs,  &c.,  but  not  against  th^  Government; 
and  this  warranty  was  there  held  an  ostoppel.  The  excep* 
tion  amounts  to  nothing.  In  an  ordinary  general  warranty, 
an  Act  of  the  Government,  within  its  constitutional  limits, 
would  be  no  breach.  The  doctrine  of  estoppel  is  sometimes 
said  to  be  odious,  but  truly  understood,  it  promotes  justice. 
It  is  applied  to  prevent  circuity  of  action. 

It  operates  here.  The  principle  I  contend  for  is,  that  if 
a  person  acquire  for  himself  an  inchoate  and  imperfect  right 
to  land,  and  the  perfection  or  consummation  of  that  right  is 
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dependent  upon  his  holding  it,  a  transfer  or  assignment  of  it 
will  prevent  him  fr<Mn  perfecting  it  for  his  own  benefit;  or  if 
in  terms  he  is  the  party  to  perfect  the  right|  it  shall,  in  point 
of  fact,  be  for  the  benefit  of  his  grantee.  His  heirs  could^  ' 
not  perfect  it  in  such  case.  A  right  that  had  been  assigned 
could  not  descend  to  heirs. 

This  was  not  a  life  estate  in  Guyard,  and  if  he  parted  with 
his  right  or  interest,  his  heirs  could  not  perfect  an  imperfect 
right  which  did  not  descend  to  them.  This  is  not  the  case 
where  one  acc(uires  property  by  title  paramount  in  a  third 
person.  4  Wend.  622;  11  do.  llOj  13  do.  178;  3  Mete.  121; 
7  Greenl.  96;  4  Kent's  Com.  98;  3  Pick.  52;  13  do.  116;  8' 
do.  1535  "24  do.  325,  327;  5  Ohio,  125;  Frisby  v.  Ballance,  . 
S  GUm.  141. 

As  to  the  difference  in  the  survey,  I  take  this  position:  If 
by  virtue  of  a  law  of  Congress,  either  special  or  g<eneral,  a 
person  has  the  right  of  perfecting  his  title  to  land,  by  pur- 
chase or  otherwise,  and  the  boundaries  are  to  be  determined 
by  the  Surveyor  General,  or  by  a  board  of  commissioners, 
whenever  they  are  determined  by  the  competent  authority, 
such  determined  boundaries  govern  and  conclude  the  parties, 
as  well  at  Law  as  in  Equity,  no  matter  how  many  other  or 
different  boundaries  or  surveys  may  have  been  previously  set 
up  by  the  claimants,  nor  how  many  mesne  conveyanc^sT  there 
may  be.  Jonrdan  v.  Barretty  4  Howard,  169,  421,  449;  3 
do.  788. 

It  is  conceded  there  is  a  difference  between  the  superin- 
tendent's survey  and  that  of  the  Commissioners.  They  were 
identical,  as  to  this  lot,  only  in  part  The  land  granted  by 
the  deed  was  neither,  exactly.  When  made,  this  was  only  a 
private  survey-  It  was  of  no  effect  till  the  law  of  Congress 
gave  it  validity.  The  same  law  that  recognized  it,  declared 
that  a  strip  of  land  along  the  river  should  remain  forever  a 
public  highway.  There  was  only,  therefore,  as  valid,  the 
survey  of  part  of  the  wharf  lots. 

But  the  Commissioiiers  (taking  the  place  of  the  Surveyor 
General,)  had  the  right  to  survey,  having  regard  to  the  streets 
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and  lots  already  surveyed,  that  is,  not  rigidly  bound  by  them, 
but  taking  the  superintendent's  survey  as  their  general  guide. 
Now  my  doctrine  is,  that  the  Commissioners  having  this 
power,  where  there  is  a  variance  between  the  old  survey  and 
the  new,  the  new  survey  controls  the  rights  of  the  parties, 
because  it  is  the  legal  Government  survey. 

By  virtue  of  the  permit  to  the  front  lot  on  the  river,  new 
lot  number  three  was  entered.  * 

But,  however  it  may  be,  in  relation  to  the  warranty  and 
survey,  Burnett,  under  tlie  Act  of  1829,  is  the  legal  repre- 
sentative of  Guyard,  and  as  such,  his  title  to  thfe  lot  is  per- 
fect. 

What  is  the  meaning  of  the  term  ^^legal  representative," 
as  used  in  the  Act?  Itjmay  be  heirs,  devisees,  or  purcha- 
sers— certainly  not  executors,  or  administrators. 

If  the  original  claimant  had  transferred  his  right,  then  the 
person  to  whom  the  right  was  transferred  legally  represented 
him  as  to  that  claim;  if  he  died,  leaving  a  will,  then  the 
devisee;  if  without  a  will,  the  heir  represented  him. 

The  only  difficulty  as  to  the  question,  is  the  not  properly 
distinguishing  as  to  property.  As  to  personalty,  the  admin- 
istrator and  executor  are  always  legal  representatives}  as  to 
realty,  never.  .The  only  power  -en  executor.has  over  realty, 
is  by  the  express  provisions  of  the  will;  that  of  the  adminis- 
trator is  ordinarily  to  make  application  to  the  proper  Court 
to  sell  it  for  the  payment  of  debts.     16  Peters,  113. 

ft  may,  in  principle,  be  likened  to  the  case  of  land  war- 
rants, in  relation  to  which,  it  is  lyell  settled  that  they  do  not 
go  to  administrator  or  executor.  See  part  2d  of  Public 
Lands  Instructions,  &c.  There  is  bo  pretence  of  title  in 
Delaunay.     It  is  a  mere  naked  possession. 

The  record  states  in  this  case  the  death  of  Guyard,  and 
an  attempt  is  made,  not  to  establish  title  in  the  defendant 
below,  but  to  make  it  appear  that  there  is  an  outstanding 
title,  either  in  the  heirs  of  Guyard,  or  in  his  administrator. 
The  prima  facie  right  of  Burnett,  at  least  in  part,  must  be 
admitted.  But  to  9et  «p  an  outstanding  titlfe,  it  must  be 
clear  and  unquestionable.    6  Peters,  312,  498;  3  Howard, 
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769;  and  yet  the  record  does  not  show  an  h^ir,  exeeutor  or 
administrator  in  existence. 

The  land  is  passed  <Ho  the  legal  represeiitatives  of  R.  P. 
Guyard."  If  Guyard  had  been  living,  and  it  were  passed  to 
him  by  name  and  so  entered,  it  may  be  conceded  that  his 
title  would  be  good,  at  least  at  law,  in  spite  of  his  deed  of 
1829.  12  Peters,  458;  though  in  that  case  the  contrary  doc- 
trine was  strongly  pressed.  12  Peters',  appendix  765.  But 
as  it  is  to  his  legal  representative,  it  becomes  immaterial 
whether  Guyard  were  living,  or  died  leaving  heirs,  &c.  Let 
us  look  at  the  question  upon  principle.  Here  w6re  most  val-  ^ 
uable  rights  of  prpperty-  It  is  notorious  that  they  were  im- 
properly transferred  from  hand  to  hand;  in  some  instances, 
particular  lot?  in  Galena  for  thousands  of  dollars.  These 
transfers  are  a  part  of  the  history  of  the  country,  and  yet  if 
it  be  true,  that  under  the  law  of  1829,  a  purchaser  does  not 
represent  the  original  claimant,  he  loses  his  money  and  the 
^claimant  gets  the  land.  And  it  would  be  a  singular  C9ndition 
of  things,  if,  after  the  claimant  had  sold  his  lot,  and  received 
and  used  the  purchase  money,  at  his  death  his  heir,  as  heir, 
could  have  ihe  benefit  of  that  property  which  his  ancestor 
had  already  sold;  or  that  the  administrator  could  hold  it  for 
the  estate  of- the  original  claimant.  It  is  apparent  that  it 
was  fiever  contemplated  to  produce  consequences  so  unjust 
and  oppressive,  by  theAct  of  1829. 

The  authorites  cited  on  the  other  side,  Roper,  Jarman, 
Williams  and  Bouvier,  as  to  the  meaning  of  "legal  represent- 
.ative,"  show  that  circumstances  must  determine. 

But  the  important  questioA  is  not  what  these  elementary 
writers  understand  by  Hui  terms,  but  what  did  the  Congress 
of  the  United  States  mean  when,  in  this  and  similar  laws,  the 
term  "legal  representative'*  is  employed? 

This  expression  has  been  repeatedly  used  by  Congress 
in  various  laws.  1  Land  Laws,  122,  90,  132,  115,  153,  453. 
If  the  Court  will  examine  these  and  many  other  Acts  that 
might  be  cited,  and  also  some  of  the  cases  in  Peters,  and 
Howard,  already  referred   to,  wher«  these  Acts,  many  of 
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them,  are  construed,  it  will  find  a  uniform  course  of  action 
upon  this  point. 

Again,  Patents  are  almost  every  day  issued  under  some 
such  laws,  to  a  man  and  his  legal  representatives.  It  has  never 
been  supposed  in  such  a  case,  if  the  man  had  parted  with 
his  right,  that  the  grantee  could  not  hold  by  virtue  of  the 
Patent.  An  examination  of  the  proceedings  of  all  the  Boards 
of  Comftiissioners,  who  have  acted  under  similar  laws,  will 
tend  to  the  same  result.  They  have  uniformly  considered 
the  purchaser  as  representing  the  original  claimant. 

The  practice  of  the  Board  at  Galena  was  uniform  in  thus 
construing  the  law..  Such  was  the  construction  on  exactly 
like  Acts  by  the  Boards  of  Dubuque,  Mineral  Point,  Burling- 
ton, &c. 

These  Acts  are  the  same.  1  Land  Laws  649, 668.  And  see 
particularly  Senate  Document  fqr  1835-6,  Vol.  1,  Doc.  16, 
pp.  7,  16,  33,  69,  &c.,  where  many  cases  will  be  found  where 
confirmations  were,  made,  as  in  the  present  instance. 

It  is  well  settled,  then,  adjudications  made  by  Boards  of 
Commissioners  are  conclusive.  Such  is  the  law  of  this 
Court.  2  Gilm.  698.  But  they  are  only  conclusive  when 
within  authority  of  law;  but  admitting  the  expressions  in  the 
law  of  1829  to  be  ambiguous,  it  is  perfectly  notorious  what 
has  been  the  construction  of  the  Board.  In  a  vast  majority 
of  applications,  assignees  and  grantees  represented  the  orig- 
inal claimants.  It  will  not  be  pretended  that  the  Board  had  a 
right  to  give  a  certificate  to  any  one.  They  were  bound  by 
the  law.  When  no  claimant  came  forward,  as  purchaser,  heir, 
devisee,  or  permittee,  to  demand  the  right,  they  gave  it  to 
the  le^al  representative  of  the  original  claimant,  and  let  the 
Act  of  Congress  decide  who  was  such. 

This  course  of  action  on  the  part  of  the  various  Boards  of 
Commissioners  has  been  sanctioned  by  Congress  and  by 
the  Government.  In  this  particular  case,  the  law  of  1836 
required  the  Board  to  file  the  evidence  with  the  Register  and 
Receiver.  Patents  have  issued  to  purchasers  as  legal  repre- 
sentatives of  their  grantors. 
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In  Missouri)  similar  questions  have  often  arisen  under  like 
Acts  of  Congress,  and  the  case  of  Montgomery  v.  £an- 
dusky ^  9  Missouri  714,  is  an  authority  in  point  for  the  doc- 
trine I  maintain. 

If  this  be  the  true  construction  of  the  law  of  1829,  then 
the  various  questions  connected  with  the  instructions  of  the 
Court  below  become  unimportant. 

7.  It  is  unnecessary  to  examine  particularly  the  questions 
connected  with  the  motion  for  a  new  trial,  and  for  an  amend- 
ment of  the  record. 

The  first  has  already  been  fully  considered,  even  admitting 
that  an  exception  was  taken  at  the  trial.  The  amendment 
of  the  recori  was  a  matter  of  discretion  and  the  refusal  was 
proper,  because  to  amend  it  in  the  manner  requested,  would 
have  spread  a  fact  on  its  pages  which  did  not  occur.  It 
would  be  to  allow  it  to  speak  what  a  party  supposed  and 
understood  to  take  place,  and  not  the  actual  fact.. 

On  the  whole,  it  is  insisted  that  the  judgment  below  should 
be  affirmed.  There  have  been  three  trials  in  the  Courts 
below,  the  last  of  which  was  with  the  consent  of  the  plaintiff 
below^  all  resulting  in  the  same  way.  Full  justice  has  been 
done  between  the  parties. 

The  Opinion  of  the  Court  was  delivered  by 
Purple,  J.  This  was  an  action  commenced  in  the  Coun- 
ty Court  of  Jo  Daviess  county,  to  recover  the  possession  of 
a  certain  lot  of  ground  in  the  city  of  Galena.  The  declara- 
tion contains  two  counts.  The  first  count  describes  the  lot 
as  being  ^^Lot  No.  three,  on  the  east  side  of  Main  street^ 
and  running  back  to  Watier  street,  on  the  west  side  of  -Fe- 
vre  river."  The  second  count  describes  the  lot  as  being 
<<Lot  No.  three,  on  the  east  side  of  Main  street,  and  running 
back  to  Water  street,  on  the  west  side  of  Fevre  river, 
known  and  designated  before  the  survey  of  the  town  of  Ga- 
lena, as  a  lot  situated  on  Main  street,  adjoining  Peck's 
warehouse,  and  boun&ed  by  Main  street  on  the  west,  by 
Peck's  lot  on  the  south  and  Fevre  river  on  the  east." 
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There  were  two  trials  of  the  cause  in  the  County  Court, 
verdicts  in  favor  of  the  plaintiff,  and  new  trials  granted. 
.  Tlie  defendant  then  moved  the  Court  for  a  change  of  venue 
in  the  cause,  which  motion  was  allowed,  and  by  agreement 
the  cause  was  taken  to  the  Jo  Daviess  County  Circuit 
Court. 

On  the  9th  day  of  October,  1847,  the  said  cause  came  on 
for  trial  in  the  said  Circuit  Court,  and  the  following  verdict 
was  returned  by  the  jury:  "We,  the  jury,  find  the  defendant 
guilty  of  unlawfully  withholding  the  premises  claimed  by  the 
plaintiff,  as  alleged  in  his  declaration,  and  find  that  the  estate 
established  in  the  plaintiff  on  the  trial  is  an  estate  in  fee  sim- 
ple," &c. 

The  plaintiff  first  calfed  Charles  6.  Thomas  as  a  witness, 
who  being  sworn,  stated  that  he  was  acquainted  with  George 
Mixter's  handwriting;  that  he  had  seen  him  write  often,  and 
that  he  believed  the  signature  to  the  instrument  purporting 
to  be  signed  by  said  Mixter  to  be  in  the  proper  handwriting 
of  the  said  Mixter,  and  that  said  Mixter  was,  at  the  time  the 
said  instrument  bore  date,  acting  Register  of  the  Land  Office  at 
Dixon,  Illinois,  and  that  Galena  was  in  the  Dixon  Land  Dis- 
trict, and  thereupon  the  plaintiff  offered  to  read  in  evidence 
to  the  jury  the  instrument,  which  was  in  words  and  figures 
following,  to  wit: 

"I,  George  Mixter,  Register  of  the  Land  Office  at  Dixon, 
Illinois,  certify  that  on  the  20th  day  of  February,  A.  D.  1838, 
lot  No.  three,  (3)  Main  and  Water  street,  Galena,  Illinois, 
(which  then  and  now  is  in  the  Dixon  Land  District,)  was 
entered  and  purchased  of  the  United  States  in  the  name  of 
<*the  legal  representatives  of  R.  P.  Guyard,"  which  fact  of 
such  entry  and  purchase  appears  of  record  in  my  office. 

Given  under  my  hand  at  Dixon,  this  twenty  ninth  (29th) 
day  of  October,  A.  D.  1846. 

(Signed)  Geo.  Mixter,  Register." 

The  plaintiff  then  called  Dan  Stone  as  a  witness,  who 
being  duly  sworn,  said  he  was  acquainted  with  the  handwri- 
ting of  Samuel   Hackelton,  and  had  seen  him  write,  and 
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believed  the  signature  to  be  genuine  to  the  certificate,  pur- 
porting to  be  signed  by  him,  in  the  words  an  1  figures  follow- 
ing, to  wit: 

"Land  Office,  Galena,  September  26,  1840. 

I  hereby  certify,  that  the  foregoing  entries  are  correctly 
copied  from  the  records  of  this  office. 

(Sighed)     Samuel  Hackelton,  Register." 

Which  certificate  was  at  the  end  of  a  paper  book,  purpor- 
ting to  be  a  statement  of  the  sale  of  town  and  out-lots  in  the 
town  of  'Galena,  Illinois,  and  which  was  set  down  in  separ 
rate  and  distinct  columns,  tst,  the  number  of  the  certificate; 
2nd,  the  date  of  the  entry;  3rd,  the  name  of  the  purchaser; 
4th,  the  number  of  the  lot;  fith,  its  situation,  &c.  And  said 
Stone  also  stated,  that  at  that  time,  he  (Hackelton)  was  the 
acting  Register  of  the  Land  Office  of  the  Galena  Land  Dis- 
trict, and  thereupon  the  plaintiff  offered  to  read'  in  evidence 
an  extract  from  said  paper  book,  which  showed,  that  on  the 
20th  day  of  February,  1838,  Jot  three.  Main  and  Water 
streets,  was  entered  in  the  name  of  'Hhe  legal  representa- 
tives of  R.  P.  Guyard."  Said  Stone  also  stated?  that  in 
September,  1840,  and  prior  thereto,  the  Land  Office  was  at 
*  Gsdena,  and  was  subsequently  removed  to  Dixon.  To  the 
reading  of  which  extract  in  evidence  to  the  jury,^  the  de- 
fendant by  his  counsel  objected,  and  the  Court  overruled 
the  objection,  and  the  extract  as  aforesaid  was  read  to  the 
jury,  and  the  defendant  by  his  counsel  excepted. 

The  plaintiff  then  offered  in  evidence  two  certain  Acts  of 
Congress  which  are  as  follows: 

<^An  Act  authorizing  the  laying  off  a  town  on  Bean  river, 
in  the.  State  of  Illinois,  and  for  other  purposes. 

1.  Be  it  enacted^  Src.  That  a  tract  of  land  in  the  State 
of  Illinois,  at  and  including  <<Galena,"  on  Bean  river,  shall, 
under  the  direction  of  the  surveyor  of  the  public  lands  for  th« 
States  of  Illinois  and  Missouri,  and  the  Territory  of  Arkansai , 
be  laid  off  into  town  lots,  streets  and  avenues,  and  into  out- 
lots,  having  regard  to  the  lots  and  streets  already  surveyed, 
in  such  manner,  and  of  such  dimensions,  as  he  may  think  prop- 
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er:  Provided,  that  the  tract  so  to  be  laid  off  shall  not  exceed 
the  quantity  contained  in  one  entire  section,  nor  the  town 
lots  one  quarter  of  an  acre  each,  nor  shall  the  out->lots  exceed 
the  quantity  of  two  acres  each.  When  th6  survey  of  the  lots 
shall  be  completed,  a  plat  thereof  shall  be  returned  to  the 
Secretary  of  the  Treasury,  and  within  twelve  months  there- 
after the  lots  shall  be  offered  to  the  highest  bidder  at  public 
sale,  under  the  direction  of  the  President  of  the  United 
States,  and  at  such  other  times  as  he  shall  think  proper: 
Provided,  that  no  town  lot  shall  be  sold  for  a  sum  less  than 
five  dollars;  and  provided  further ,  that  a  quantity  of  ground 
of  proper  width  on  the  said  river  and  running  therewith  the 
whole  length  of  the  said  town,  shall  be  reserved  from  sale 
for  public  use,  and  rem*ain  forever  a  common  highway. 

2.  ^nd  he  it  further  enacted,  that  it  shall  be  the  duty  of 
the  said  surveyor  to  class  the  lots  already  surveyed,  in  the 
said  town  of  Galena,  into  three  classes,  according  to  the 
relative  value  thereof,  on  account  of  situation  and  eligibility 
for  business,  with^t  regard,  however,  to  the  improvements 
made  thereon;  and  previous  to  the'  sale  of  the  said  lots  as 
aforesaid,  each  and  every  person,  or  his,  her,  or  their  legal 
representative  or  representatives,  who  shall  heretofore  have 
obtained  from  the  agent  of  the  United  States  a  pennit  to  oc- 
cupy any  lot  or  lots  in  the  said  town  of  Galena,  or  who  shall 
have  fictually  occupied  and  improved  any  lot  or  lots  in  the 
said  town,  or  within  the  tract  of  land  hereby  authorized  to 
be  laid  off  into  lots,  shall  be  permitted  to  purchase  such  lot 
or  lots,  by  paying  therefor,  in  cash,  if  the  same  fall  within 
the  first  class,  as  aforesaid,  at  the  rate  of  twenty  five  dollars 
per  acre;  if  within  the  second  class,  at  the  rate  of  fifteeen 
dollars  per  acre,  and  if  within  the  third  class,  at  the  rate  of 
ten  dollars  per  acre:  Provided,  that  no  one  of  the  persons 
aforesaid  shall  be  permitted  to  purchase  by  authority  of  this 
section  more  than  one  half  acre  of  ground;  unless  a  larger 
quantity  shall  be  necessary  to  embrace  permanent  improve- 
ments already  made. 

Approved  February  6, 1829.'* 
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'<An  Act  to  amend  an  Act  entitled  ^^an  Act  authorizing 
the  laying  off  a  town  on  Bean  river,  ih  the  State  of  Illinois, 
and  for  other  purposes,"  approved  fifth  February,  eighteen 
hundred  and  twenty  nine. 

1.  Be  it' enacted^  ^"c,  that  all  acts  and  dyties  required 
to  be  done  and  performed  by  the  surveyor  of  the  States  of 
Illinois  and  Missouri,  and  the  Territory  of  Arkansas,  under 
the  Act  to  which  this  is  an  amendment,  shall  be  done  and 
performed  by  a  Board  of  Commissioners  of  three  in  number, 
any  two  of  whom  shall  form  a  quorum  to  do  Jbusiness;  said 
Commissioners  to  be  appointed  by  the  President  of  the  Uni- 
ted States,and  shall,  previous  to  their  entering  upon  tiie 
discharge  of  their  duties,  take  an  oath  or  affirmation  to  per- 
form the  same  faithfully  and  imj^artially. 

2.  •Sndbe  it  further  enacted^  that  the  said  Commissioners 
shall  also  have  power  to  Ii«ar  evidence  and^  determine  all 
claims  to  lots  of  ground  arising  under  the  Act  to  which  this 
is  an  amendment,  and  for  this  purpose  the  said  Commission- 
ers are  authorized  to  administer  all  oaths  that  may  be  neces- 
sary, and  reduce  to  writing  all  the  evidence  in  i^upport  of 
claims  to  pre-emption  presented  for  their  consideration;  and 
when  all  the  testimony  shall  have  been  heard  and-  consider- 
ed, the  said  Commissioners  shall  file  with  the  Register  and  . 
Receiver  of  the  Land  Office  at  Galena,'  the  testimony  in  the 
case,  together  with  a  certificate  in*  favor  of  each,  person  hav- 
ing the  right  of  pre-c;mption;  and  upon  making  payment  to 
the  Receiver  at  Galena,  for  the  lot  or  lots  to  whicji  such 
person  is  entitled,  the  Receiver  shall  grant  a  receipt  there- 
for, and  issue  certificates  of  purchase,  to  be  transmitted  to  . 
the  General  Land  Office,  as  in  other  cases  of  the  sale  of  pub- 
lic lands. 

•  3.  ^nd  be  it  further  enacted^  that  the  Register  and  Re- 
«ceiver  at  Galena,  after  the  Board  of  Commissioners  l\ave 
heard  sLnd  determined  all  the  cases  of  pre-emption  under  the 
Act  to  which  this  is  an  amendment,  shall  expose  the  residue 
of.  lots  to  public  sale  to  the  highest  bidder,  after  advertising 
the  same  in  three  public  newspapers  at  least  six  weeks  prior 
to  the  day  of  sale,  in  the  same  manner  as  provided  for  the 

VOL.  IV,  60 


Digitized  by  VjOOQ IC 


474  SUPREME  COURT. 

Delavmay  v.  Burnett 

sale  of  the  public  lands  in  other  cases;  and  after  paying  to 
the  Commissioners  the  compensation  hereinafter  allowed 
them,  and  all  the  other  expenses  incident  to  the  said  survey 
and  sale,  the  Receiver  of  the  Land  Office  shall  pay  over  the 
residue  of  the  money  he  may  have  received  from  the  sale  of 
lots  aforesaid,  by  pre-emption  as  well  as  at  public  auction, 
into  the  hands  of  the  County  Commissioner  of  Jo  Daviess 
county,  to  be  expended  by  them  in  the  erection  of  public 
buildings,  and  the  construction  of  puitable  wharves  in  the 
town  of  Galena. 

4.  •Sndbe  it  further  enacted^  that  the  Commissioners  ap- 
pointed to  carry  this  Act  into  effect,  shall  be  paid  by  the 
Receiver  six  dollars  each,  per  day,  for  their  services,  for 
every  day  they -are  necessarily  employed. 

Approved  July  2d,  1836." 

To  the  reading  of  which  said  Acts  of  Congress  in  evidence, 
the  defendant's  counsel  objected  and  excepted. 

The  plaintiff  then  called  Daniel  Wann,  who  being  sworn, 
testified  that  lie  was  one  of  the  'acting  Commissioners  with 
John  Turney  and  Samuel  Leech,  under  said  Act  of  Con- 
gress of  1836;  that  they,  as  such  Commissioners,  kept  a  rec- 
ord of  their  proceedings  and  doings,  and  employed  a  clerk, 
and  that  he  recognized  a  book  then  shown  to  him,  as  being 
the  said  record  of  their  proceedings  and  doings,  and  that. 
Phillip  B.  Bradley  was  their  clerk,  and.  that  the  entry  in  the 
said  book  was  in  the  handwriting  of  the  said  Bradley,  and 
therefrom  the  plaintiff  offered  to  read  in  evidence  an  extract 
from  page  169  of  said  record,  in  the  words  and  figures  fol- 
lowing, to  wit: 

"ThQ  legal  representatives  of  Robert  P.  Guyard  claim 
Lot  No.  3,  between'  Main  and  Water  streets,  and  in  sup- 
port of  their  claim  produced  a  certified  copy  of  a  permit, 
granting  the  same  to  Robert  P.  Guyard,  dated  March  12, 
1828,  signed  Charles  Smith,  together  with  evidence  of  the 
loss  of  the  original  permit. 

"The  'Commissioners  are  of  opinion,  that  the  legal  repre- 
sentatives of  Robert  P.  Guyard  are  entitled  to  a  pre-emption 
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te  said  Lot  No.  3,  embracing  twenty-foiir  feet  front  on  Main 
street  and  forty  seven  feet  front  on  Water  street,  containing 
.08^  of  an  acre,  of  the  first  class." 

To  the  testimony  of  said  witness,  and  to  the  reading  of 
iaid  extract  from  said  book  in  evidence  to  tht  pry>  the  de- 
fendaift  by  his  counsel  objected,  and  the  objection  was  over- 
ruled by  the  Court;  and  thereupon  the  Cburt  permitted  the 
said  extract  to.be  read  to  the  jury,  to  which  ruling  of  the 
Court  the  defendant,  by  his  counsel,  excepted.  The  said 
witness,  Daniel  Wann,  then  recognized  a  book  shown  to  him 
by  platntiff 's  counsel,  as  the  original  "Permit  Book,''  so  call- 
ed, being  a  record  of  th6  Superintendent  of  the  U.  S.  Lead 
Mines,  of  permits  to  lots*in  the  town  of  Galena;  that  said 
book  was  before  the  said  Commissioners,  and  that  they  ^ 
acted  upon  it..  To  all  which  testimony  in  relation  to  said 
Permit  Book,  the  defendant,  by  his  counsel,  objected,  but 
the  Court  overruled  the  objections. 

The  plaintiff  then  called  Albion  T.  Crow,  who  being  duly 
sworn,  testified  that  he  was  acquainted  with  Charles  Smith, 
who.  was  acting  Superintendant  of  the  U.  S.  Lead  Mines,  at 
Galena,  on  March  12,  1828,  and  that  Martin  Thomas  was 
the  real  Superintendent  at  the  time,  and  that  an  entry  in 
said  Permit  Book^  bearing  date  March  12,  1828,  was  in  the 
handwriting  of  said  Charles  Smith;  and  thereupon  the 
plaintiff  offered  to  read  in  evidence  an  entry  in  said  Permit 
Book,  which  was  in  the  words  and  figures  following, 
to  wit: 

"Robert  P*  Guyard  is  permitted  to  occupy  Lot  No.  3, 
Wharf  Row,  under  the  usual  restrictions. 

Galena,  March  12,  1828. 

(signed)  Charles  Smith." 

To  the  reading  of  which  entry  in  evidence,  the  defend- 
ant, by  his  counsel,  objected,  which  objection  was  overruled 
by  the  Court,  and  the  said  entry  read  to  the  jury,  to  which 
ruling  of  the  Court,  in  permitting  said  entry  in  the  Permit- 
Book  to  be  read  to  the  Jury,  the  defendant,  by  his  counsel, 
excepted. 
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The  plaintiff  then  offered  to  read  in  evidence  to  the  jnry 
an  instrument  in  writing,  purporting  to  be  signed  by  R.  P. 
Guyard,  and  the  proof  and  authentication  thereof,  which 
was  in  the  words  and  figures  following,  to  wit: 

^'For  value  received,  I  have  this  day  bargained  and  sold, 
and  by  these  presents,  do  bargain,  sell,  convey  and  confirm 
unto  Milton  6.  Burnett,  all  roy  right,  interest  and  claim  to  a 
certain  lot  in  the  town  of  Galena,  (permit  being  lost,  the 
number  not  recollected,)  situated  on  Main  street,  nearly  op- 
posite Lytle  &  Wann's  store,  and  immediately  adjoining 
Peck's  warehouse,  and  bounded  as  follqws:  by  Main  street 
on  the  west,  by  Peck's  lot  on  the  south,  and  Fever  river 
on  the  east,  running  on  to  the  river  just  below  a  stone  wall^ 
about  two  or  three  high,  at  the  edge  of  low  water  mark, 
and  to  the  b^t  of  my  recollection,  it  is  the  third  from  the 
comer,  Soulard  owning  the  corner  and  Peck  the  next  ]ot. 
To  have  and  to  hold  the  above  described  lot,  with  all  and  sin- 
gular the  improvements  thereon:  I  warrant  and  defend  the 
said  M.  6.  Burnett,  from  all  other  persons  except  the  Uni- 
ted States  of  America.  Given  under  my  hand  and  seal,  this 
the  thirteenth  day  of  October,  in  the  Year  of  our  Lord  eigh- 
teen hundred  and  twenty  nine. 

(signed)  R.  P.  Guyard,  [L.  S.J 

Witness,  E.  Kerney. 

Mineral  Point,  Oct.  13,  1829. 

State  of  Illinois,  > 
Gallatin  County,  \ 

Before  me,  William  Edwards,  the  undersigned,  acting  jus- 
tice of  the'  peace  in  and  for  said  county,  and  State  above 
named,  appeared  Isaiah  L.  Potts,  who  being  duly  sworn, 
says,  that  he  was  well  acquainted  with  Elliott  Kerney,  a 
subscribing  witness  to  a  deed  made  by  R.  P.  Guyard,  to  Mil- 
ton G.  Burnett,  and  dated  at  Mineral  Point,  October,  13th, 
1829,  both  before  and  after  the  date  of  said  deed,  up  to  the 
time  of  his  death,  which  was  in  and  was  wdl  ac- 

quainted with  his  handwriting  during  the  whole  time,  and 
verily  believes  the  above  signature  to  be  Elliott  Kerney's, 
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who  he  knows  resided  in  or  about  Mineral  Point,  during  the 
whole  of  1829  and  a  part  of  thirty,  to  the  best  of  his  belief. 
Given  under  my  hand  and  seal  this  19th  day  of  May,  1845. 

(signed)  Isaiah  L.  Potts,  [L.  S.] 

Sworn  to  and  subscribed  to,  this  19th  day  of  May,  A.  D. 
1«45. 

(signed)  William  Edwards,  [J.  P.] 

State  of  Illinois,  ) 
Gallatin  County.  ^ 

I,  Leonard  White,  clerk  of  the  County  Commissioners' 
Court  in  and  for  said  county,  do  certify,  that  the  above  Wil- 
liam Edwards,  who  signed  the  above  affidavit,  is  and  was,  at. 
the  time  of  taking  the  same,  an  acting  justice  of  the  peace, 
duly  commissioned  and  qualified  as  such,  and  that  full  faith 
and  credit  are  due  to  his  official  acts  as  such. 

In  testimony  whereof  I  have  hereunto  set  my  h^md  and  the 
[l.  s.]      seal  of  said  Court,  at  Equality,  this  21st  day  of 
May;  A.  D.  1846. 
(Signed)  Leonard  White. 

Territory  of  Wisconsin,  ) 
County  of  Iowa.      \     ' 

William  Henry,  of  the  townt>f  Mmer&l  Point,  in  the  county 
aforesaid,  being  duly  sworn,  on  his  oath,  says  he  was  ac- 
quainted with  R.  P.  Guyard,  (whose  name  appears  to  th^ 
annexed  deed  of  conveyance  to^Milton  G.  Burnett,  dated  at 
Mineral  Point,  October  13,11829,)  When  said  Guyard  lived 
in  Galena;  also  when  he  lived  in  Mineral  Point.  Deponent 
further  states,  he  ha*  seen'  much  of  said  Guyard's  handwri- 
ting, and  have  seen  him  write,  and  knows  that  sAid  Guyard 
lived  in  Mineral  Point  in  the  year  1829,  and  this  deponeoit 
believes  that  the  signature  to  the  deed  hereto  annexed,  is  in 
the  handwriting  of  said  R.  P.  Guyard. 

(Signed)    "  William  Henry,     [l.  s.] 

Sworn  to  and  s*ubscribed  before  me,  James  8.  Bowden,  a 
justice  of  the  peace,  in  and  for  Iowa  county  aforesaid,  this 
12tji  day  of  June,  A.  D.  1846. 

(Signed)'  James  S.  Bowden,     [J.  P.] 
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Territory  of  Wisconsin,  ) 


County  of  Iowa. 

I,  Henry  L.  Dodge,  clerk  of  the  District  Court  of  the 
United  States,  within  and  for  said  county  and  Territory,  do 
hereby  certify  that  James  S.  Bowden,  whose  name  appears 
to  the  above  affidavit,  was,  on  the  day  of  the  date  thereof, 
and  now  id  an  acting  justice  of  the  peace,  in  and  for  said 
county  and  Territory,  duly  elected  and  qualified,  and  that  as 
such,  full  faith  and  credit  are,  and  of  right  ought  to  be  given 
to  all  of  his  official  acts.'  And  I  further  certify,  that  the^ 
'  above  signature,  purporting  to  be  his,  is  genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  af- 
[l.'s.]     fixed  the  seal  of  our  said  Court,  at  the  clerk's 
office  in  (the)  Mineral  Point,  inrsaid  county,  this 
12th  day  of  June,  A.  D.  1846.. 
(Signed)  Henry  L.  Dodge,  D.  C.  I.  C.,  W.  T. 

Recorded  this  13th  day  of  June,  A.  D.  1846.  at  nine 
o'clock,  A.  M.       '  ♦        . 

(Signed)  Jeremiah  Bettis,  Recorder." 

To  the  reading  of  which  in  evidence,  as  aforesaid,  the  de- 
fendant, by  his  coupsel,  objected,  Jirst^  because  it  was  not 
properly  authenticated;  second^  because  of  a  variance  from 
the  declaration;  thirds  it  was  not  such  an  instrument  as  title 
^could  enure  to  plaintiff  under,  and  for  other  reasons;  which 
objections  were  overruled  by  the  CoUrt,  and  the  instrument, 
and  authentication  thereof,  wei'e  read  to  the  jury,  to  all  of* 
whicbthe  defendant,  by  his  counsel,  excepted. 

The  plaintiff  then  called  William  H.  Bradley,  who  being 
sworn,  said  he  was  acting  as  deputy  clerk  of  the  Jo  Daviess 
County  Court,  and  thereupon  produced  the  record  of  the 
said  Court,  and  thereupon  offered  to  read  in  evidence  cer- 
tain entries  from  the  records  of  said  Court  in  this  suit,  when 
pending  in  said  County  Court.  To  the  reading  of  all  which 
entries  tbe  defendant,  by  his  counsel,  objected,  which  objec- 
tion was  overruled  by  the  Court,  and  said  entries  were  read 
to  the  jiiry,  to  the  reading  of  which  the  defendant,  by  his 
counsel,  excepted. 
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ThejplaintifF's  counsel  then  offered  the  transcript  from  the 
Jo  Daviess  County  Court  in  this  State,  filed  May  S.Oth,  18475 
stating  that  he  desired  it  might  be  considered  in  evidence 
before  the  jury,  as  containing  a  transcript  of  the  entries  read 
from  the  record.  The  defendant's  counsel  objected,  which 
objection  was  overruled  by  the  Court,  to  whicji  defendant 
excepted.  The  transcript  was  not,  in  point  of  fact,  read  to 
the  jury,  but  the  Court  allowed  the  transcript  to  go  to  the 
jury,  as  aforesaid,  to  whieh  defendant  objected,  which  objec- 
tion was  overruled,  and  defendant  excepted. 
'  The  plaintiff  then  called  Charles  R.  Bennett,  who  being 
sworn,  testified  that  l^e  wa9  a  surveyor,  and  that  he  laid  off 
the  town  of  Galena  in  1837,  under  tliQ  direction  of  the  Com- 
missioners, and  that  he  made  a  plat  of  the  town,  which  was 
then  produced  and  recognized  by  him  as  one  of  the  original 
plats.  '  Said  witness  stated  he  did  not  know  much  about  the 
wharf  lots;  that  he  run  off  the  new  lots  under  the  <}ir^ction 
of  the  Commissioners  aforesaid;  thai  he  did  not  know  how 
the  old  lots  were  situated  on  the  ground;  if  the  lines  of  old 
lot  No.  3,  Wharf  Row  were  run  oul  to  Main  street,  (hey 
would  embrace  nearly  the  present  lot  No.  3;  they  would  not 
miss  it  very  Inuch;  that  he  never  run  off  old  wharf  lots,  and 
only  judges  from  the  plat.  That  the  description  of  the  lot 
in  Guyard's  deed,  extended  out  to  Main  street,  would  take 
considerable  part  of  the  present  lot,  but  only  judges  from 
the  plat  like  anybody  else,  but^could  not  tell  what  proportion 
better  than  any  body  else  looking  at  the  plat;  does  not  know 
the  present  occupant  of  said  lot  No.  3,  Main  street.  None 
of  thp  lots  under  the  present  survey  run  to  the  river.  On 
the  cross-examination,  said  witness  testified,  that  he  did  not 
know  the  boundary  line  of  theold  wharf  lots;  that  he  judges 
of  the  lines  only  by  his  eye  and  the  map;  that  in  1829,  there 
was  a  road  that  run  into  the  bottom  across  the  square;  that 
James  Craig^a  witness  on  a  former  trial  in  this  case,  was 
dead.  » 

The  plaintiff  then  re-called  Albion  T.  Crow,  who  testified 
that  he  recollected  the  old  wharf  lots,  and  the  old  stone  wall 
made  by  Guy'ard  on  said  lots,  but  he  did  not  know  whether 
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ivharf  lots  run  to  the  river  or  not;  that  Main  street  runv 
now  as  it  did  then;  that  in  1829  the  trian^Iar  piece  of 
ground  between  Wharf  Row  and  Main  street  was  a  public 
square,  and  no  permits  were  ever  granted  upon  said  ground; 
that  he  was  acquainted  with  Guyard.  The  defendant  occu- 
pied present  lot  No.  3  under  the  new  survey,  during  the 
year  1846,  and  has  occupied  the  same  from  1836  to  the  pre- 
sent time.  The  Wharf  Row  lots  as  surveyed  by  the  Super- 
intendent, did  not  come  up  to  Main  street.  The  public 
square  between  the  Wharf  Row  lots  and  Main  street,  was 
'not  called  Main  street  in  1829. 

'  Daniel  Wann  was  then  re-called  by  plaintiff,  who  testified, 
that  all  the  old  wharf  lots  were  changed;  three  of  them  were 
changed  to  front  on  Main  street  by  new  survey,  and  a  street 
left  along  the  river.  Soulard  owned  the  first  lot,  and  Peck 
the  second  lot  in  1829.  The  old  wharf  lots  did  not  run  up 
to  Main  street.  That  in  consequence  of  the  street  running 
along  the  river,  the  lots  1,  2  and  3  of  the  Superintendent's 
survey  were  extended  up  to  Main  street  by  the  Commission- 
er's survey,  the  lines  of  the  old  survey  and  the  new  survey 
not  running  in  the  same  direction;  present  lot  No.  3,  being 
bounded  by  Main  and  Water  streets;  that  by  virtue  of  the 
permits  to  old  lots  1,  2  and  3,  pre-emptions  were  granted  to 
new  lots  1,  2  and  3. 

The  plaintiff  here  rested  his  case. 

The  defendant  then  calle*  Daniel  Wann,  who  testified 
that  he  knew  the  old  wharf  lots  in  1829;  that  they  fronted 
upon  vacant  ground  which  was^  claimed  by  nobody,  being  a 
public  square,  and  said  lots  were  bounded  on  the  east  by 
the  river;  the  deed  of  Guyard  to  the  plaintiff  of  October 
13th,  1^29,  being  read  to  the  witness,  he  stated  that  he  came 
to  Galena  on  the  30th  day  of  October,  1829,  and  subsequent- 
ly, on  the  3d  of  November,  1829,  he  opened  a  store  nearly 
opposite  wharf  lot  No.  3,  under  the  style  of  Lytic  &  Wann; 
that  there  never  was  any  such  firm  or  store  here  beffqre  that 
time,  and  that  he  was  not  known  in  the  country  before  Oc- 
ber  30th,  1829,  nor  was  his  partner  Lytle;  that  such  a  firm 
or  store  as  Lytle  &  Wann  never  could  have  Been  known  in 
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Galena  on  October  13th  1829;  that  he  never  rented  any 
store  before  he  came  here,  October  80th,  1829;  knows  he 
cannot  be  mistaken  in  the  time  of  his  coming;  that  in  1829, 
by  the  description  of  said  deed,  it  would  have  conveyed  old 
wharf  lot  No.  3. 

On  cross  examination,  witness  stated  that  apart  of  the  old 
wharf  lots  were  taken  fpr  a  street,  and  present  lot  No.  3, 
Main  street,  ^as  given  in  substitution,  of  wharf  lot  No.  3. 
tie  also  stated  on  cross  examination,  that  if  the  western 
boundary  of  the  lot  conveyed  in  Guyard's  deed,  was  Main 
street,  the  deed  conveyed  more  than  old  lot  No.  3,  and 
would  thereby  cover  more  of  the  present  lot  No.  3,  betwoen 
Main  and  Water  streets. 

Charles  Peck  was  then  called  by  defendant,  and  being 
sworn  stated,  that  he  came  to  Galena  in  1827;  that  he  was 
well  acquainted  with  lots  in  Wharf  Row  in  1828  and  1829; 
that  said  Ibts  were  well  known  and  defined  as  constituting 
Wharf  Row  in  Galena;  that  he  owned  lot  No.  2,  Wharf  Row, 
.  in  1829,  and  had  a  building  thereon  at  that  time,  which  came 
up  to  the  front  of  it;  that  the  said  lots  fronted  on  vacant 
ground,  laid  out,  used,  known  and  occupied  as  a  publjp 
square;  that  at  that  time  there  were  no  lots  laid  out  on  the 
said  public  square,  and  nobody  at  that  time  claimed  any; 
that  Soulard  owned  the  first  lot  on  Wharf  Row  in  1829,  and 
that  old  lot  number  three,  Wharf  Row,  was  the  lot  conveyed 
by  the  deed  of  Guyard  to  the  plaintiff,  bearing  date  October 
13,  1829,  which  deed  was  read  to  him;  that  old  wharf  lot 
No.  3  under  the  old  survey,  and  lot  No.  3  under  the  new  sur- 
vey are  different  grounds,  except  a  small  piece. 

On  cross  examination  said  witness  stated,  that  if  the  lines 
of  old  wharf  lots  one  and  two  were  extended  to  Main  street, 
they  would  embrace  part  of  lots  one  and  two,  now  owned  by 
him  on  Main  street;  that  he  does  not  claim  all  of  old  lots  one 
and  two,  but  he  claims  new  lots  one  and  two,  because  he 
bought  them  of  the  United  States.  Witness  also  stated  on 
his^cross  examination,  that  in  1829  lots  one  and  two,  as  sur- 
veyed then,  did  not  run  to  Main  street,  and  he  did  not  claim 
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to  Main  s1»*eet  for  lot  two,  nor  foriot  one  after  he  purchased 
it;  that  in  1829  he  claimed  to  Fevre  river;  that  by  virtue  of 
the  permits  to  old  lots  one  aind  two^  he  obtained  a  pre-emp- 
tion to  new  lots  one  and  two,  and  purchased  them  of  the 
United  States;  that  since  the  new  survey  he  claims  to  Main 
street,  asid  daes  not  claim  to  Fevre  river;  that  if  the  lot  in 
Guyard^s  deed  run  to  Main  street,  it  conveyed  more  than 
old  lot  No.  3'. 

A.  L.  Holmes  being  then  called  as  a  witness  for  defendant, 
and  being  sworn,  testified  that  he  was  present  on  a  former 
trial  of  this  cause,  and  assisted  in  trying  it,  and  recollects 
the^  testimony  of  James  Craig,  a  witness  called  and  sworn  on 
said  trial,  who  is  now  dead;  that  James  Craig  testified  on 
the  said  trial,  that  he,  the  said  Craig,  was  appointed  a  sur- 
veyor, in  1827,  by  Martin  Thomas,  then  Superintendent  of 
the  United  States'  Lead  Mines,  to  lay  off  the  town  of  Gale^ 
na;  that  he  proceeded  to  Jay  off  and  survey  said  town  of  Ga- 
lena into  streets  ajid  lots,  and  made  a  plat  thereof,  a  true 
copy  of  which  the  witness  then  identified  as  the  same  plat 
which  said  Craig  certified  to  on  said  trial,  and  was  a  copy 
of  the  original  plat^ent  to  the  proper  department  at  Wash- 
ington, which  said  map  went  to  the  jury  as  evidence  in  the 
former  trial  and  on  this  trial;  that  there  were  six  lots  laid  off 
by  said  survey,  and  called  Wharf  Row,  on  the  west  bank  of 
Fevre  river.  That  the  said  Craig  further  testified  on  the 
said  trial,  that  under  the  Acts  of  Congress  a  new  survey  was 
mad^  of  the  town  of  Galena,  in  the  years  1836  and  1837, 
under  the  directipn  of  the  United  States'  Commissioners  to 
lay  out  ^he  town  of  Galena,  and  that  he  knew^the  location 
and  boundaries  of  the  lots  under  the  new  survey  and  the  old 
survey;  that  he  had  in  his  possession  the  field  notes  of  the 
old  survey  made  by  him  in  1827;  that  he  had  siiice  made  » 
plat  and  survey,  showing  the  location  of  the  old  wharf  lots, 
and  of  the  lots  under  the  survey  of  1836  and  18^,  which 
plat  of  survey  and  certificate  was  in  the  handwriting  of  said 
Craig.  The  witness  then  produced  it  to  the  jury,  which  he 
testified  was  the  same  plat  used  on  the  former  trial  in  this 
cause,  and  which  said  Craig  testified  he  made,  and  which 
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correctly  represents  lot  No.  3,  Wharf  Row,  under  the  old 
survey,  and  lot  No.  3,  Main  street,  under  the  new  survey, 
which  said  Craig  testified  were  only  identical  to  the  extent 
of  144  square  feet;  and  the  said  witness  then  explained  to 
'  the  jury,  that  said  Craig  testified  that  wharf  lot  No.  3  cover- 
ed only  144  square  feet  of  present  lot  No.  3,  as  shown  by 
said  diagram;'  that  wharf  lots  were  forty  feet  front  by 
eighty  feet  deep,  and  the  present  lot  No.  3  was  twenty  four 
feet  front  on  Miih  street  by  forty  seven  feet  on  Water  street; 
that  the  lots  under  the  new  survey  occupied  ground  .which 
was  vacant  under  the  old  survey,  excepting  the  144  square 
feet  as  shown  by  the  diagram. 

On  the  cross  examination  said  witness  testified,  that  Craig 
said  on  the  former  trial,  that  lots  one,  two  and  three  under 
the  new  survey,  were  given  by  the  Commissioners  in  lieu  or 
in  substitution  for  lots  one,  two  and  three  on  Wharf  Row,  for 
the  reason  that  a  street  called  Water  street  was  laid  out 
along  the  bank  of  the  river,  which  was  required  by  the  laws 
of  Congress,  and  which  the  Commissioners  made  one  hun- 
dred feet  wide,  covering  a  part  of  the  ground  occupied  by 
the  old  wharf  lots,  and  that  the  new  lots  one,  two  and  three 
on  Main  street,  were  given  to  persons  who  had  lots  on  Wharf 
Row;  that  he,  said  Craig,  further  testified,  that  the  descrip- 
tion in  Guyard's  deed  to  plaintiff  of  October  13, 1829,  was  a 
very  good  description  of  lot  No.  3,  under  4Jie  new  survey, 
inasmuch  as  it  was  bounded  on  Main*  street  and  by  Peck's 
present  lot  on  the  south.  It  was  conceded  by  both  parties 
on  the  trial,  that  Guyard  had  been  dead  many  years. 

The  plaintiff  then  called  Charles  Bracken  as  a  witness, 
who  testified  that  he  was  well  acquainted  with  Guyard,  and 
that  he,  (Guyard,)  lived  at  Mineral  Point  in  September, 
October,  November  and  December,  1829. 

The  counsel  for  the  defendant  asked  the  Court  to  instruct 
the  jury: 

^^3.  That  said  deed  from  Guyard  to  said  plaintiff,  dated  Oc- 
tober 13,  1829,  doe^  not  prevent  the  defendant  from  setting 
up  a  title  to  other  and  different  ground  from  that  described 
in  said  deed;  that  if  the  jury  believe  that  the  defendant  had, 
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at  the  time  of  the  commencement  x)f  this  suit,  actual  and 
peaceable  possession  of  the  ground  decribed  in  said  plain- 
tiff's declaration,  and  that  said  plaintiff's  deed  does  not  cover 
'said  ground,  then  the  jury  must  find  for  the  defendant 

4.  That  if  the  jury  believe  from  the  evidence,  that  the 
ground  in  dispute  is  other  and  different  ground  from  that 
conveyed  in  said  deed  from  Guyard  to  the  plaintiff,  and  said 
ground  in  dispute  was  entered  by  Guyard's  representatives, 
and  the  defendant  was  in  possession  of  the  same  at  the  com- 
mencement of  this  suit,  then  the  jury  must  find  for  the  de- 
'fendant. 

6.  That  if  the  jury  believe  from  the  evidence,  that 
Guyard  conveyed,  by  his  deed  of  1829,  to  the  plaintiff,  lot 
No.  3,  on  Wharf  Row,  and  that  the  lot  described  in  the  plain- 
tiff's declaration  is  a  different  lot  of  ground  from  lot  No.  3, 
on  Wharf  Row,  then  the  jury  must  find  for  the  defendant. 

6.  That  if  the  jury  believe  from  the  evidence,  that  a 
part  of  the  lot  described  in  the  deed  of  Guyard  to  the  plain- 
tiff, is  covered  by  (he  lot  described  in  the  plaintiff's  decla- 
ration, then  the  jury  can  find  for  the  plaintiff,  that  part  of 
the  present  lot  which  is  identical  with  the  old  lot  on  Wharf 
Row,  and  no  more." 
'      The  Court  refused  to  give  these  instructions. 

The  plaintiff  then  asked  the  Court  to  give  the  five  follow- 
ing instructions  to  the  jury: 

1.  If  the  jur^  believe  from  the  evidence,  that  the  right 
of  pre-emption  to  lot  No.  3^  u«der  the  new  survey,  was 
granted  by  the  Commissioners  by  virtue  of  the  permit  for 
old  lot  No.  3,  then  the  action  of  the  -Commissioners  is  final 
and  conclusive  as  to  the  right  of  such  pre-emption  to  new 
lot  No.  3. 

2.  If  the  jury  believe  from  the  evidence,  that  the  lot 
granted  in  the  deed  from  Guyard,  in  1829,  to  plaintiff,  was  a 
part,  or  the  whole  of  old  lot  No.  3,  and  that  the  old  lot  com- 
prehended a  part  of  the  new  lot' No.  3,  and  that  by  virtue  of 
the  permit  to  the  old  lot,  a  pre-emption  Vas  granted  to  the 
legal  representatives  of  Guyard,  and  an  entry  made  in  the. 
hand  Pffice  of  new  lot  No.-  3,  in ^  the  name  of  the  legal  rep- 
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reaentatives  of  Guyard,  then  the  legal  title  of  the  plaintrff 
is  perfect  to  the  new  lot,  and  the  deed  of  1829  enures  to 
enable  the  plaintiff  to  bold  the  new  lot  No.  3;  and  if  they 
further  believe  that  the  defendant  was  in  possession  of  the 
same,  or  claimed  title  or  interest  therein  at  the  commence* 
ment  of  the  action,  then  the  plaintiff  is  bound  to  recover. 

3.  That  the  difference  between  the  old  survey  and  the 
new,  cannot  affect  the  right  of  the  plaintiff  to  recover,  pro- 
vided the  jury  believe  that  old  lot  No.  3,  qpmprehended  a 
part  of  new  lot  No.  3,  aild  provided  further,  they  believe, 
that  by  virtue  of  the  permit  to  the  old  lot,  a  pre-emption  was 
granted  to  the  new  lot. 

4.  That  if  the  jury  believe  from  the  testimony,  that  in 
the  deed  of  1829,  Guyard  claimed  to  Main  street,  and  by  thb  ( 
de«d  conveyed  to  Main  street,  that  it  is  perfectly  immaterial 
whether  the  permit  gave  land  to  Main  street,  or  whether 
Guyard's  claim  was  good  to  Main  street;  still,  that  an  entry 
at  the  Land  Office  in  the  name  of  the  legal  representative  of 
Guyard,  would  enure  to  the  benefit  of  Guyard's  grantee,  (the 
plaintiff,)  for  all  granted  by  the  deed  covered  by  the  entry.'' 

All  the  foregoing  instructions  were  given,  as  asked  for  by 
plaintiff. 

The  jury  having  found  a  verdict  for  the  plaintiff,  the  de- 
fendant, by  his  counsel,*'moved  the  Court  for  a  new  trial,  for 
the  reasons  that  the  Court  gave  improper  instructions,  and 
refused  proper  instructions  to  the  jury;  that  the  Court 
permitted  improper  testimony  and  excluded  legal  testimony; 
and  that  the  verdict  was  against  law  and  evidence;  which 
motion  was  overruled.  The  records  did  not  show  that  the 
defendant  excepted  to  the  opinion  of  the  Court  overruKng 
the  said  motion  for  a  new  trial,  and  he  moved  to  am%nd  the 
records  to  show  that  fact,  on  affidavit  filed,  which  motion 
was  pverruled. 

The  following  are  the  errors  relied  on  to  reverse  the  judg- 
ment in  this  case: 

1.  That  the  Court  erred  in  permitting  the  plaintiff's  coun- 
sel to  read  in  evidence  to  the  jury,  an  extract  from  a  certain 
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paper  book,  purporting  to  be  signed  by^  Samuel  Hackeltony 
Register,  Galena  Land  Office. 

fi.  That  the  Court  erred  in  permitting  the  plaintiff's  coun- 
*sel  to  read  to  the  jury  two  Acts  of  the  Congress  of  the 
United  States,  to  wit:  the  Act  of  February  5, 1829,  (4  Story's 
Laws  U.  S.,  2163,)  and  the  Act  of  July  2, 1836,  (Ibid.  2463.) 

3. ,  That  the  Court  erred  in  permitting  the  plaintiff's  coun- 
sel to  read  in  evidence  to  the  jury  what  purported  to  be  an 
extract  from  a  record  of  the  proceedings  and  doings  of  cer- 
tain Commissioners,  under  the  said  Act  of  Congress  of  1836, 
and  also  permitting  Daniel  Wann's  testimony  in  relation 
thereto,  to  go  to  the  jury. 

4.  That  the  Court  erred  in  permitting  the  plaintiff's  coun- 
4s\  to  read  in  evidence  to  the  jury,  a  certain, instrument  in 
writing,  purporting  to  be  signed  by  one  R.  P.  Guyard,  and 
the  proof  and  authentication  thereof. 

5.  That  the  Court  erred  in  permitting  the  plaintiff's  coun- 
sel to  read  in  evidence  to  the  jury,  certain  entries  from  the 
record  of  the  Jo  Daviess  County  Court  in  this  suit,  when 
pending  in  that  Court,  and  also  in  permitting  the  transcript 
of  the  proceedings  in  the  Jo  Daviess  County  Court  in  this 
suit,  to  go  to  the  jury  without  being  read,  though  defendant's 
counsel  insisted  upon  the  same  being  read. 

6.  The  CQurt  erred  in  refusing  to  give  the  third,  fourth, 
fifth  and  sixth  instructions,  as  asked  for  by  defendant's 
counsel. 

7.  The  Court  erred  in  giving  the  first,  second,  third  and 
fourth  instructions  asked  for  by  the  plaintiff's  counsel. 

8.  The  Court  erred  in  refusing  to  grant  a  new  trial  in  this 
case. 

9.  ■  The  Court  erred  in  refusing  to  amend  the  record  in  this 
case,  as  asked  for  by  defendant. 

A  copy  of  the  original  map  of  the  town  of  Galena,  show- 
ing the  situation  of  the  ^^Wharf  Row"  lots,  a  plat  drawn  by 
Capt.  Craig,  showing  the  relative  positions  of  the  old  Wharf 
lots,  and  the  lots  under  the  new  survey  of  the  town  of  Ga- 
lena, together  with  a  map  of  the  new  survey  of  the  town  of 
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Galena,  accompanied  the  record  in  this  case,  and  were  made 
part  thereof. 

The  several  errors  assigned  upon  this  record,  and  the 
points  arising  under  them,  will  be  considered  in  their  order. 

With  regard  to  the  firsts  the  Court  is  of  opinion  tha|i  the 
objection  taken  to  the  certificate  of  Samuel  Hackleton,  Reg- 
ister of  the  Land  Ofiice,  is  too  technical  to  be  allowed  to 
prevail.  The  Act  of  the  General  Assembly  of  this  State,  of 
the  10th  January,  1827,  (Revised  Laws,  1833,  p  280,)  makes 
the  certificate  of  any  Register  or  Receiver,  of  any  Land 
Office  of  the  United  States,  to  any  fact,  or  matter  on 'record 
in  his' office,  competent  evidence  to  prove  the  fact  so  certi- 
fied in  any  Court  in  this  State;  and  although  the  sale  and 
purchase  of  this  lot,  which  was  the  fact  sought ^to  be  prove4 
by  the  introduction  of  the  paper  book,  copied  from  th6  rec- 
ords of  the  Land  Office,  is  not  literally  certified  -  as  a  fact, 
the  evidence  from  which  alone  the  officer  derives  his  knowl- 
edge, is  certified;  which  is  believed  to  be  a  substantial  com- 
pliance with  the  spirit  and  intention  of  the  law.  However  ' 
this  may  be,  the  certificate  of  Mixter,  as  to  the  propriety  of 
the  admission  of  which  in  evidence  we  do  not  entertain  a 
doubt,  proved  the  same  fact  beyond  all  controversy,  and  left 
no  room  for  the  remotest  supposition  that  the  appellant  could 
have  been  injured  by  the  testimony,  even  if  it  had  been  erro- 
neously admitted. 

Second;  the  Court  is  of  opinion  that  there  was  no  impro- 
,  priety  whatever,  in  permitting  the  Acts  of  Congress  to  be  read 
to  the  jury.     It  is  due  to  counsel  to  say  that  this  point  has 
not  been  seriously  urged. 

Third;  in  relation  to  the  book  containing  the  records  of 
the  Commissioners  appointed  by  the  President,  to  determine 
the  claims  of  lots  in  Galena,  arising  under  the  Acts  of  Con- 
gress before  recited.  It  was  fully  proved  by  the  testimony 
of  Wann,  who  was  one  of  the  said  Commissioners,  that  this 
was  the  book  which  contained  the  records  of  their  proceed- 
ings^ in  adjudicating  upon,  and  determining  the  rights  of  the 
several  claimants.  The  proceeding  was  judicial  in  its  char- 
acter, and  unless  disapproved  by  the  Commissioner  of  the 
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General  Land  Office,  conclasive  evidence  of  the  righ'ta 
thereby  established.  This  record  was  the  proper  and  legit- 
imate evidence  to  confirm  the  fact  which  was  sought  to  be 
proved  by  its  introduction,  to  wit:  that  the  ^^legal  represent- 
atives" of  Guyard  were  entitled  to  the  right  of  pre-emption, 
under  the  Acts  of  Congress  before  mentioned,  to  the  lot  in 
controversy  in  this  suit.  Taken  in  connection  with  the  cer- 
tificate of  Smith,  granting  to  Guyard  permission  to  occupy 
lot  No.  3,  in  the  old  survey,  for  the  purposes  of  this  suit,  the 
right  to  a  pre-emption  to  lot  No.  3,  of  the  survey  made  in 
1837,  in  Guyard*s  "legal  representatives"  is  beyond  contro- 
versy. 

Fourth;  this  assignment  questions  the  correctness  of  the 
decision  of  the  Court  in  the  admission  of  the  deed  from  Guy- 
ard to  Burnett  in  evidence;  lst»  because  it  was  not  prop- 
erly authenticated;  2d.  because  of  a  variance  from  the 
declaration;  3d.  because  it  was  not  such  an  instrument  as 
tide  could  enure  to  plaintiff  under. 

Whether  this  deed  is,  or  is  not  properly  authenticated,  is  to 
be  determined  by  the  construction  of  a  statute  of  this  State, 
passed  J^uary  31,  1827.  Rev.  daws,  1833,  p.  133,  which 
is  as  follows: 

"Where  any  grantor,  or  person  executing  such  deed  or 
writing,  and  the  subscribing  witnesses  are  deceased  or  cannot 
be  had,  the  Judge,  or  officer  as  aforesaid,  may  take  proof  of 
the  handwriting  of  such  deceased  party,  and  subscribing  wit- 
ness or  witnesses,  (if  any,)  and  the  examination  of  a  com- 
petent and  credible  witness,  who  shall  state  on  oath  or 
affirmation,  that  he  personally  knew  the  person  whose  hand- 
writing he  is  called  to  prove,  and  well  knew  his  signature, 
(stating  his  means  of  knowledge,)  and  that  he  believes  the 
name  pf  such  person  subscribed  to  such  deed  or  writing  as 
party  or  witness,  (as  the  case  may  be,)  was  thereto  sub- 
scribea  by  such  person;  and  when  the  handwriting  of  the  grant- 
or, or  person  executing  such  deed  or  writing,  and  of  one 
subscribing  witness,  (if  any  there  be,)  shall  have  been  prov- 
ed as  aforesaid,  the  Judge  or  officer,  shall  grant  a  certificate 
thereof,  stating  the  proof  aforesaid." 
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The  ceftificate  in  this  case,  offered  to  authenticate  this 
deed  in  relation  to  the  handwriting  of  Elliot  Kerney,  the  sub- 
scribing witness,  is  quite  informal  in  its  character.  It  is  in 
the  form  of  an  ex  parje  affidavit;  it  does  not  state  that  the 
ywitness,  Potts,  was  competent  and  credible,  nor  does  it  show 
his  means  of  kno^vledge  of  Kemey's  handwriting,  other  than 
what  may  be  inferred  from  the  declaration,  that  he  was  well 
acquainted  with  him;  nor  that  the  justice  himiself,  who  took 
the  proofs  was  satisfied  therewith. 

The  proof  of  the  execution  of  this  instrument  falU  far 
short  of  a  literal  compliance  with  tlie  provision^  of  the  stat- 
ute; and  while,  for  the  reasons  hereinafter  given,  the  admis- 
sion of  the^same  in  evidence,  is  not  adjudged  erroneous,  the 
Court  is  constratined  to  disapprove  and  ]:eprobate  this  laxity 
of  practice,  in  taking  proof  and  acknowledgment  of  deeds, 
as  being  directly  calculated  to  jeopardize  the  rights  of  par- 
ties, and  promote  and  encourage  vexatious  and  expensive 
litigation.  Under  statutes  of  a  similar  character  toihis,  it 
has  beep  frequently  decided,  in  other  States^  and  indeed 
under  this  same  statute  in  this  State,  that  if  the  prescribed 
conditions  are  substantially  complied  with,  this  will  dispense 
with  a  literal,  technical  compliance  with^the  strict  reading  pf 
the  law.  Wiley  v.  Beany  1  Gilm.  302;  Vance  v.  Schuyler ^ 
ib.  160;  Livingston  v.  Keitelkj  ib.  116;  Ayres  v.  McCon^ 
nelly  2  Scam.  307;  McConnell  v.  Johnj  ib.  523;  Watson 
V.  Clendeniuy  6  Blackf.  4^11-,  Brown  v.  Farran^  1-4  Ohio, 
508;  15  Ohio,  423.  But  while  we  admit  that  mere  form 
should  be  disregarded,  and  should  not  vitiate  in  this  respect, 
we  ought  also  to  be  cautious  ^at  we  do  not  discard  sub- 
stance, leave  room  for  the  perpetration  of  forgeries,  and  frauds, 
and  by  judicial  legislation,  nullify  the  statute.  .^ 

In  view  of  these  principles,  authorities  and  considerations, 
V  it  is  the  unanimous  opinion  of  the  Court  with  reference  to 
the  proof  of  the  execution  of  the  deed,  so  far  as  relates  to 
the  proof  of  the  handwriting  of  Kerney,  the  subscribing  wit- 
ness, that  the  statement,  that  the  witness  calle^  to  prove  his 
signature,  "was  well  acquainted  with  him,"  the  attesting 
witness,  is  equivalent  to  the  declaration  that  he  "personally 
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knew  him."  Neitlier  is  it  considered  indispensable,  that  the 
officer  taking  the  proof  should  certify  that  the  witness  is 
^'competent  and  credible."  He  is  not  required  to  do  this  by 
the  statute.  It  will  be  presumed  that  the  witness  is  '<com- 
petent  and  credible,"  until  the  contrary  is  shown  by  testimo- 
ny. The  Court  is  equally  divided  in  opinion,  as  to  whether 
the  witness'  means  of  knowledge  of'  the  handwriting  of  the 
attesting  witness  should  be  disclosed  by  the  certificate  of 
the  proof  of  the  execution  of  the  deed;  consequenXly  that 
point  must  remain  undecided,  and  the  jddgment  of  the  Cir- 
cuit Court  in  that  respect  concerning  this  particular  case, 
must  stand. 

As  to  the  question  of  variance,  and  whether  title  can 
enure  to  Guyard's  grantee  under  this  conveyance,  under  the 
view  which  the  Court  has  taken  of  this  cause,  they  become 
entirely  immaterial  in  this,  or  any  other  similar  proceeding. 
That  Ihe  views  of  the  Court  may  be  fully  understood  upon 
this  question,  a  brief  recapitulation  of  the  material  facts  is 
is  deeqied  proper: 

^  On  the  12th  of  March,  1828,  Guyard  was  permitted  to  oc- 
cupy lot  No.  3,, Wharf  Row,  in  Galena.  On  the  5th  of  Feb- 
ruary, 1829,  Congress  granted  to  those  who  had  been 
permitted  to  occupy,  or  who  had  actually-occupied  lots  in 
said  town,  and  to  ^Uheir  legal  representatives,"  a  pre-emp- 
tion right  to  the  lots  so  occupied,  &c. 

Prior  to  the  passage  of  this  Act,  in  1827,  a  survey  and 
j)lat  of  the«town  had  been  made,  whether  under  authority  or 
or  not,  does  not  appear;  but  it  is  evident  that  the  Act  of 
Congress' aforesaid  had  reference  to  the  occupation  of  lots 
as  des bribed  in  this  survey  and  permits  granted  under  it. 
It  will  be  further  evident  from  the  said  Act,  and  an  inspec- 
tion of  the  annexed  plat,*  that  thejand  reserved  from  sale 
along  the  river  for  the  purposes  of  a  highway,  would  include 
nearly  all  of  original  lot  No.  3,  Wharf  Row;  in  fact,  the  evi- 
dence justifies  the  conclusion,  that  lot  No.' 3,  Whar(  Row, 
and  lot  No.  3  under  the  survey  made  in  1837,  are  only  iden- 

•See  next  page. 
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tical  to  the  extent  of  J44  square  feet  Guyard's  deed  to 
Burnett  bears  date  October  13th,  1829.  .The  Act  authoriz- 
ing the  President  to  appoint  Commissioners  to  settle  the 
claims  of  occupants  and  those  holding  permits,  was  passed 
in  July,  1836.  The  record  does  not  show  at  what  par- 
ticular date  these  claims  were  adjudicated  upon,  but  the 
eutry  of  the  lot  in  controversy,  in  the  name  of  the  ^4egal  rep- 
resentatives'' of  Guyard,  was  made  on  the  20th  of  February, 
1838;  so  that  if,  will  be  presumed  that  the  action  of  the 
Commissioners  was  but  a  short  time  previous  to  that  date. 
Considering  all  of  the  evidence  in  connection  with  the  de- 
termination of  the  Commissioners,  it  is  proved,  that  by  vir- 
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tue  of  his  permit,  Guyard,  at  the  time  of  his  transfer  to 
Burnett,  was  Entitled  to  a  pre-emption  to  lot  No.  3,  Wharf 
Row,  and,  that  after  his  ^eath  by  virtue  of  the  same  permit, 
his  "legal  representatives,"  (by  the  equitable  construction 
which  was  put  upon  the  law  by  the  Commissioners,)  were 
entitled  to  a  pre-emption  to  lot  No.  3  in  the  survey  of  1837. 

It  is  difficult  to  define  the  nature  Sj^d  character  of  an  inter- 
est or  estate,  (if  it  may  be  so  called,)  which  is  acquired  by 
these  pre-emption  rights.  Strictly  speaking,  it  is  not  an  es- 
tate within  any  definition  known  to  the  Common  Law.  It  . 
is  not  an  interest  in  the  legal  title;  but  only  alright  of  occu- 
pancy for  the  time  being,  with  the  privilege  of  purchasing 
at  some  future  period  at  a  stipulated  price.  Yet,  in  this 
State,  by  several  judicial  determinations,  it  has  always  been 
treated  'and  considered  as  property  which,  when  not  prohib- 
ited by  Act  of  Congress,  is  subject  to  be  transferred,  is  liable 
to  be  taken  and  sold  on  execution,  and  capable  of  passing 
to  an  assigi^e,  under  a  decree  of  bankruptcy.  Tumey  v. 
Saundtr^  4  Scam.  527;  French  v.  Carr^  2  Gilm.  664. 
Without  attempting  to  give  a  name  to  this  peculiar  species 
of  property  in  or  claim  to  lands,  we  will  -content  ourselves  by 
4iaying  that  there  can  beHio  question  that  it  is  §uc1i  a  right, 
or  property  as  may  pass  by  deed  or  other  transfer.  In  one 
class  of  cases  embraced  in  the  Act  of  Congress  of  1829, 
the  interest  of  the  occupant  might  undoubtedly  pass  by 
parol,  accompanied  with  delivery  of  possession.  The  Act 
embraced  such  as  occupied  merely,  as  well  as  those  who 
had  been  permitted  (in  writing)  to  occupy. 

According  to  our  understanding  of  the  subject,  then,  Guy- 
ard, by  his  de^d  of  October  13th,  1829,  conveyed  and  sold 
to  Burnett  all  the  interest  which  he  had  acquired,  or  which 
might  thereafter  be  acquired  by  virtue  of  his  'permit  to  oc- 
cupy, and  the  Law  of  Congress  granting  to  him  and  his  "legal 
representatives,"  a  pre-emption  right  to  lot  No.  3,  Wharf 
Row;  and  that  with  regard  to  the  right  or  intere«!t  thus 
transferred,  within  the  spirit,  meaning  and  intention  of  the 
Act  of  Congress,'  Burnett  became  the  "legal  representative" 
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of  Quyard,  and  moreover^  that  the  entry  and  purchase  ot 
lot  No.  3,  of  the  new  survey,  being  in  the  name  of.  such 
"legal  representative,"  and  being  adjudged  by  the  Commis- 
sioners to  belong  to  such  "l^gal  representative''  under  the 
original  right  acquired  by  the  permit  to  Guyard;  and  it  not 
being  manifested  by  the  record,  that  any  other  person  or 
persons  ha^e  entered  said  lot,  claiming  to  represent  the  said  ^ 
Guyard,  the  Court  will  intend  that  the  entry^was  made  by 
Burnett  as  such  "legal  representative,"  and  that  the  legal 
title  thereby  became  vested  in  him. 

The  doctrines  of  enuring  and  estoppel  do  not  apply,  in  this 
case.  In  fact,  they  could  not  bear  upon  the  questions  pre-  . 
sented  in  the  record;  Jirsty  because  Gcyard  has  made  no 
covenant  which  would  estop  him  frcAn  setting  up  a  title  de- 
rived from  the  United  States;  and  second^  if  Burbett  is 
quoad  hoc  the  representative  of  Guyard,  there  is  nothing 
which  can  enure. 

We  have  labored  under  some  embarrassment  on  account 
of  the  Common  Law  definition,  and  generally  received  in- 
terpr^ tfition  of  the  term,  "  legal  represeiitative."  Upon  a 
critical  examination  of  the  authorities,  however,  at  Common 
Law,  it  will  be  found  that  the  constY-uction  of  the  term  de- 
pends somewhat  upon  the  intention  manifested  by  the  party 
using  it.  In  Roper  on  Legacies,  Vol.  1,  p.  108,  it  is  said: 
"The  legal  construction  of  the  words  ^^personal  representa- 
tives," or  "legalpersonal  representatives"  is,  the  executors 
or  administrators  of  the  person  described.  This  legal  con- 
struction and  appointment  only  take  place,  when  testators 
have  not  manifested  any  intention  in  their  wills  to  the  con- 
trary; for  if  it  appears  from  the  dispositions  in  the  instru- 
ment, whether  it  be  a  deed  or  will,  that  those  words  are  lifted 
in  reference  to  other  persons  than  executors  or  administra- 
tors, that  intention  will  prevail."  Upon  an  examination  of 
the  doctrine  in  relation  .to  this  subject,  on  the  succeeding 
pages  of  the  same  work,  it  will  be  found  that  the  term  "per-< 
sonal  representatives,"  "legal  personal  representatives," 
and  "legal  representatives,"  may  mean  executors,  adminis- 
trators or  heirs,  according  to  the  intention  of  the  party  using 
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them;  %yhich  is  to  be  gathered  from  the  "whole  instrument 
and  the  attending  circumstances. 

In  Bouvier's  Law  Die.  p.  357,'the  term  "representative"  is 
defined  to  be  "one  who  represents  or  is  in  the  place  of  an- 
other. A  representative  of  a  deceased  person,  sometimes 
called  a  "personal  representative,''  or  a  "legal  personal  rep- 
resentative," is  one  who  is  executor  or  administrator  of  the 
person  described." 

To  the  same  effect  is  the  doctrine  contained  in  Williams 
on  Ex'rs,  Vol.  2,  p.  819,  e^  seg. 

**The  construction  of  the  words  "legal  representatives," 
or  "personal  representatives,"  has  presented  another  per- 
plexing and  fruitful  topic  of  controversy.  Each  of  these 
terms,  in  its  strict  and  literal  acceptation,  evidently 
meand  executors  or  administrators,  who  are,  properly  speak- 
ing, the  "personal  representatives"  of  their  deceased  testa- 
tor or  intestate;  but  as  those  persons  sustain  a  fiduciary 
character,  it  is  improbable  that  the  testator  should  intend  to 
make  them  beneficial  objects  of  gift.  And  almost  equally  so 
that  he  should  meSn  them  to  take  the  property  as  part  of  the 
general  personal  estate  of  their  testator  or  intestate,  which 
is  in  effect  to  make  him  the  legatee.  Accordingly,  in  nu- 
merous cases,  the  term  "legal  representative,"  or  "personal 
,  representative,"  has  been  construed  aft  synonymous  with 
next  of  kin,  or  rather  as  descriptive  of  the  person  or  persons 
taking  the  personal  estate  under  the  Statutes  of  Distribution, 
who  may  be  said,  in  a  loose  and  popular  sense,  to  represent 
the  deceased."    2  Jarman  on  Wilis,  48. 

These  authorities  are  suflScient  to  establish  the  position, 
that  the  term  "legal  reptesentative,"  has  not  always  neces- 
sarily the  same  signification.  That  there  is  a  question  of 
intention  to  be  considered  in  its  construction,  and  that  this 
is  not  to  be  gathered  solely  from  the  instrument  itself,  but  in 
part  from  concomitant  circumstanqes,  and  th^  existing  state 
of  things,  and  the  relative  situation  of  the  parties  to  be  af- 
fected by  it. 

Now  upon  subjects  similar  to  the  one  involved  in  this  con- 
troversy, we  believe  it  will  be  fojand  that  the  action  of  the 


vOigitized  by  VjOOQ IC 


DECEMBER  TERM  1847.  496 

^  *  Delaunay  v.  Burnett.         ^     -       ' 

-; y — 

General  Government  has  been  uniform  and  consistent  in  ac- 
cordance with  the  principles  laid  down  in  this  decision; 
and  while  we  freely  admit,  that  wecahi  find  no  case  precisely 
parallel  in  principle  to  this,  with  one  exception  which  will 
hereafter  be  mentioned,  yet  the  analogies  are  so  strong  that 
wa  cannot  doubt,  had  this  case  actually  been  presented  to 
the  highest  judicial  tribunals  of  the  country,  the  result  would 
necessarily  have  been  the  same  as  that  to  which  we  have  ar- 
rived. .  Congress  has  often  granted  pre-emption  rights  to 
settlers  upon  the  public  lands,  to  occupants  of  town  lots 
who  had  made  settlements  or  improvements  on  the  same, 
while  the  title  to  the  land  remained  in  t]|ie  Government.  'They 
have  also  uniformly  acknowledged  the  rights  of  persona 
claiming  under  British,  French  and  Spanish  grants,  conces- 
sions or  donations,  which  had  their  origin  at  a  period  of  time  . 
anterior  to  the  acquisition  of  the  territory,  in  which  they 
were  situated,  to  the  United  States.  -  And  the  constant  and 
universal  practice  has  been,  after  recognizing  the  right  to 
exist  in  those  who  had  been  the  beneficiaries  of  such  grant, 
concession  or  donation,  or  their  ^^legal  representatives,"  to 
appoint  commissioners  or  agents  to  settle  and  adjudicate 
upon  the  same,  and  make  report  of  their  proceedings  in 
manner  required  by  law.  « 

In  some  instances,  the  authorities  thus  appointed  have 
confirmed  the  claim,  to  the  original  claimant  .and  'his  ^4egal 
representatives;"  in  others^  to  his  **legal  representatives^?'  • 
and  again  in  others,  to  purchasers  by  name,  claiming  through 
divers  mesne  conveyances  and  transfers  from  the  original 
claimant.  And  we  have  not  ascertained  that  in  any  instance 
the  officers  of  the  Land  Office,  or  Congress,  have  refused  to 
ratify  such  acts  of  the  commissioners  or  agents,  upon  the 
ground  that  a  purchaser  could  not  take  undeMhe  denomina- 
tion of  ^'legal  representative."  U.  S.  Senate  Doc.  1835^, 
vol.  2;  2  How.  316;  12  Peters,  468.  What,  then,  are  we  to 
suppose  Congress  intended  by  the  term  ^^legal  representa- 
tives" in  the  Act  of  1829?  It  h^s  before  been  shown,  that 
taken  in  its  literal  sense,  and  without  reference  to  intention, 
it  is  understood  to  include  only  executors  and  administrators. 
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'Hut  the  law  saiys,  that  by  the  use  of  these  general  terms,  it 
shall  not  always  l>e  presumed  that  a  testator  interxl'ed  to  pass 
his  estate  tOx  his  personal  representatives,  and,  therefore,  it 
shall  mean  heirs,'  as  well  &s  executors  and  administrators. 

Well,  then,  is  it  to  be  presumed,  that  when  Congress 
granted  the  right  of  pre-emption  to  Guyard  and  to  his  ^4egal  ' 
representatives,"  that  it  was  intended  that  the  right  should 
be  limited  to  him,  his  heirs,  executors  and  administrators? 
What  good  reason  can  be  assigned  why,  in  a  case  like  this, 
a  purchaser  or  grantee,  as  to  the  thing  granted  or  purchased, 
may  not  be  the  "legal  representative"  of  the  grantor  or 
vendee,  as  well  as  the  heir  who  succeeds  to  the  same  estate 
or  property? 

Guyard,  at  the  time  of  his  death,  had  no  estate,  interest  or 
property  in  the  right  or  claim  to  the  lot  in  controversy.  He 
had  parted  with  the  whole  in  1829.  In  1838,  tliis  right, 
which  ha<l  been  thus  sold  and  transferred  by  him,  and  in 
which  he  had  no  interest  at  his  death,  it  is  contended,  ripened 
into  a  legal  title  in  favor  of  his  heirs  or  administrators,  not 
because  they  are  the  real  owners  of  the  property,  or  can 
legally  succeed  to  a  right  or  claim  which  their  ancestor  or 
intestate  had  not  at  his  death,  but  simply  for  the  reason  that 
the  grant  is  to  Guyard's  "legal  ropresentatives." 

The  case  of  Montgomery  v.  Landusky^  9  Miss.  714,'  is 
a  case  in  point,  affirming  the  principle,  that  a  purchaser  or 
gf'antee  may  be  the  "legal  representative"  of  an  original 
claimant,  in  cases  of  this  character.  In  coming  to  this  con- 
clusidn,  we  do  not  wish  it'  to  be  understood,  that  it  is  the 
intention  of  the  Court  to  extend  the  principle  beyond  that 
class  of  cases  to  which  reference  has  been  made,  and  to  such, 
only  for  the  reason  that  i^  seems  to  be  warranted  by  the 
intention  of  the  Acts  of  Congress,  and  the  constant  usage 
and  practice  of  the  Government. 

This  view  of  the  present  case  dispenses  with  the  necessity 

of  considering  the  residue  of  the  errors  assigned,  and  points 

made  under  them  in  this  cause.     Whether  the  instructions 

given  or  refused,  we^-e  technically  correct,  or  otherwise; 

•whether  tlie   record  of  the   Jo  Davies  County  Court  was 
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properly  admitted,  is  not  material,  if  the  Court  is  right  in  its 
conclusions,  that  Burnett,  by  the  entry  of  the  lot  in  the  name 
of  the  legal  representatives  of  Ghiyard^  If&s  acquired  the  fee 
simple  title  to  the  same.  But  inasmuch  as  the  counsel  have 
desired  an  opinion  upon  all  the  main  points  in  controversy 
in  the  Court  below,  we  do  not  hesitate  to  say  that,  in  our 
judgment,  a  verdict  and  judgment  which  has  been  set  aside 
for  the  purposes  of  a.new  trial,  under  the  statute  of  this  State 
relating  to  actions  of  Ejectment,  cannot,  in  general,  be  given 
in  evidence  upon  the  second  trial  of  the  same  cause  between 
the  same  parties,  for  any  purpose  whatever,  and  that  it  would 
be  error  iC  admitted  under  circumstances  where  the  Court 
could  not  clearly  see,  that  the  verdict  could  not  be  affected 
by  it. 
The  judgment  of  the  Circuit  Court  is  affirmed  with  eosts.* 

Judgment  affirmed. 


''^Sftice  the  decision  of  this  case,  the  attention  of  the  Re- 
porter has  been  called  to  a  recent  decision  in  Mississippi, 
with  a  request  to  refer  to  the  same  in  some  way.  Not  having 
seen  that  decision,  he  adopts  the  following  statement  of  the 
case  and  extract  furnished  him: 

The  case  is  entitled  "7%e  Grand  Gulf  Railroad  qnd 
Banking  Company  v.  Bryan^'*  and  is  reported  in  8  Smedes 
&  Marshall,  234.  The  prominent  facts  ar^  these:  The  Aet 
of  Congress  of  the  3d  of  March,  1803,  gave  to  certain  per- 
sons and  their  "legal  representatives,"  the  right  of  pre-emp- 
tion in  the  purchase  of  public  lands  within  the  Mississippi 
Territory,  and  Commissioners  were  appointed  to  decide  upon 
the  validity  of  claims  ariring  under  the  Act.  By  the  provis- 
ions of  the  Act,  Burjiett  was  entitled  to  a  pre-emption  to 
two  hundred  and  forty  acres,  which,  on'  the  8th  of  February, 
1804,  he  conveyed  to  Matlock.  Matlock  died  in  October, 
1804,  and  in  December,  -ISOS,  his  admintstratpr,  by  the  order 
of  the  Orphan^s  Court,  sold  the  land  to  Harmon.  In  De- 
cember, 1806,  Harmon  conveyed  to  Wallace;  and  in  January, 
.1810,  Wallace  conveyed  to  Patterson,  whose  heirs  subse- 
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.  quently  conveyed  to  tfie  Railroad  and  Banking  Company. 
In  December,  1806,  the  claim  was  confirmed  by  the  Com- 
missioners to  "the  legal  representatives  of  Gideon  Matlock;" 
and  in  Jsrnuary,  1807,  the  land  was  entered  in  the  same  name, 
and  one  foHrth  of  the  purchase  money  paid.  In  September, 
1810,  the  rest  of  the  purchase  money  was  paid  by  Patterson. 
Bryan,  the  heir  at  law,  of  Matlock,  filed  her  bill  in  Chan- 
cery, alleging  that  the  entry  and  first  payment  were  made 
for  her  benefit,  and-claiming  a  decree  for  the  land  in  payment 
of  the  amount  advanced  by  Patterson,  and  interest.  The 
Court  of  Appeals  dismissed  the  bill  on  the  ground,  that  the 
entry  amd  first  payment  were  made  by  Wdllace,  the  grantor 
of  Patterson,  and  not  by  the  complainant. 

It  was  insisted  on  the  part  of  the  complainant,  that  the 
term,  "legal  representatives,"  used  in  the  confirmation  and 
entry,  necessarily  meant  the  heirs.  In  answer  to^this  posi- 
tion the  Court  say:  "But  we  deny  that  the  words  'legal 
representatives,'  as  used  in  the  Act  of  Congress,  mean  chil- 
dren, or  heirs  only.  In  legal  parlance,  the  executor  or 
administrator  is  most  commonly  called  the  legal  representa- 
tive. Still,  in  regard  to  things  real,  the  heir  is  also  the  legal 
representative,  and  so  is  a  devisee,  who  takes  by  purchase. 
Heirs  may  ,be  the  legal  repjesentatives,  or  they  may  not. 
Suppose  by  wiU,  a  testator  should  give  his  land  to  one  who 
is  not  hts  heir,  the  devisee  would  be  the  Ifegal  representative, 
in  regard  to  the  thing  devised.  The  Act  of  Congress  was 
evidently  intended  to  have  a  broader  signification  than  that 
contended  for.  This  is  manifest  from  the  fifth  section,  which 
required  that  any  claimant  should  file  with  the  Register  every 
grant,  order  of  survey,  deed,  conveyance,  or  other  written 
evidence  of  his  claim.  There  was  no  provision  in  favor  of 
assignees  or  grantees,  by  name,  yet  we  find  they  were 
required  to  present  their  evidence  of  title;  they  were  neces- 
sarily intended  to  be  embraced  by  the  use  of  the  phrase, 
*legal  representatives.'  *  If  the  wc^  'heirs,'  only  had  beea 
used,  it  would  have  excluded  assignees  and  grantees.  An 
assignee  or  grantee,  is  a  legal  representative  of  the  assignor 
or  grantor,  in  regard  to  the  thing  assigned  or  granted.  If  . 
Congress  intended  that  heirs  only  should  be  entitled  to  rep- 
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resent  the  original  settler,  it  is  remarkable  that  the  word 
^heirs'  was  not  used.  Its  meaningi  is  well  kno,wn;  it  is  the 
appropriate  expression,  when  those  on  whom  the  law  casts 
the  estate,  ac^  spoken  of.  And  as  Congress  used  a  phrase 
more  comprehensive,  we  must  suppose*  that  other  jiersohs 
besides  heirs  were* intended.  General  expressions  in  a  law 
must  be  construed  to  have  ^  general  application,  unless  there 
be  a  clear  indication  tha^  they  were  intended  to  be  used  in 
a  restricted  sense."  • 
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George  W.  Ferris,  appellant,  v.  Amos.  Ward  ei  al,y  County    les  iasl     . 
Commissioners,  of  Knox  county,  appellees.  ^^    4263i 

,  Jippeal  frovi  Knox. 

In  proceedings  und^r  the  Road  Law  of  1841,  for  obstructing  a  road,  it  is  not  ne-  ' 

cessaxy  to  produce  record  evidence  of  the  steps  taken  preliminary  to  the  lo- 
catioDy  the  statute  not  requiring  that  they  should  be  entered  of  record. 

A  road  is  to  be  considered  as  established,  and  in  contemplation  of  law,  opened, 
when  the  proper  Court  have  approved  of  the  report  of  the  viewers,  and  sanc- 
tioned the  location. 

When  one  obstructs  a  road  which  is  used  by  the  public,  for  even  the  shortest 
period  of  time,  he  does  it  at  his  peril;  for  if  it  should  be  made  to  appear  that 
such  road  was  legally  established,  he  would  be  ^iccountable,  whether  he  had 
actual  knowledge  of  the  fact  or  not. 

A  notice  by  a  supervisor  required  a  person  to  remove  tw«  certain  rail  fences^ 
built  by  him  across  a  public  road,  (describing  it,)  which  were  an  obstruction, 
and  specified  the  particular  place  of  the  obstruction,  by  stating  the  direction  , 

of  the  fences  (nade  by  him:     /feW,  to  be  sufficient. 

In  estimating  the  amount  of  a  verdict  to  be  rendered  for  obstructing  a  public/ 
road,'the  jury  may  count  fractions  of  a  day.  , 

A  claim  fdr  damages  occasioned  by  the  location  of  a  public  road,  is  not  to  be 

presumed,  but  must  be  expressly  made,  and  at  the  proper  time,  so  that  if  the 

State  or  county  thinks  the  payment  of  damages  too  great  a  sacrifice  for  the 

benefits  to  be  obtained  by  having  a  ro^,  may  abandon  the  project,  or  locate 

■  it  elsewhere!  ,      • 

A  supervisor  is  a  competent  witness  in  a  prpceeding  against  a  person^ for  ob- 
structing a  public  road. 

Penalties  whicti  accrued  under  the  Road  Law  of  1841,  are  not  repealed  by  the" 
Revised  Statutes. 

A  supervisor  may  institute  proceedings  to  recover  the  penalties  for  obstructing 
roads  given  by  the'Road  Law  of  1841,  before  justices  of  the  peace. 
t 

This  action  was  originally  brought  before  a  justice  of  the 

peace  of  Knox  county,  to  recover  the  penalty  provided  by 
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the  Road  Law  of  1841  for  an  obstruction.  The  defendant 
recovered  a  judgment  for  costs  before  the  justice,  against ' 
the  County  Commissioners  of  Knox  county,  from  which  an 
appeal  was  taken  by  them  to  the  Circuit  Court.  A^  the  No- 
vember term  1845,  the  cause  was  heard  before  the  Hon. 
Norman  H.  Purple  and  a  jury,  when  a  verdict  and  judgment 
were  rendered  against  the  defendant,  Ferris,  for  $90. 

The  various  proceediirgs  in  the  cause  will  appear  in  the 
Opinion  of  tjic  Court. 

The  cause  was  submitted  in  this  Court  upon  the  written 
arguments  of  C  K.  Harvey y  for  the  appellant,  and  /.  Man^ 
ningi  for  the  appellees. 

The  Opinion  of  the  Court  was  delivered  by 
KoERNER,  J.  This  action  was  brought  by  the  appellees 
as  County  Commissioners  of  Knox  county,  on  the  13th  day 
of  August  A.  D.  1844,  agaist  Fe.rris,  the  appellant,  before  a 
justice  of  the  peace  of  the  said  county,  by  the  issuing  of  a 
summons  to  summon  the  defendant,  Ferris,  to  answer  the 
County  Commissioners  on  the  complaint  of  John  L.  Clay, 
supervisor  of  Road  District  No.  34,  for  obstructing  a  cer- 
tain public  road  ii)  said  district,  by  fencing  up  the  same,  and 
permitting  the  same  to  remain  for  a  long  length  of  time,  to 
wit:  for  the  space  of  200  days,  aftei:^ having  been  ordered  to 
remove  the  same  by  the  said  John  L.  Clay.  On  the  24th 
day  of  August,  the  defendant,  Ferris,  having  removed  the 
case  to  another  justice  of  the  peace,  recovered  a  judgment 
for  costs,  against  the  County  Con^missioners.  On  the  4th 
day  of  September,  A*  D.  1844,  the  County  Commissioners 
appealed  to  the  Circuit  Court  of  Knox  county,  and  filed  an 
appeal  bond. 

On  the  first  day  of  the  November  term  of  the  said  Circuit 
Court  A.  D.  1845,  the  defendant,  Ferris,  moved  the  Court 
to  dismiss  the  suit,  which  motion  was  overruled,  and  the  de- 
fendant excepted.  The  defendant  then  mov^d  to  dismiss  the 
appeaL  which  motion  was  in  like  manner  K)verruled  and  ex- 
ceptions taken.  The  plaintiffs  then  proved  to  the  jury  im- 
panneledm  the  case,  that  at  the  June  term,  1841,  of  the 
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County  Commissioner's  Court  of  said  county, ^ohn  L.  Clay 
presented  the  petition  of  thirty  five  voters  of  said  county, 
for  a  road  running  from  the  north  west  of  section  30  in 
township  11,  N:  1  E.  easterly  on  the  section  line  betweeen 
sections  19  and  30^  till  it  intersected  the  Knoxville  and 
Galesburgh  road,  at  or,  near  sections,  (blank)  of  township 
1 1  north,  2  east.  The  defendant's  name  was  signed  to  the  pe- 
tition. It  was  then  proved  by  the  recbrd  •  of  t-he  County 
Commissioner's  Court;  that  three  viewers  were  appointed 
who  returned  a  plat  of  the  said  road,  as  follows: 

UN.  IE.  UN.  2E. 


19 


20 


2i 


22 


23 


24 


^^4 


30 

29 

28 

27 

26 

25 

30  . 

"'^ 

' 

» 

.whereupon  the  said  County  Commissioner's  Court  entered 
the  following  order. 

*  "Ordered,  that  the  above  road  be  established  in  accord- 
ance with  the  foregoing  plat,  report  and  field  notes,  and  that 
the  width  thereof  be  fifty  feet,  and  that  the  clerk  refund  to 
John  L.  Clay  the  $300  deposited."  It  was  then  provied^  that 
the  said  viewers  stuck  stakes  every  half  mile  in  said  roa^^ 
th^ee  of  which  were  upon  the  defendant's  land;  that  the  road 
was  cut  out  to  within  three  or  four  miles  of  the  defendant's 
farm;  that  there  was  a  track  on  or  near  the  line  of  said  road 
through  t|^e  defendant's  farm,  which  was  smooth  praii'ie, 
caused  by  the  passing  of  carriages.  Soihe  timber  was  haul- 
ed near  the  defendant's  land,  to  bridge  a  slough.  The  defend- 
ant said  he  had  done  one  day's  work  on  the  road,  and  thought 
that  that  and  giving'  the  land  was  enough  for  him.  In  March, 
1843,  the  defendant  was  appointed  supervisor  of.  the  said 
'road  district,  and  while  he  was  ^ch  supervisor,  in  May,  1843, 
built  a  fence  across  the  line  of  said  road,  running  from  sec- 
tion 19  to  30.  The  supervisor,  Clay,  who  instituted  this^suit, 
was  offered  as  a  witness,  excepted  to,  but  was  admitted,  and 
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testified  that*  having  been  appointed  supervisor  in  Mardi, 

1844,  he  delivered  to  the  defendant  in  April,  1844,  a  notice 

as  follows: 

"Mr.  George  W.  Ferris,  Sir,  you  are  herebysordered  to  re- 
move two  certain  rail  fences,  built  by  you  c^cross,  and  which 
^are  now  an  obstruction  to  a  certain  public  road,  known  as 
the  road  from  the  south  west  corner  of  section  19,  in  town- 
ship numbered  11  north  of  range  numbered  one  east  of  the 
fourth  principal  meridian,  thence  east  on  the  section  line,  till 
it  intersects  Gales^burgh  and  Knoxville  road,  which  said 
fences  are  the  one  erected  from  the  north  east  the  other  from 
the  north  west  corner  of  the  north  east  quarter  of  section 
30,  and  running  to  the  one  to  the  one  io  the  south  east  quar- 
ter of  sedation  19,  in  said  township. 

•     (signed)  John  L.  Clay,  Supervisor 

of  road  district,  No.  34,  in  Knox  county  IH." 
to  the  giving  in  evidence  of  which,  exceptiorf  was  taken. 
The  ftnces  were  continued  till  the  time  of  trial.  The  de- 
fendant then  prayed  the  Court  to  instruct  the  jury  as  in  case« 
of  non-suit,  which  was  refused,  and  exception  taken.  The 
defendant  then  proved  that  he  was  the  owner  in  fee  of  the 
land  when  .the  fences  were  built;  that  on  the  13th  September, 
1843,  his  damages  on  account  of  said  road  running  through 
his  land,  were  assessed  at  $95*00,  which  damages  the  County 
Commissioners  at  their  next  terni.  refused  to  pay.  The 
above  is  all  the  evidence.  The  Court  instructed  the  jury, 
"that  if  they  find  that  the  defendant  obstructed  the  road, 
and  continued  it  after«  notice  to  remove  it,  and  that  it  was 
opened  through  his  land  by  his  consent,  or  without  objection  \ 
prior  to  the  time  of  his  procuring  the  damages  to  he  assess- 
ed they  will  find  for  plaintiff*,  the  verdict  not  exceeding  one 
hundred  dollars. 

The  jury  returned  a  verdict  of  .f;90.00.    A  motion  for  a  new 
'  trial,  for  the  reasons  that  the  verdict  was  against  the  evi- 
dence, against  law,  and  improper  instructions  were  given, 
was,  overruled  and  exception  taken,  and  judgment. 

The  errors  assigned,  are:  1st,  in  overruling  the  motion  to 
dismiss  the  suit;  2d,  the  motion  to  dismiss  the  appeal;  3d> 
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in  admitting  in  evidence*  the  road  plat^  4th,  in  admitting  in 
evidence  the  defendant's  statement  abo'lit  giving  land;  6th, 
in  permitting  Clay  to  .testify;  6th,  in  admitting  in  evidence 
the  notice;  7th,  refusing  to  instruct  the  jury  to  find  as  in 
case  of  nonsuit;  8th,  in  overruling  the  motion  for  a  new  tri^l; 
9^,  in  giving  judgment  for  the  plaintiff^  for  $90*00  and  costs. 

It  will  be  perceived  that  the  errors  assigned  upon  this  re- 
•covd  are  quite  numerous.  It  becomes  necessary  to.  examine 
them  all,  though  they  will  not  be  taken  up  in  the  order  in 
which  they  are  assigned. 

The  errors  assigned  respecting  the  decisions  of  the  Court 
in  admitting  jthe  road  plat  in  evidence^  as  also  the  defend- 
ant's statement  concerning  the  road  in  question  and  his 
agency  therewith,  and  in  the  admission  of  the  order  of  super- 
visor for  a  removal  of  the  alleged  obstruction,  and  in  over- 
ruling the  motion  to  instruct  as  in  case  of  non-suit,  as  also 
the  motion  for  a  new  trial,  may  be  all  considered  under  one 
head.  '^ 

The  plaintiffs  proved  that  the  road  had  been  properly  pe- 
titioned for,  that  the  County  Commissioners'  -Court  had 
acted  upon  this  petition,  had  appointed  viewers  to  view  and 
locate  the  same;  that  they  had  done  so,  and  marked  the  loca- 
tion by  setting  stakes,  &c.  &c.  They  further  prove  that  the 
viewers  made  a  return  of  their  doings  to  said  Courts  and 
filed  a  plat,  of  the  road  located  by  them  together  with  the 
field  notes,  which  plat  shows  that  the  said  viewers  located 
said  road  in  accordance  with  the  prayer  of  the  petitioners. 
Upon  this  report  being  made,  the  Court  ordei^ed  that  the 
above  road  be  established  in  accordance  with  said  plat,  re- 
port and  field  notes,  and  that  the  widtWthereof  l^e  fifty  feet. 

It  is  contended  that  this  evidence  was  not  sufficient  to 
show  that  said  road  was  really  opened,  as  it  does  not  appear 
that  the  County  Commissioners'  Court  oi'dered  the  supervi- 
sor of  the  proper  road  district  to  do  so,,  and  also  because 
the  plat  returned  is  not  sufficiently  explicit  and  certain.  The 
twelfth  section  of  the  Road  Law  of  1841',  page  236,  under 
which  law  the  proceedings  in  this  case  were  commenced, 
simply   provides  that  the   County   Commissioners,  upon   a 
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road  being  located,  (established,)  shall  immediately  cause 
the  supervisor  of  each  district  through  which  such  road  shaU 
pass,  to  be  notified  of  such  location.-  The  ninth  section  pro- 
vides, that  the  clerk,  in  such  a  case,  shall  furnish  the  super- 
visor with  a  list  of  the  petitioners,  with  a  view  to  make  those 
of  the  petitioners  who  reside  out  of  said  .district  perform, 
nevertheless,  road  labor  on  said  road.  It  does  not  seem 
necessary  that  any  record  evidence  of  these  steps  should-be 
preserved.  The  road  is  established,  and,  in  contemplation 
of  the  law,  opened,  when  the  Court  have  approved  of  the 
report,  and  have  sanctioned  the  location.  If,  in  pursuance 
of  such  an  order,  the  road  has  been  actually  opened  by  the 
supervisor,  has  been  Worked  upon,  and  used  for  a  consider- 
able time,  as  the  proof  shows  in  the  present  case,Jt  would 
be  very  singular  indeed,  if  its  legality  could  be  contested 
on  the  ground,  that  there  was  no  record  evidence  to  show 
that  the  Court  actually  notified  the  supervisor  of  its  having 
been  established.  It  might  as  well  be  urged  that  such  road 
was  illegal,  because  the  clerk  did  not  send  a  list  of  the  peti- 
tioners to  the  supervisor. 

The  road  plat  is,  in  our  estimation,  sufficiently  certain, 
and  if  it  was  not,  it  certainly  could  be  made  certain  by  the 
field  notes  which  accompanied  it."  It  shows  clearly  that  a 
portion  of  the  road  run  on  the  sectional  line  between  sections 
nineteen  and  thirty,  and  it  was  on  that  portion  that  the  ob- 
struction was  alleged  to  have  been  made.  Indeed,  we  cannot 
discover  any  ground  at  all  for  the  whole  of  this  objection, 
'  particularly  when  we  reflect  that  the  defendant  for  a 
while  acted  as  supervisor  on  said  road,  worked  on  it,  and 
according  to  his  own  statements,  had  given  his  own  land  for 
the  purposes  of  establishing  said  road,  after  having  petition- 
ed for  it.  ^ 

The  evidence  of  the  defendant's  statements  just  mentioned, 
as  also  that  he  had  worked  on  it,  and  that  he  had  sought  to 
obtain  permission  from  the  supervisor  who  then  acted,  to 
raise  the  very  obstruction,  for  which  he  is  sued  now,  was 
perhaps  superfluous,  as  it  only  tended  to  show  his  actual 
knowledge  of  the  opening,  &c.  fifrc.      It  was  not  strictly  ne- 
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cessary  that  suQh  actueJ  knowledge  should  be  brought  home 
^  to  hiin.  When  one  obstructs  a  road  which  is  used  by  the 
.  public  for  ever  so  short  a  time,  he  does  it  at  his  peril;  for  if 
it  sliould  turn  out,  that  such  road  was  legally  established,  he 
would  be  accountable,  whether  he  actually  knew  that  fact, 
or  not.  The  admission -of  this  evidence  under  the  circum- 
stance£(  of  this  case  wlfen  it  was  clearly  shown,  as^we  think 
it  was,  that  the  road  was  legally  established  afid  opened, 
could  not  have  been  prejudicial  to  the  defendant.  But^we 
need  hardly  have  considered  this  branch  of  the  objection  to 
the  evidence,  since  the  record  does  not  show  that  the  de- 
fendant objected  to  its  introduction. 

■  The  order  or  notice  to  remove  the  obstruction,  given  to 
the  defendant  by  the  supervisor,  is  objected  to  on  account  of 
its  alleged  uncertainty.  The  language  of  the  Road  Law  of 
1841,  respecting  obstructions^  is  as  follows:  '^If  any  pWson 
shall  obstruct  any  public  road  by  falling  a  tree  or  trees  across 
the  same,  by  encroaching  upon  or  fencing  up  the  same,  &c. 
&c.,  he  shall  forfeit,  &c.  after  he  shall  have  been  ordered  to 
remove  the  ^ame,by  any  supervisor,  &c.  &c." 

Now,  although  this  is  a  proceeding  penal  in  its  natur$,  en- 
titling the  defendant  to  have  his  liability  established  beyond 
a  reasonable  doubt,  yet  it  appears  to  us  very  plain,  that  in 
this  case  the  officer  had  strictly  and  amply  complied  with  the 
pre-requisites  of  the  law.  In  reason,  nothing  more  can  be 
required,  than  that  the  obstructing  party  should  be  made  to 
understand  by  the. order,  what  place  he  is  charged  with 
having  obstructed,  so  that  he  might  be  eqabled  to  examine 
into  the  matter,  and  to  ascertain  his  real  rights  respecting  it. 
The  order  in  question  informs  the  defendant,  in  the  first 
place,  specially  of  the  nature  of  the  alleged  obstruction.  It 
gives  a  description  of  the  road  in  conformity  with  the  survey 
thereof.  It  points  out  the  precise  place  of  the  obstruction 
itself,  by  stating  the  direction  of  the  strings  of  fences,  made 
by  the  defendant,  and  which  cause  the  obstruction.  We 
really  deem  this  order  to  be  as  specific  ajnd  full,  as  could  be 
desired.  It  is  said,  that  the  width  of  the  road  is  not  speci- 
fied in  the  order,  nor  that   it  does  appear  from  it,  how  far 
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defendant  was  to  remove  his  fence,  all  q(  which  it  is 
contended,  was  necessary  to  have  been  ^tated  in  the  order. 
Authofities  are  cited  in  support  of  this  point.  (19  Johns. 
369;  22  Wend.  136;  2  Hill,  473.)  Without  stopping  to  in- 
quire, whether  these  authorities  go  a3  far  as  it  is  insisted, 
and  whether  if  they  did,  it  would  be  safe  to  fallow  them  in 
our  State,  under  the  circumstances  peculiar  to  a  newly  set- 
.  tied  country,  it  is  enough  id  say,  that  in  this^case  the  defend- 
ant was  informed  (and  that  actually  was  the  case,)  that  h^ 
built  his  fences  across  the  whole  of  the  road.  No  matter, 
then,  how  wide  the  road  was,  he  was  certainly  obstructing 
it,  and  the  question^  how  far  he  had  encroached  upon  the 
public  highway  did  not  arise,  since  he  had  shut  it  up  totally. 

It  Is  objected  to  the  finding  of  the  jury  that  no  possible 
st^te  of  facts  could  have  sustained  it,  as  the  amount  proved 
was  4(90*00.  Without  following  up  the  calculations  of  coun- 
sel by  which  he  shows  that  t|ie  v'erdict  must  have  been 
either  $8800  or  $94*00,  we  will  merely  remark  that  the  jury 
was  justified  in  a  case  like  this,  to  count  fractions  of  a  day, 
which  o£  course  cannot  be  but  favorablef  for  the  persons  ac- 
cused) and  upon  this  hypothesis  the  verdict  can  be  easily 
explained. 

An  objection  is  also  taken  in  the  argument,  that  there  was 
no  proof  in  what  Road^  District  the  obstruction  was  erected, 
but  this  we  hold  to  be  wholly  untenable,  as  also  another  one, 
that  the  plat  returned  by  the  road  viewers,  was  signed  by 
■  only  two  of  them.  This  latter  objection  has  no  foundation  in 
the  record,  which  simply  state9  that  the  said'  vieweM  re- 
turned a*  plat  of  said  road  as  follows,  &c.  &c.  From  this 
statement,  we  have  certainly  no  right  to  infer  that  it  was 
signed  or  returned  by  two  only. 

The  ground  assumed  by  the  counsel  for  the  defendant 
below,  that  this  road  could  not. be  considered  as  legally  es- 
tablished because  the  County  Commissioners  had  failed  to 
pay  the  defendant  his  damages  as  assessed  according  to  law, 
which  he  claimed  to  have  sustained  by  reason  of  the  open- 
ing of  this  road  over  his  land,  cannot  be  maintained.  It  is 
very  true  that  he  was  not  bound  to  permit  the  road  to  run 
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over  his  land,  before  he  was  paid  for  his  damages,  if  any  he 
had  sustained;  butsur-ely,  after  the  road  was  opened^in  1841, 
and  after  he  had  'worked  on  it,  and  supervised  it,  and  had 
given  the  land  for  it  as  he  himself  stated,  he  had  no  right  to 
claim  damages  in  September,  1843.  A  claim  .for  damages 
is  not  to  be  presumed,  but  must  be  expressly  made,  and  at 
the  proper  time,  so  that  if  the  State  or  county  tliinks  the  pay- 
ment of  damages  too  great  a  sacrifice  for  the  benefits  to  be 
obtained  by  having  a  road,  may  abandon  the  project  or 
locate  it  somewhere  else. 

Having  disposed  of  these  numerous  objections  arising 
under  the  first  class  of  the  errors' assigned,  we  shaH  proceed 
to  notice  in  as  brief  as  possible  a  manner,  those  which  are 
said  to  have  been  committed  by  the  Court  in  admitting  the 
testimony  of  Clay,  he  being,  as  it  is  alleged,  incompetent, 
and  in  overruling  the  motions  both  to  dia;iniss.  the  case  and- 
the  appeal.  Clay^  the  supervisor,  was  neither  the  plaintiff 
on  the  record,  nor  the  substantial  plaintiff.  .The  suit  is  in 
the  name  of  the  Coi^ty  Commissioners,  and  not  in  ^their 
name  for  his  use.  We  cannot  see  that  any  rule  of  law  w^s 
violated  in  permitting  him  to  testify.  As  no  part  of  the 
penalty  either  directly  or  indirectly  goes  to  him,  he  was  not 
an  interested  witness;  not  as  much  sd  as  an  informer  is,  who 
IS  commonly  entitled  to  a  portion  of  the  recovery,  and  yet  it 
is  well  settled  that  this  class  of  persons  are  qompetent  wit- 
nesses. 

It  remains  now  to  consider  the  errors  which  are  assigned, 
as  arisihg  upder  the  decisions  of  the  Court,  in  overruling 
the  motions  to  dismiss  the  case,  and  to  dismiss  the  appeal. 
No  reasons  being  assigned  for  the  latter  motion,  we  prestme 
that  it  was  urged  upon  the  same  ground  that 'was  assigned* 
for  the  motion  to  dismiss  the  cause,  and  we  therefore  proceed 
to  an  examination  of  the  points  presented  by  the  decisions  of 
the  Court  on  the  last  mentioned  motion.  The  counsel  for 
the  defeildant  below,  insists  first,  thatthe  law  of  1841,  under 
which  these  proceedings  were  instituted,  was  repealed  before 
the  cause  was  tried  in  the  Circuit  Court.  It  is  necessary  to 
examine   the  different  laws  passed   by   the   legislature   of 
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1844-5,  which  bear  upon  this  point.  Such  an  examination^ 
it  must  be  confessed^  appears  at  first  but  little  satisfactory, 
and  it  requires  much  patience  and  labor  to  extricate  one's 
self  from  this  labyrinth  of  legislation. 

The  Reviged  Statutes  of  1845,  under  the  Chapter  ^f  "Re- 
vised Statutes,"  p^es  468,  470,  repeal  the  road  law  of  1841, 
not  only  oace,  but  twice.  By  the  37th  section  of  the  same 
chapter,  it  is  provided  that  the  Revised  Statutes  shall  take 
eflFect,  10th  September,  1845,  and  that  all  Acts  and  parts  of 
Acts,  consolidated  or  included  in  the  Revised  Statutes,  or 
therein  repealed,  shall  be  in  force  until  said  day,  &c. 

By  virtue,  then,  of  this  section,  the  road  Jaw  of  1841,  though 
intended  to  be  hereafter  repealed,  remained  in  force  until 
10th  of  Septembef,  1845.     ' 

The  40th  section  of  the  same  cMapter  provides  as  follows: 
"No  suit  or  prosecution  pending  at  the  time  of  such  repeal, 
for  any  offence  committed,  or  for  the  recovery  of  any  penalty 
or  forfeiture  incurred  under  any  of  the^Acts  of  this  chapter 
repealed,  shall  be  affected  by  such  repeal."  This  40th  section, 
by  a  proviso  in  the  37th  section  of  said  chapter,  went  into 
force  at  the  close  of  the  session,  March  6th,  1845. 

So  far  the  matter  is  plain  enough.  The  penalties,  &c.,  in- 
curred under  the  old  road  law  were  saved,  before  it  was  re- 
pealed by  virtue  of  the  Revised  Statutes.  But  the  legislature 
passed  at  the  ^ame  session  various  othjr  laws,  not  incorp^ora- 
ted  in  the  Revised  Statutes,  and  amongst  othefs,  an.  Act 
amendatory  of  the  Act  of  1&41,  concerning  roads.  (Rev. 
Stat.  Appendix,  1846,  p.  592. )  And  the  Revised  Statutes  pro- 
vide, (22  section^  same  chapter,)  that  when  the  provisions  of 
any  law  passed  at  th^  present  session,  (1844-5,)  and 
published  with  the  chapters  composing  the  Revised  Statutes, 
without  being  incorporated  in  the  same,  shall  contravene  or 
be  inconsistent  with  the  provisions  of  such  chapter,  the 
provisions  of,  such  law  shc^ll  prevail. 

The  8th, section  of  this  session  law,  which  was  to.be  in 
force  1st  June,  1846,  purporting  to  dmend  the  road  law  of 
1841,  if  literally. understood, -repeals the  law  of  1841,  andin 
fact  would  seem  to  repeal  itself.     Giving  it  this  literal  con- 
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struction,  it  might  be  contended  that  the  law  of  1841,  stood  ^ 
thereby  repealed,  and  as  the  saving  clause  speaks  of  laws 
only  repealed  in  th^  revised  laws,  it  coi>ld  not  apply  to  laws 
which  are  repealed  independent  of  the  Revised  Statutes. 
This  would  be  too  narrow  and  technical  a  construction.  The 
saving  clause  means  to  affect  all  laws,  which  were  to  be 
repealed  on  the  10th' of  September.  1846.  It  weqt  into  force 
in  March,  and  why  should  it  not  also  affect  the  session  law, 
which  went  into  effect  ifi  June,  if  the  latter  is  really  a  repeal 
of  the  road  law  of  1841,  which  road  law  was  also  intended 
to^be  repealed  by  the  Revised  Statutes.  If  the  session  law 
repeal  the  road  law,  then  it  contFavenes  the  Revised 
Statutes,  only  in  so  far  that  it  fixes  the  time  of  ^repeal  at  the 
1st  June,  instead  of  10th  September,  1845.  But  it  aoes  not 
contravene  in  terms,  or  by  any  reasonable  construction,  the 
saving  clause,  which  intends  to  operate  upon  certain  laws, 
described  in  it  as  laws  repealed  by  the  Revised  Statutes, 
clearly  embracing  thereby  the  road  law  of  1841.  It  cer- 
tainly meant  to  save  the  penalties  under  the  road  law  of  1841, 
about  to  be  repealed  by  virtue  of  the  Revised  Statutes,  and 
the  f^ct  that  the  same  law  was  also  repealed,  as  it  is  alleged, 
by  another  not  contained  in  said  statutes,  cannoi,  in  reason, 
defeat  this  object. 

We  now  turn  our  attention  to  the  last  point  made  under 
this  assignment  of  error,  which  is,  that  the  justice  of  the 
peace  had  no  jurisdiction  in  this  case,  and  th.e  supervisor  no 
authority  to  institute  the  suit  in  the  manner  adopted  by  him. 
The  want  of  jurisdiction  and  authority  is.  attempted  to  be 
shown  by  a  long  train  of  reasoning,  which  is  not  without 
plausibility.  'It  may  be  briefly  summed  up  ihvts:  .  By  the 
31st  section  of  the  law  of  1841,  supervisors  are  authorized 
to  bring  suits  before  justices  of  the  peace,  for  all  fines  and 
forfeitures  imposed  by  this  Act,  which  are  intended  to  come 
into  the  hands  of  sudi  supervisor  for  roj^d  purposes,  and  to 
collect,^isburse  and  account  for  the  same,  suing  in  the  name 
of  the  County  Commissioners.  But  the  fine  imposed  under 
the  8th  section  of  the  Act,  for  obstructing. a  road,  is  one 
which  the  law  does  not  direct  how  it  should  be  collected,  and 
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consequently  it  flows  into  the  county  treasury,  like  fines,  for 
instance,  which  are  collected  under  indictn^ents  preferred 
under  this  Act.  As  the  supervisor  has  not  the  collection  of 
the  fine  in  question,  it  follows  that  he  cannot  sue  for  it. 

Such  a  construction,  it  is  apparent,  would  defeat  the, ob- 
ject of  the  legislature'.     It  is  not  perceived,  how  a  person 
ob*^tructing  a  road,  could  ever  be  made* to  answer  In  a  fine, 
if  Ihe  supervisor  could  not  sue  him  in  the  manner  pointed 
out  by  the  31st  section.   .The  law  is  perfectly  silent  as  to  any 
other  mode  of  proceeding,  except  in  cases  where  it  pro^'ldes 
for  indictments,  which  is  not  the  case  where  it  speaks  of 
obstructions.     The  20th  section  of  the  law  provides,  that  all 
fines  and  fox/eitures  incurred  under  the  provisions  of  this 
Act,  shall  be' applied  to  the  improvement  of  roads  within  the 
bounds  of  such  road  district,  wherein  such  fines  and  penal- 
ties may  have  been  incurred.     Now,  it  certainly  requires  do 
forced  construction  to  sdPy,  that  in  the  present  ca&e,  the  fine . 
collected  by  the  Supervisor  would,  or  at  any  rate,  might 
properly  come  into  his  hands  to  be  disbursed,  as  the  fine  has 
been  incurred  in  his  district.     If  it  may  legally  come  into 
his  hands  to  be  disbi^rsed,  it  follows  that  he  may  sue  for  it. 
This  constviiction  upholds  the  law,  is  by  no  means  a  strained 
ene,  and  is  such  a  one  as  Courts  have  always  found  it  their 
duty  to  adopt,  in  order  to  give  meaning  and  effect  to^the  will 
of  the  legislative  power.     Taking  this  view  of  this  branch 
of  the  case,  we  are  of  opinion,  that  the  justice  had  jurisdic- 
tion, and  that  the  supervisor  proceeded  properly  in  suing 
before  a  justice,  in  the  name  of  the  County  Commissioners, 
for  the  recovery  of  the  fine  for  obstructing  a  public  highway. 
Having  examined  all  the  points  which  we  believe  have 
been  made  by  counsel  for  appellant,  we  have  not  been  able 
to. find  any  error  in  the  decisions  of  the  Court  below,  and 
we  therefore  affirm  the  judgment  with  costs. 

Judgmeni  affirmtd. 
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Thomas  Manchester,  et  al.y  plaintiffs  in  error,  .v.  William 
McKee,  executor  of  Jesse  McKee,  deceasec^  defendant 
in  error. 

Error  to  Pike. 

It  was  alleged  io  a  creditor's  bill  to  subject  certain  lands  to  execution^  that  two 
judgments  had  been  recovered  1^  the  complainant  against  the  debtor,  that  ex- 
ecutions had  been  issued  thereon,  and  that  they  had  been  returned  unsatisfied, 
except  for  a  small  amount  of  each.  The  bill  further,  alleged  fraudulent  trans- 
fers of  .the  lands,  for  the  purpose  of  hindering  and  delaying  creditors,  ftc: 
ffeW,  that  the  allegations  of  the  bill  entitled  the  complainant  to  relief. 

A  party  against  whom  a  bill  has  been  taken  for  confessed,  cannot  complain  and 
assign  for  error  that  the  proof  does  nof  sustain  the  allegations  of  the  bilk 

Under  the  provisions  of  the  Idtb^  section  of  the  Chancejy  Act,  when  a  bill  is 
taken  for  confessed,  it  is  left  to-  the  discretion  of  the  Court,  whether  any 
proof  shall  be  required  in  support  of  the  bill;  or  what  parts  of  the  bill  shall 
be  supported  by  proof,  and,  of  necessity,  what  shall  be  the  amount,  nature 
aUd  character  of  the  proof  to  be  produced. 

One  cannot  allege  as  error  tha^  which  is  for  his  own  benefit. 

Where  it  appeared  that  a  creditor  had  not  caused  an  execution  to  be  issued  on 
his  judgment,  and  had  made  no  effort  to  collect  it,  and  the  Court,  on  a  cred- 
itor's bill  being  filed,  decreed  the  payment  of  such  judgment,  it  was  hdd  to 
be  erroneous.  ^ 

Where  a  judgment  in  attachment  has  been  rendered  against  a  defendant  who 
has  not  been  brought  into  Court  so  as  to  make  it  a  judgment  in  personamy 
such  judgment  is  not  evidence  of  a  debt. 

Bill  in  Chancery,  &c.  in  the  Pike  Circuit  Court,  filed 
by  the  defendant  in  error  against  the  plaintiffs  in  error,  and 
heard  before  the  Hon.  Samuel  D,  Lockwood,  at  the  Sep- 
tember term  1844. 

The  decree  rendered  in  this  case,  and  the  allegati6ns  of 
the  bill,  &c.,  are  stated  in  the  Opinion  of  the  Court. 


-m 
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M.  Mc  Connelly  for  the  plaintiffs  in  error. 
D,  Ji.  Smith,  for  the  defendant  in  error. 

The  Opinion  of  the  Court  was  delivei;ed  by 
Caton,  J.'  The  bill  states  that  the  complainant,  on  the  9th  of 
Fisbruary  1839,  received  from  three  of  the  defendants,  J.  & 
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G.  A.  Manchester  and  Dewell,  three  promissory  notes,  bear- 
ing date  of  that  day,  and  executed  by  tliem  for  a  good  con- 
sideration, amounting  in  the  aggregate  to  the  sum  of  $2876*92. 
The  one  which  fell  due  last,  was  for  the  sum  of  $980-21, 
which  was  payable  one  year  from  date.'  That  on  the  2d  De- 
cember, 1839,  he  obtained  a  judgment  against  John  Man- 
chester, impleaded,  &c.,  on  another  of  said  notes  before  the 
Probate  Court  of  Pike  cojinty,  for  the  sum  of  $920-09.  That 
at  th^  April  term  1840,  of  the  Pike  Circuit  Court,*  he  obtain- 
ed a  like  judgment  on  the  other  of  said  notes,  for  $994-90. 
That  executions  have  been  issued  on  said  judgments,  but 
returned  unsatisfied,  except  as  to  $49*50,  made  on  the  first 
judgment,  and  $160-01  made  on  the  second  judgment.  That 
he  is  in  danger  of  losing  the  balance  of  said  indebtedness  by 
the  fraud  and  insolvency  of  the  makers  of  the  notes,  and  of 
the  defendant,  Thomas  Manchester. 

That  on  the  11th  of  October,  1839,  the  defendant,  Dela- 
hay,  mortgaged   to  John   Manchester   certain   real  estate, 

.which  is  described,  to  secure  the  payment  of  $2700,  paya- 
ble in  one  yeari  That  on  the  13th  of  November,  1839, 
John  Manchester  conveyed  to  Thomas  Manchester,  certain 
other  real  estate  described,  fraudulently  and  with  the  intent 
to  defraud  the  complainant  and  other  creditors.  With  tlie 
view  of  showing  that  this. transfer  was  fraudulent,  the  bill 
sets  forth  a  variety  of  circumstances,  which  it  is  unnecessary 
to  notice  here.  That  on  the  same  day,  John  assigned  to  -^ 
Thomas  the  said  mortgage  with  the  like  fraudulent  intent. 
To  foreclose  this  mortgage,  Thomas  Manchester  filed  his  bill 

'  in  the  Pike  Circuit  Court,  on  the  2d  of  March,  1841,  and  a 
decree  of  foreclosure  was  entered  at  the  September  term 
1841,  under  which  the  mortgaged  premises  were  sold  on  the 
18th  December,  1841,  to  the^  said  Thomas  Manchester,  for 
$2730-26. 

,     There  is  another  proceeding*  set  out  in  the  bill,  which,  as  ^ 

•it  cuts  no  important  figure  in  the  case,  it  is  unnecessary  to 
mention. 

The'  bill  then  aversy  that  "by  a  mortgage  junior  to  the 
afore^^aid  mortgage,"  Vansyckle  for  himself,  McConnell  & 
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McDougall,  ^^or  otherwise,  is  in  possession  of  the  said  mort- 
gaged premises,  claiming  an  interest  therein,"  and  is  exer- 
cising a  ferry  privilege,  &c.,  and  that  Matthews  <'is  in  pos- 
sesdidh  of  some  other  parts  of  said  real  estate,  claiming  some 
sort  of  interest  in  the  same." 

In  the  prayer  of  the  bill,  the  complainant  asks  for  an  equita- 
ble writ  of  attachment,  to  be  levied  upon  the  said  real  estate 
as  the  property  of  John  Manchester,  to  be  applied  under  the 
decree  of  the  Court  to  the  payment  of  the  note  first  above 
mentioned.  The  prayer  also  asks  that  the  said  conveyances 
of  real  estate,  and  assignment  of  the  mortgage  from  John  to 
Thomas  Manchester,  may  be  set  aside  as  fraudulent,  and 
that  the  said  real  estate  may  be  sold  by  the  order  of  the  Court, 
*<in  satisfaction  of  what  may  be  due  your  orator  in  the  prem- 
ises," and  for  general  relief. 

John,  Thomas,  and  George  Manchester,  and  Dewell,  being 
non-residents,  were  brought  in  by  publication,  and  the  other 
defendants  were  served  with  summons.  On  the  first  day  of 
June,  1843,  an  order  was  made  allowing  the  complainants  to 
take  the  deposition  of  the  defendant,  Delahay,  subject  to 
exceptions  for  interest,  and  on  the  same  day,  also,  the  bill 
was  taken  for  confessed  as  to  George  Manchester,  Dewell 
and  Delahay. 

On  the  eighth  of  June,  1843,  Thomas  Manchester  filed'his 
answer,  and  ^on.  the  twelfth  of  the  same  month,  John  Man- 
chester filed  his  answer,  both  denying  the  alleged  fraud,  and 
insisting  that  the  sales  s^d  assignment  were  bona  Jide^ 
and  for  a  good  consideration.  And  on  the  twenty  third  of 
the  same  month  Vansyckle,  McConnell  and  McDougall  filed 
their  demurrer  to  the  bill. 

On  the  ninth  of  September,  in  the  same  year,  a  replication 
Was  filed,  and  on  the  same  day,  by  leave  of  the  Court,  the 
the  complainant  filed  an  amendment  to  his  bill  as  the  record  ^ 
states,  showing  that,  at  that  term  of  the  Court,  the  <:omplain- 
ant  had  obtained  a  judgment  at  law,  on  the  first  desoribed 
note  for  the  sum  of  $1190*91,  and  costs.  ' 

On  the  sixth  of  September,  1843,  the  demurrer  was  sub- 
mitted to  the  Court,  and  was  taken  under  advisenrent,  till 
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the  fourth  of  September,  1844,  when  it  was  overruled,  and 
for  want  of  answer,  the  bill  and  amended  bill  were  taken  as 
confessed  against  Yansyckle,  McConnell,^cDougall  and 
Matthews.  On  the  same  day,  the  cause  was  finally%eard 
and  a  decree  upon  the  merits  entered. 

The  decree  determines: 

Firsts  that  the  complainants  obtained  judgment  at  law  oh 
the  said  three  promissory  notes,  as  alleged  in  the  bill  and 
amen4ed  bill; 

Second^  that  the  said  assignm^t  and  transfers  were  made 
in  fraud  of  the  said  complainant; 

Thirdy  that  the  Master  make  sale«  of  said  premises,  and 
convey  the  same  to  the  purchaser  by  deed,  conveying  all 
the  right,  &c.  of  the  defendants  to  said  premises,  subject 
only  to  such  right  of  redemption  as  the  judgment  creditors 
of  John  Manchester  may  have  to  the  same;  and  that  said 
Master  pay  over  the  proceeds  of  said  sale  to  the  complain- 
ant, the  balance  due  on  such  judgments  and  interest; 

Fourth,  it  is  ordered,  that  upon  making  sale  of  any  of  said 
premises,  all  persons  in  possession  thereof  by  virtue  of  any 
assignment  from  any  of  the  defendants  since  the  filing  of  the 
bill,  give  the  possession  to  such  purchaser,  and  especially 
to  the  Naples  ferry  appertaining  to  a  portion  of  said  land;  and 

Fifth,  costs  are  adjudged  against  John  and  Thomas  Man- 
chester, and  cause  continued  for  report. 

On  the  nineteenth  of  April,  1846,  the  Master  reports  that 
on  the  fourteenth  of  September,  1844,  after  notice,  &c.,  in 
pursuance  of  the  decree,  he  offered  four  of  said  tracts  sepa* 
rately,  the  first  containing  forty  acres,  the  second  containing 
five  acres,  the  third  containing  one  hundred  and  fifty  five 
acres,  and  the  fourth  containing  fifty  eight  acres,  the  said 
lapd  being  appurtennnt  to  the  Naples  Ferry,  and  there  were 
.  no  bidders,  when  he  offered  them  together,  and  the  complain- 
ant became  the  purchaser  at  $140000.  At  the  same  time, 
be  offered  for  sale  four  tracts  which  were  bid  off  by  the " 
complainant  at  prices  from  seventy  five  cents  to  three  dol- 
lars and  seventy  five  cents  per  acre;  and  two  tracts  of  forty 
acres^  and  one  tract  of  eighty  acres,  which  were  struck  off 
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to  the  complainant  for  ten  cents  each;  for  all  of  which  he 
had  given  a  deed  to  the  complainant,  subject  to  the  right  of 
redemption  as  specified  in  said  decree.  The  cohimissoner 
further  reports,  that  there  had  i>een  no  offer  to  redeem  any 
part  of  said  premises  under  said  decree,  which  report  was 
approved  by  the  Court. 

I  shall  first  inquire,  whether  the  demurrer  of  Vansyckle, 
McConnell  and  McDougall  was  properly  overruled.  These 
defendants,  so  far  as  is  shown  by  the  bill,  were  merely  nomi- 
nal parties,  who  might  or  might  not  have  any  interest,  which 
might  be  affected  by  the  decree.  They  were  made  parties 
to  give  them  an  opportunity  to  come  in  and  show  their  in- 
terest, if  they  had  any,  to  specify  its  nature  and  extent  in 
their  answers,  and  to  defend  and  protect  it.  The  bill  does 
not  show  that  they  had  any,  nor  does  it  appear  that  the  com- 
plainant knew  of  any  interest  existing  in  them.  The  aver- 
ment of  the  bill  is,  that  one  of  them  was  in  possession  of  a 
portion  of  the  premises  sought  to  be  subjected  to  the  payment 
of  complainant's  debt,  for  himself  and  the  other  two,  by  a 
junior  mortgage  or  otherwise.  This  showed  such  a  claim  of 
interest,  as  the  complainant  had  a  right  to  protect  himself 
against,  by  making  them*parties,  and  concluding  them  by  the 
decree,  unless  they  could  show  that  they  ought  not  to  be 
thus  concluded.  Such  is  the  usual  and  proper  course  in  all 
Chancery  proceedings.  The  averment,  then,  so  far  as  these 
defendants  were  concerned,  was  right  and  proper,  and  if  the 
bill  was,  in  other  respects,  such  as  entitled  the  complainant 
to  relief,  the  demurrer  was  properly  overruled. 

I'his  is  a  creditor's  bill,  whereby  the' complainant  seeks  to 
subject  certain  lands,  which  he  could  not  reach  by  an  exe- 
cution, to  the  payment  of  two  judgments,  one  obtained  in  the 
Probate  Court,  and  one  in  the  Circuit  Court  of  Pike  County. 
The  bill  shows  the  recovery  of  the  judgments  against  John 
Manchester,  that  executions  had  been  issued  upon  those 
judgments,  which  had  been  returned  unsatisfied,  excepting 
as  to  a  small  amount  of  each.  This  is  sufficient  to  entitle  the 
party  to  file  his  bill.  Beck  v.  Burdetty  1  Paige,  305;  Rev. 
Stat.  §  36,  ch.  XXI,  title.  Chancery,    It  shows  prima  facie 
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that  he  had  exhausted  his  legal  remedy.  It  is  as  much  as  is 
required,  in  the  first  instance,  of  a  second  indorser  of  a  note 
under  our  statute  to  show,  to  enable  him  to  recover  of  the 
first  indorser;  and  in  this  case  as  in  that,  the  defendant  might 
probably  resist  the  application  ^successfully,  by  showing  that 
the  complainant  actually  knew  of  other  property,  out  of 
which  he  might  have  made  his  debt  by  execution*  This  far, 
thenj  the  bill  is  sufficient.  It  further  shows,  that  for  the 
purpose  of  hindering  and  delaying  the  complainant  in  the 
collection  of  his  debts,  and  for  the  purpose  of  defrauding 
other  creditors,  the  judgment  debtor  had  transferred  a  con- 
siderable amount  of  real  and  personal  property  to  the  de- 
fendant, Thomas  Manchester,  and  had,  with  the  like  intent, 
assigned  to  him  a  mortgage  upon  other  lands,  which  the 
assignee  had  foreclosed,  and  purchased  in  the  lands  in  his 
own  name,  and  prays  that*  all  of  these  lands  iftay  be  subjected 
to  the  satisfaction  of  what  may  be  due  to  the  complainant  in 
the  premises.  According  to  the  well  established  rules  of 
Equity  law,  thisishows  such  a  case  as  entitles  the  complain- 
ant to  relief.  The  extent  of  that  relief  may  be  hereafter 
considered,  but  this  is  sufficient  to  show  that  the  bill  was  not 
obnoxious  to  a  demurrer. 

I  may  here  remark  upon  a  novel  proceeding  attempted  to 
be  introduced  by  this  bill,  and  that  is,  that  for  the  purpose  of 
securing  and  obtaining  satisfaction  pf  one  of  the  notes  men- 
tioned in  the  bill,  (but  upon  which  no  judgment  had  been  ob- 
tained at  law,)  the  party  prays  for  an  equitable  attachment  to 
be  levied  upon  the  premises  upon  which  the  mortgage  had 
been  foreclosed^  and  which  had  been  purchased  in  by  Thomas 
Manchester,  the  alleged  fraudulent  assignee  of  the  mortgage. 
But,  for  this  proceeding,  I  can  fin^  no  authority  in  the  former 
practice  of  the  Courts  of  Equity,  or  in  the  provisions  of  our 
statute.  For  the  purpose  of  obtaining  a  satisfaction  of  this 
note  the  amended  bill  was  filed,  averring  that  since  the  filing 
of  the  bill  in  this  cause  the  complainant  had  obtained  a  judg- 
ment upon  that  note  also.  This  branch  of  the  case  will  be 
again  referred  to. 

It  may  be  well  now  to  examine  and  see  what  position  the 
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several  plaintiffs  in  this  writ  of  error  occupy  in  relation  to 
this  decree,  as  exhibited  by  this  record.  In  the  first  place, 
the  bill  was  taken  for  confessed,  as  to  all  of  them  except  John 
Manchester  and  Thomas  Manchester.  Vansyckle,  McCon- 
nell,  and  McDougall  appeared  and  demurred  to  the  bill.  That 
demurrer,  as  we  have  seen,  was  properly  overruled.  They 
then  refused,  or  at  any  rate  failed  to  file  an  answer,  and  then 
the  bill  was  regularly  taken  pro  confesso^  as  we  are  to  pre- 
sume, according  te  the  rules  of  practice  and  usage  of  thatf 
Court,  against  them,  as  also  against  the  other  defendants,  6. 
A.  Manchester,  Matthews,  Dewell  and  Delahay,  who  never 
appeared  before  that  Court  at  all.  I  am  of  opinion,  that  a 
party  against  whom  a  bill  is  taken  for  confessed,  cannot 
complain  and  assign  for  error,  that  the  proof  does  not  sustain 
the  allegations  of  the  bill.  The  nineteenth  section  of  our 
'  Chancery  Act,  provides  that,  ^^where  a  bill  is  taken  for  con- 
fessed, the  Court,  before  a  final  decree  is  made,  if  deemed 
requisite,  may  order  the  complainant  to  produce  documents 
and  witnesses  to  prove  the  allegations  of  his  bill,  oi'  may 
examine  the  complainant  on  oath  or  afiirmation,  touching  the 
facts  therein  alleged;  such  decree  shall  be  made  in  either 
case  as  the  Court  shall  consider  equitable  and  proper."  By 
this  law,  when  a  bill  is  taken  for  confessed,  it  is  left  to  the 
discretion  of  the  Court,  whether  any  proof  shall  be  required 
in  support  of  the  bill  or  not,  or  what  parts  of  the  bill  shall 
be  supported  by  proof,  and  of  necessity,  what  shall  be  the 
amount,  nature  and  character  of  proof  to  be  produced. 
With  such  a  discretion  vested  in  the  Court,  it  would  seem 
absurd  to  say,  that  the  Court  acted  upon  insufiicient  proof. 
If  it  would  not  be  error  to  make  a  decree  without  any  proof, 
it  is  not  easy  to  comprehend  where  the  error  is,  in  rendering 
a  decree  upon  insufficient  proof.  Where  a  bill  is  taken  for 
confessed  from  the  silence  of  the  party,  he  is  as  much  es- 
topped in  that  particular  case,  from  denying  its  truth — except 
in  particular  instances  where  he  may  come  in  under  the 
statute  and  open  it — as  if  he  had  appeared  in  open  Court 
and  filed  an  answer,  confessing  the  truth  of  the  bill  through- 
out.    Here,  a  part  of  these  defendants  did,  in  fact,  confess 
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the  truth  faf  this  bill  by  their  demurrer,  and  insisted  that  the 
facts,  thus  confessed,  did  not  entitle  the  coipplainant  to  any 
relief,  and  whea  that  was  ruled  against  them,  they  chose  to 
abide  by  that  confession  rather  than  withdraw  it,  and  file  an 
answer  putting  in  issue  the  allegations  of  the  bill.  After 
this,  they  cannot  complain  that  that  is  not  proved  which  they 
have  admitted  to  be  true* 

As  to. Thomas  Manchester,  it  appears  from  the  record 
here,  that  he  has  released  to  the  complainant  all  errors  in 
this  cause,  by  not  replying  to  the  complainant's  plea  aver- 
ing  that  fact,  so  that  he  has  ceased  to  complain,  and  he  is 
the  only  party  in  fact,  whose  interest  could  have  been  af- 
fected essentially  by  this  decree,  so  far  as  it  appears  from 
this  record.  A  similar  plea  is  interposed  as  to  Mitchell, 
to  which  also  there  is  no  replication. 

•  And  now  how  stands  it  with  John  Manchester?  He,  it 
seems  to  me,  is  the  last  person  of  all  others  who  has  any 
right  to  complain  of  this  decree,  in  which,  if^there  is  any 
error,  ft  most  manifestly  is  in  his  favor,  and  directly  to  his 
advantage;  for  by  it  a  considerable  amount  of  judgments 
agains^  him  is  paid  out  of  the  property  of  another,  which, 
accgrding  to  his  own  answer,  he  has  sold  and  received  his 
pay  for;  and  it  seems  to  me  that  his  conscience  need  not  be 
too  sensitive  on  the  subject,  since  he  has  promptly  come 
forward,  and  done  all  he  could  to  prevent  such  a  result  by 
his  answer.  If,  in  this  decree,  error  has  been  committed,  it 
is  in  his  favor,  although  against  hiB  will,  and  he  cannot  com- 
plain. Schlencker  v.  Risley^  3  Scam.  486.  Although,  as  we 
have  seen,  none  of  the  parties  who  are  complaining,  have 
any  right  to  complain  that  the  allegations  of  this  bill  are  not 
sustained  by  the  proof,  yet  we  do  not  hesitate  to  say,  thaf 
those  allegations  are  made  out  in  their  most  material  partic- 
ulars by  the  evidence,  especially  so  far  as  they  have  been 
put  in  issue  by  the  answers;  but  from  the  view  which  we 
take  of  this  cause,  it  is  not  necessary  to  encumber  the  Opin- 
ion orthe  Court  with  a  particular  review  of  it. 

It  now  remains  to  be  considered,  whether  the  decree  which 
was  rendered,  was  such  as  the  allegations  of  the  bill  and 
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amended  bill  authorize;  for  although  the  defendants  below, 
who  allowed  the  bill  to  be  taken  pro  confesso^  cannot  now 
deny  its  truth,  yet  they  have  a  right  to  insist  that  no  decree 
shall  be  made  which  may  affect  their  interest,  beyond  what 
their  admissions  will  warrant.  The  complainant  has  made 
them  parties  to  bar  their  interests,  and  he  must  see  to  it, 
that  he  confines  himself  to  the  rights  which  he  has  claimed 
to  have. 

What  has  been  already  said  on  the  subject  of  the  demur- 
rer, shows  that  the  complainant  was  entitled,  b^  the  allega- 
tions of  the  bill,  to  the  relief  sought,  to  the  extent  of  the 
payment  of  the  two  first  judgments  out  of  the  property' 
fraudulently  conveyed.  But  as  it  was  insisted  that  the 
prayer  only  sought  the  payment  of  the  note  described  in  the 
bill,  and  not  of  the  two  judgments,  it  becomes  necessary  to 
examine  the  prayer  with  the  view  to  ascertain  if  that  be  so. 

The  prayer  of  the  bill  commences  with  asking  for  an 
et]uitable  attachment  to  be  levied  upon  said  real  estate,  as 
the  property  of  John  Manchester,  to  be  applied  under  the 
decree  of  the  Court  to  the  payment  of  the  first  note.  It  is 
supposed  by  the  counsel  for  the  defendant  in  error,  that  it  is 
upon  this  portion  of  the  prayer,  that  the  Court  decided  the 
payment  of  the  two  judgments;  and  if  so,  it  was  certainly 
unauthorized;  for  by  this  the  party  only  seeks  satisfaction 
of  the  note  under  that  attachment  proceeding,  which,  as  we 
have  seen,  was  unauthorized,  and  hence  the  prayer  must  be 
considered  as  if  that  portion  were  stricken  out.  After  that, 
the  prayer  asks  that  the  said  real  estate  may  be  sold  by  the 
order  of  the  Court,  in  satisfaction  of  what  may  be  due  your 
orator  in  the  premises.  This  was  manifestly  asking  that  all 
that  was  due  to  him  on  account  of  the  several  demands 
previously  stated  in  the  bill,  and  was  manifestly  sufficient. 
But  if  any  doubt  could  be  entertained  on  the  subject,  the 
general  prayer  is  sufficient  to  authorize  the  granting  of  any 
relief  which  the  statement  of  the,  bill  would  warrant. 

It, now  remains  to  be  examined,  whether  the  Court  was 
warranted  in  decreeing  the  payment  of  the  judgment  which 
was  rendered  in  the  attachment  suit,  which  was  obtained 
after  the  filing  of  the  bill  in  Chancery,  and  which  is  brought 
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to  the  notice  of  the  Court  by  the  amended  bill.  There  are 
two  objections,  which,  to  my  mind,  are  conclusive  against  that 
•  portion  of  the  decree  which  directs  the  payment  of  this  judg- 
ment. The  first  objection  is,  that  no  execution  was  ever 
issued  upon  this  judgment,  and  consequently,  no  effort  made 
to  collect  it  at  law.  This  is  indispensable,  according  to  the 
case  of  Beck  v.  Burdett  before  referred  to,  and  this  is  sup- 
ported by  all  the  cases  which  I  have  examined.  If  it  shoidd 
be  said,  with  a  view  to  obviate  this  difficulty,  that  the  prop- 
erty levied  upon  was  not  liable  to  an  execution,  and  that, 
consiequently,  it  would  have  been  futile  to  have  issued  one 
upon  which  nothing  could  possibly  have  been  made;  that  but 
shows  that  the  attachment  was  levied  upon  property  not  lia- 
ble to  the  attachment,  and  that  being  a  proceeding  m  rem, 
for  want  of  anything  upon  which  it  could  legally  act,  the 
Court  should  not  have  entertained  the  case,  but  dismissed 
it,  which  it  would  have  done,  had  the  plaintiff  informed  the 
Court  that  the  property  levied  upon  was  not  subject  to  attach- 
ment. But  th^re  is  another  objection,  which  it  seems  to  me 
is  equally  fatal,  and  that  is,  that  a  judgment  in  ^n  attach- 
ment suit  where  the  defendant  has  not  been  brought  into 
Court  so  §is  to  make  it  a  personal  judgment,  is  not  evidence 
of  the  debt  upon  another  suit  brought  upon  that  record.  The 
decree,  then,  will  have  to  be  modified,  so  as  to  allow  the 
complainant  only  to  seek  a  satisfaction,  out  of  the  said  real 
estate,  of  the  two  judgments  stated  in  the  original  bill,  and 
that  portion  of  it  which  directs  the  satisfaction  of  the  judg- 
ment in  the  attachment  suit  will  have  to  be  reversed.  As  the 
sale  was  ordered  and  made  upon  an  erroneous  decree,  which 
is  partially  reversed,  the  sale  has  to  be  set  aside  of  course, 
and  a  re-sale  ordered;  and  hence  it  becomes  unnecessary  to 
look  into  the  regularity  of  that  sale,  which  otherwise  would 
present  a  very  serious  question.       ♦ 

The  decree  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded  with  directions  to  the  Circuit  Court,  to  ren- 
der a  decree,  and  to  proceed  consiatently  with  the  prin- 
ciples of  this  Opinion;  and  that  each  party  pay  one  half  of 
the  costs  of  this  writ  of  error. 

Decree  reversed. 
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Orrin  Sherman  et  cU.^  plaintiffs  in  error,  v,  Henrt  Gassett 
et  al.y  defendants  in  error. 


Error  to  Cook  Co,  Court, 


To  a  scire facitu  to  foreclose  a  mortgage^  the  defendants  pleaded  the  usury  laws 
of  Massachusetts^  alleging  in  substance,  their  indebtedness  to  plaintiffs;  that 
in  order  to  obtain  forbearance  thereon,  they  executed  certain  notes  therejor,  |ll4a  *560 
payable  in  Boston  at  intervals,  with  ten  per  cent,  interest  semi-annually,   I    g — ggT 
which  notes  were  intended  to  be  secured  by  Ihe  mortgage  sued  on;  and  thatj  |e2i5  •  51 
though  the  notes  appear  on  their  face  to  have  been  executed  in  Chicago,  th^  . 
were  in  fact  executed  in  Boston.     The  mortgage  was  acknowledged  and  re- 
corded in  Cook  «ounty,  on  the  day  of  its  date:    Held,  that  the  forfeiture  pro- 
vided for  in  the  usury  laws  of  Massachusetts  being  a  part  of  the  law  of 
remedy,  could  not  be  enforced  by  the  Courts  of  this  State. 

It  is  a  well  settled  jule,  that  the  Courts  of  x)ne  country  will  not  enforce  either  the 
criminal  or  penal  laws  of  another;  nor  will  they  cany  out  or  be  guided  by 
the  laws  of  another,  regulating  the  forms  of  actions,  or  the  remedies  provi- 
ded for  civil  injuries.  But  it  is  equally  well  settled,  that  in  the  construction 
of  contracts,  and  in  ascertaining  whether  they  are  valid,  the  law  of  the 
country  where  the  contract  was  made,  or  to  be  performed,  shall,  in  general^ 
govern. 

The  lex  loci  only  governs  in  ascertaining  whether  a  contract  is  valid  and  what  t 

the  words  of  the  contract  mean.    When  the  question  is  settled,  that  the  i 
contFact  of  the  parties  is  legal,  and  what  is  th^  true  interpretation  of  the  Ian-  ^ 
guage  employed  by  the  parties  in  framing  it,  the  lex  loci  ceases  its  functions, 
and  the  lex  fori  steps  in  and  determines  the  time,  the  mode  anj  the  extent  of 
the  remedy.  * 

To  a  scire  facias  to  foreclose  a  mortgage  a  plea  commencing  as  a  plea  of  part 
payment,  and  concluding  by  praying  judgment,  was  interposed,  to  which' 
there  was  a  general  demurrer  which  was  sustained:  Held,  that  payment  in 
part,  or  in  whole,  might  properly  be  pleaded,  and  that,  in  this  case,  if  the 
plea  had  been  specially  demurred  to,  it  should  have  been  held  bad. 

Scire  Facias,  to  foreclose  a  mortgage,  issued  from  the 
Cook  County  Court,  at  the  instance  of  the  defendants  in 
error,  against  the  plaintiffs  in  error.  The  cause  was  heard 
before  the  Hon.  Hugh  T.  Dickey,  on  demurrers  to  pleas.^ 
The  demurrers  were  sustained,  and  the  defendants  brought 
their  writ  of  error  to  reverse  the  decision  of  the  Court. 

The  substance  of  the  pleas  are  stated  in  the  Opinion  of 
this  Court. 
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A,  T.  Bledsoe^  arguec^  orally  for  the  plaintiffs  in  error. 
Written  arguments  were  submitted  by  J.  Y.  Scatnmon  4* 
J\r.  B.  Juddf  upon  the  same  side,  and  by  •^.  Cowles  4-  fV. 
H,  Brown^  for  the  defendants  in  error,  both  of  which  were 
mislaid  and  were  not  received  by  the  Reporter. 

» 

Z.   Trumbull  argued  orally  for  the  defendants  in  error. 

1.     The  pleas  of  usury  are  defective  in  not  averring  that 
tlie  law  of  Massachusetts,  set  out  in  said  plea,  was  in  force 
at  the  time  of  the  execution  of  said  mortgage,  and  of  filing 
.  said  pleas. 

None  of  said  pleas,  or  the  plea  of  payment  profess  to 
answer  the  whole  cause  of  action,  and  the  plaintiffs  were  at 
liberty  to  treat  all  of  said  pleas  as  nullities,  and  take  judg- 
ment as  by  nil  dicil^  or  they  might  demur.  Gould's  PI.  363; 
Fitzgerald  v.  Hart,  4  Mass.  429;  11  Pick.  76;  Sterling  v. 
Sherwood,  20  Johns.  206;  Hickok  v.  Coates,  2  Wend,  421; 
Slocum  V.  Despard,  8  do.  617;  Phelps  v.  Sowles,  19  do. 
547;  Mee  v.  Tomlinson,  31  Eng.  Com.  Law  R.  66. 
'  The  Judge  who  tried  this  cause  below,  certifies  that  the 
plea  of  payment  was  not  passed  upon  by  him  upon  the  argu- 
ment, and  the  attention  of  the  Court  below  not  being  called  to 
said  plea,  it  is  too  late  to  urge  in  this  Court  for  the  first  time, 
that  said  plea  was  sufficient.  Gelston  v»  Hoytj  13  Johns. 
575;  Bellv.  Bruen,  1  Howard's  (U.  S.)  R.  187;  3  do.  530. 

2.,  The  mortgage  being  made  and  executed  in  Illinois, 
must  be  governed  by  the  laws  of  Illinois.  Chapman  v. 
jRobinson,  6  Paige,  627. 

3.  The  statute  of  Massachusetts  does  not  make  a  con- 
tract for  taking  more  than,  six  per  cent,  void,  but  applies  to 
the  remedy  and  inflicts  a  penalty.     Rev.  Stat.  Mass.  307. 

Penal  laws  are  local.  Story's  Confl.  of  Laws,  §  619,  ei 
seq.  Remedies  upon  contracts  are  governed  by  the  law 
of  the  place  where  the  action  is  instituted.  2  Kent's 
Com.  462. 

That  the  statute  of  Massachusetts  is  penal,  and  applies  to 
the  remedy  only,  is  established  by  her  own  Courts.  Gale  v. 
Easton,  7  Mete.  14. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM  1847.  523 

Sherman  et  al,  v.  Gassett  et  al 

The  Opinion  of  the  Court  was  delivered  by 

LocKWOOD)  J.  The  plaintiff  beloW  sued  out  of  the  County 
Court  of  €ook  County,  a  scire  facias  against  Sherman  & 
Pitkin,  to  foreclose  a  mortgage,  dated  September  1st,  1842. 
The  mortgage  was  duly  acknowledged  and  recorded  on  the 
day  it  bears  date,  and  was  executed  to  secure  the  payment 
by  the  mortgagors  to  the  mortgagees  of  three  several  promis« 
sory  notes,  amounting  to  the  sum  of  $7000,  dated  the  15th 
of  June,  1842.  The  time  when  the  notes  were  to  fall  due,  is 
not  stated  in  the  mortgage,  but  the  scire  facias  avers  they 
had  all  fallen  due.  The  mortgage  recites  that  Sherman  & 
Pitkin  are  residents  of  the  county  of  Cook,  in  the  State  of 
Illinois,  and  the  plaintiffs  below  are  residents  of  the  State  of 
Massachusetts.  Sherman  &  Pitkin  pleaded  four  special 
pleas  of  usury,  in  violation  of  the  laws  of  Massachusetts, 
and  a  plea  of  part  payment.  To  all  these  pleas,  Gassett  & 
Co.  severally  demurred,  and  the  Court  sustained  the  demur- 
rers, and  rendered  judgment  for  the  plaintiffs  for  the  amount 
due  on  the  mortgage,  and  that  the  mortgaged  premises  be 
sold. 

The  errors  relied  on,  are  the  sustaining  the  demurrers  td 
all  the  pleas  of  the  defendants.  The  four  pleas  of  usury  are 
substantially  alike,  and  aver  that  Sherman  &  Pitkin  being 
largely  indebted  to  Gassett  &  Co.,  who  were  merchants,  re- 
siding and  doing  business  in  the  city  of  Boston,  for  goods 
previously  sold  to  them,^on  the  16th  day  of  June,  1842,  in 
order  to  obtain  forbearance  on  said  indebtedness,  it  was«or- 
ruptly  agreed  that  Sherman  &  Pitkin  should  execute  to 
Gassett  &  Co.  three  several  promissory  notes,  payable  in 
twelve,  twenty  four  and  thirty  six  months,  at  Gassett  & 
Co's.  office  in  Boston,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum,  payable  semi-annually.  The  pleas  state 
that  the .  notes,  although  they  appear  on  their  face  to  have 
been  executed  in  Chicago,  in  this  State,  yet  were  executed 
in  Boston. 

These  pleas  further  aver,  that  the  mortgage  recited  in  the 
scire  facias^  was  executed  to  secure  the  payment  of  said 
notes.     7^e  pleas  further  -aver,  that  on  the  iSth  of  June, 
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1842,  it  was  provided  and  enacted  by  the  laws  and  statute 
of  the  Commonwealth  of  Massachusetts,  of  which  Common- 
wealth Boston  was  the  capital,  *^Hhat  the  interest  of  money 
should  be  six  dollars  and  no  more  .upon  one  hundred  dollars 
for  a  year,  and  at  the  same  rate  for  a  greater  or  less  sum, 
and  for  a  longer  or  shorter  time;"  and  that,  ^^whenever  an  ac- 
tion shall  be  brought  upon  any  contract  or  assurance,  and  it 
shall  appear  upon  special  plea  to  that  effect,  that  a  greater 
rate  of  interest  has  been  directly  or  indirectly  reserved, 
taken  or  received,  the  plaintiff*  shall  forfeit  three-fold  the 
amount  reserved  or  taken,  and  shall  have  judgment  for  the 
balance  only,  which  shall  remain  due  after  deducting  said 
three-fold  amount."  The  defence  set  up  in  the  defendants' 
pleas  of  usury^  is  unconscientious  and  inequitable,  and  should 
not  be  sustained  unless  some  stem  rule  of  law  requires  it. 
In  equity  the  original  debt  and  legal  interest  are  justly  due, 
notwithstanding  an  agreement  to  pay  more  than  legal  inter- 
est. Where  a  creditor,  however,  has  acted  oppressively 
towards  his  debtor,  or  has  evinced  a  manifest  disposition  to 
violate  the  laws  of  the  country  where  the  contract  is  made 
or  to  be  performed,  justice  requires  that  Courts  should  be 
astute  in  ascertaining  if  there  be  not  some  rule-  of  law  that 
will  enable  them  to  punish  the  oppressive  creditor,  or  the 
wilful  violater  of  the  law.  These  pleas,  instead  of  disclo- 
sing any  oppression  on  the  part  of  Gassett  &  Co.  towards 
Sherman  &  Pitkin,  clearly  evince  a  great  degree  of  forbear- 
anoft  and  lenity.  Sherman  &  Pitkin  were  residents  of  the 
State  of  Illinois,  where  it  was  legal  to  stipulate  for  the  pay- 
ment of  twelve  per  cent,  interest;  consequently,  the  agree- 
ment to  pay  ten  per  cent,  did'  not  violate  any  law  of  this 
State.  What  law,  then,  has  been  violated  by  the  contract 
between  the  parties?  It  is  apparent  that  the  mortgage  was 
executed  in  Illinois,  for  it  was  acknowledged  and  recorded 
in  Cook  county,  on  the  day  it  bears  date,  and  as  it  does  hot 
specify  any  place  of  payment,  were  it  not  for  the  notes  reci- 
ted in  the  pleas,  the  legal  presumption  would  be,  that  the 
mortgage  was  payable  in  Illinois,  where  the  land  was  situated 
and  the  mortgagors  resided,  and  in  that  event,  the  mortgage 
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would  be  free  from  any  taint  of  usury.  The  pleas,  however, 
aver  that  the  mortgage  was  executed  to  secure  the  payment 
of  three  promissory  notes,  with  ten  per  cent,  interest,  which 
notes,  it  is  alleged,  were  executed  in  Boston  and  made  pay- 
able there. 

It  is  a  well  settled  rule  of  jurisprudence,  that  the  Courts 
of  one  country  will  not  enforce  either  the  criminal  or  penal 
laws  of  another.  Nor  will  the  Courts  of  one  country  carry 
out  or  be  guided  by  the  laws  of  another  regulating  the  forms 
of  actions,  or  the  remedies  provided  for  civil  injuries.  But 
it  is  eqxmlly  well  settled,  that  in  the  construction  of  contracts 
and  in  ascertaining  whether  they  are  valid,  the  law  of  the 
country  where  the  contract  was  made  or  to  be  performed 
shall  in  general  govern.  It  might  in  this  case  be  urged,  with 
great  propriety,  that  a  mortgage  on  real  estate  should  be 
governed  by  the  lex  situsy  and  consequently  not  be  affected 
by  the  usury  laws  of  the  place  where  it  may  have  been  exe- 
cuted, or  where  the  money  is  to  be  paid;  the  presumption 
being  that  the  parties  must  have  had  the  laws  of  the  country 
in  view  where  the  land  was  situated,  and  where  suit  must 
be  instituted  in  case  of  foreclosure.  The  case  of  Chapman 
V.  Eohinsouy  6  Paige,  627,  was  decided  on  this  principle. 
In  that  case  a  loan  was  negotiated  in  England,  where  the 
creditor  lived,  to  be  secured  by  personal  security  and  a  mort- 
gage on  real  estate  in  New  York,  where  the  borrower  resided. 
Seven  per  cent,  interest  was  reserved  in  the  mortgage, 
which  was  higher  than  the  rate  of  interest  allowed  by  law  in 
England,  although  authorized  by  the  laws  of  New  York. 
Chancellor  Walworth,  in  delivering  his  Opinion,  says:  "Upon 
a  full  examination  of  all  the  cases  to  be  found  upon  the  sub- 
ject, either  in  this  country  or  in  England,  none  of  which, 
however,  appear  to  have  decided  the  precise  question  which 
arises  in  this  case,  I  have  arrived  at  the  conclusion  that  the 
ii\prtgage  executed  here,  and  upon  property  in  this  State, 
being  valid  by  the  lex  silusy  which  also  is  the  law  of  the  domi- 
cil  of  the  mortgagor^  it  is  the  duty  of  this  Court  to  give  full 
effect  to  the  security,  without  reference  to  the  usury  laws  of 
England,  which  neither  party  intended  to  violate,  by  the 
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execution  of  a  mortgage  upon  the  lands  here."  The  Chan- 
cellor, in  that  Opinion,  further  says:  <^But  if  a  contract  for 
the  loan  of  money  is  made  here,  and  upon  a  mortgage  of 
lands  in  this  State,  which  would  be  valid  if  the  money  was 
payable  to  the  creditor  here,  it  cannot  be  a  violation  of  the 
English  usury  laws,  although  the  money  is  made  payable  to 
the  creditor  in  that  country,  and  at  a  rate  of  interest  which 
is  greater  than  is  allowed  in  England."  This  question  was 
fully  and  ably  examined  by  Judge  Martin,  in  the  case  of 
Depeau  v.  Humphreys^  in  the  Supreme  Court  of  Louisiana, 
(20  Martin,  1,)  and  that  Court  came  to  the  conclusion,  in 
which  the  Chancellor  says  he  fully  concurs,  ^Hhat  in  a  note 
given  at  New  Orleans,  upon  a  loan  of  money  made  there, 
the  creditor  might  stipulate  for  the  highest  legal  rate  of  con- 
ventional interest  allowed  by  the  laws  of  Louisiana,  although 
the  rate  of  interest  thus  agreed  to  be  paid  was  higher  than 
that  which  could  be  taken  upon  a  loan  by  the  laws  of  the  • 
State  where  such  note  was  made  payable.''  The  Chancel- 
lor continues:  ^^Here  the  verbal  contract  for  a  loan  upon  the 
security  of  a  mortgage  on  lands  in  this  State,  was  wholly 
inoperative,  until  the  mortgage  and  other  written  security 
were  executed  in  this  State,  and  which  agreement  was  con- 
summated by  the  deposit  of  the  money  (in  England,)  to  the 
order  of  the  borrower.  It  was  a  contract  partiy  made  in 
th^<  State  and  partiy  in  England.  '  And  being  actually  made 
in  reference  to  our  laws,  and  to  the  rate  of  interest  allowed 
here,  it  must  be  governed  by  them  in  the  construction  and 
effect  of  the  contract  as  to  its  validity.  An  appeal  to  the 
Courts  of  this  State  was  also  contemplated  by  the  parties  if 
necessary  to  enforce  a  performance  of. the  written  agreement 
for  the  re-payment  of  the  loan,  although  from  the  residence 
of  the  mortgs^ee  in  England,  it  might  be  necessary  to  send 
the  money  there  to  make  a  legal  tender  of  the  debt." 

In  the  case  of  Bobinson  v.  Blandj  2  Burr.  386,  which  is 
a  leading  case  on  the  subjuct  of  the  lex  loci,  Lqrd  Mansfield 
holds  the  following  emphatic  language:  ^'In  every  disposi- 
tion or  contract,  where  the  subject  matter  relates  locally  to 
England,  the  law  of  England  must  govern,  and  ^must  have 
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been  intended  to  govern.  Thus  a  conveyance  or  will  of 
land,  a  mortgage,  a  contract  concerning  stocks,  must  be  all 
sued  upon  in  England,  and  the  local  nature  of  the  thing 
requires  them  to  be  carried  into  execution  according  to 
the  law  here. 

These  authorities  come  from  sources  of  the  highest  re* 
apectability,  and  being  consonant  with  the  principles  of 
equity  and  justice,  would,  in  my  opinion,  justify  this  Court 
in  coming  to  the  conclusion  that  the  mortgage  being  execu- 
ted here,  and  this  being  the  domicil  of  the  mortgagors,  the 
law  of  this  State  ought  to  govern  in  its  construction.  But 
as  I  conceive  it  is  not  necessary  to  place  the  decision  on  this 
point,  I  am  willing  to  concede  that  if  the  mortgage  was  givea 
to  secure  the  payment  of  promissory  notes  which  were  void 
by  the  usury  laws  of  Massachusetts,  then  this  Court  would 
be  hound,  however  contrary  to  the  prmcipleg  of  honorable 
dealing  we  might  consider  the  defence,  to  decide  that  a  con* 
tract,  void  where  it  was  made  or  to  be  performed,  was  void 
here.  The  statute  of  ]M(assachusetts  in  relation  to  usury, 
however,  does  not  declare  the  contract  void,  but  authorizes 
a  suit  to  be  sustained  on  it,  and  inflicts  a  forfeiture  of  a  part 
of  the  debt,  as  a  penalty  for  violating  the  Act;  and  points 
out  a  particular  mode  by  which  the  forfeiture  sball  be  en- 
forced. On  this  statute  the  question  arises,  is  this  forfeiture 
a  penalty?  And  if  not  a  penalty,  then  are  the  means  pro- 
vided for  its  recovery  addressed  to  the  Courts  of  Massachu- 
setts solely,  or  in  other  words,  are  the  means  of  recovering 
the  penalty,  a  part  of  the  law  of  remedy,  and  consequently, 
confined  to  the  lex  fori. 

The  answer  to  the  question,  whether  the  forfeiture  is  not 
a  penalty,  which  foreign  Courts  will  not  enforce)  is  not  free 
from  difficulty.  If  it  is  not  a  penalty,  it  closely  resembles 
one,  for  a  heavy  forfeiture  is  imposed  for  the  violation  of  the 
statute.  Webster  defines  the  word  "forfeit,^*  as  foUows:  "To 
lose  or  render  confiscable  by  some  favdtj  offence  or  crime; 
to  lose  the  right  to  some  species  of  property  or  that  which* 
belongs  to  one."  .  And  under  the  noun  he  defines  it, 
"that  which  is  forfeited  or  lost,  or  the  right  to  which  is  al-* 
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ienated  by  a  crime,  offence,  neglect  of  duty  or  breach  of 
C9ntract,  hence  a  fine,  a  mulct,  a  penalty.  He  that  mur- 
ders pays  the  forfeit  of  his  life.  When  a  statute  creates  a 
penalty  for  a  transgression,  either  in  money  or  in  corporal - 
punishment,  the  offender,  who  on  conviction  pays  the  money 
or  suffers  the  punishment,  pays  the  forfeit"  It  would  seem 
that  these  definitions  of  the  word  ^^forfeit,"  would  constitute 
the  forfeiture  provided  by  the  Act  of  Massachusetts,  a  pen- 
alty. It  was,  however,  inquired  on  the  argument,  if  the 
Massachusetts  Act  inflicted  a  penalty  for  taking  usurious 
interest  that  foreign  Courts  would  not  enforce,  why  will 
foreign  Courts  enforce  the  usury  statutes  of  England,  and 
some  of  the  United  States?  The  answer  to  this  inquiry  is, 
that  in  England,  their  statute  absolutely  forbids  the  making 
of  any  contract  infected  with  usury,  and  renders  the, whole 
contract  null  and  void;  and  so  are  the  usury  laws  in  several 
of  the  United  States.  A  contract,  being  absolutely  void 
where  it  was  made,  cannot  become  valid  by  transportation. 
It  being  once  corrupt,  it  cannot  become  pure  by  change  of 
time  or  place.  As  has  been  conceded,  if  the  statute  of  Mas- 
sachusetts had  declared  the  contract  yoid,  no  Court  would 
enforce  it.  But  having  only  inflicted  a  forfeiture  or  penalty 
on  the  person  who  attempts^  to  violate  it,  it  seems  but  reason- 
able to  consider  the  forfeiture  as  a  penalty,  which  the  Courts 
of  Massachusetts  can  alone  render  effectual. 

But  whether  this  question  be  decided  in  the  afiirmative  or 
not,  I  think  there  is  no  difficulty  in  arriving  at  a  satisfactory 
conclusiQii  on  the  question,  whether  the  forfeiture  is  not 
governed  by  the  law  of  remedy,  and  can  alone  be  enforced 
in  the  lex  fori.  The  statute  directs,  that  when  an  action 
shall  be  brought  on  any  contract,  tainted  with  usury,  and  it 
shall  appear  by  special  plea  to  that  effect,  that  a  greater  rate 
of  interest,  &c.,  the  plaintiff  shall  forfeit  three  fold,  &c.,  and 
shall  have  judgment  for  the  balance  only.  The  Act  points 
out  a  particular  mddCf  by  which  the  forfeiture  is  made 
available  to  the  defendant,  and  if  he  neglects  that  mode,  he 
loses  the  forfeiture.  The  mode  of  reaching  the  forfeiture  is 
made  by  the  statute  a  matter  of  substance,  that  cannot  be 
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dispensed  with  in  the  Courts  of  Massachusetts.  This  cir- 
cumstance alone  renders  the  forfeiture  a  part  of  the  law  of 
remedy,  which  can  only  be  enforced  in  the  lex  fori.  To  test 
this  question,  suppose  this  action  had  been  commenced  in  a. 
State  where  all  special  pleas  are  forbid  by  statute,  and  the 
defendant  had  specially  plead  the  facts  and  statute  of  Mas- 
sachusetts, would  the  Courts  of  such  State,  on  demurrer  have 
hesitated  to  decide  that  the  special  plea  was  bad?  Such 
necessarily  would  bie  the  decision.  Again,  suppose  the  de- 
fendant had  plead  the  general  issue,  and  had  offered  on  the 
trial  the  statute  of  Massachusetts,  with  the  facts  going  to 
establish  the  usury,  would  the  Court  have  received  the  evi- 
dence? Certainly  not,  because  the  defendant  had  not  com- 
plied with  the  mode  required  by  the  statute  to  entitle  him 
to  the  forfeiture.  If,  however,  the  whole  contract  had  been 
void,  no  such  difficulty  would  be  experienced;  for  no  Court 
will  sustain  an  action  upon  a  void  contract,  and  its  invalidity 
would  be  matter  of  defence  under  the  general  issue.  We 
have  a  similar  Act  in  relation  to  usury,  to  that  which  exists 
in  Massachusetts,  with  this  difference,  that  our  Act  requires, 
when  usury  is  'pleaded  and  proved,  that  the  defendant  shall 
recover^his  full  costs,  and  that  two  thirds  of  the  forfeiture 
shall  be  paid  into  the  treasury  of  the  county  in  which  the 
suit  shall  have  been  instituted^  and  each  of  the  parties  may 
be  sworn- as  witnesses.  Suppose  that  an  action  was  brought 
on  a  usurious  contract  made  in  Illinois,  in  the  Courts  of 
Massachusetts,  where  by  law,  if  the  plaintiff  recovers 
anything,  he  recovers  costs;  and  where  neither  party  can 
be  witnesses,  would  the  Courts  of  Massachusetts  give  effect 
to  the  forfeiture,  by  declaring  that  one  third  should  be  paid 
to  the  defendant,  and  two  thirds  to  the  county,  and  violate 
their  own  laws,  by  giving  judgment  against  the  plaintiff  for 
costs,  and  also  suffer  the  parties  to  be  witnesses?  There 
can,  it  is  conceived,  be  but  one  opinion  on  this  quiestion. 
No  sound  Jawyer  would  hesitate  to  reply  in  the  negative. 
Can  any  good  reason  be  given,  why  the  Act  of  this  State 
should  not  be  enforced  abroad,  that  will  not  apply  to  the 
usury  law  of  Massachusetts?  The  objects  of  both  Acts  are 
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the  same — the  punishment  of  a  party  who  exacts  usurious 
interest.  The  penalty  inflicted  on  the  usurer  is  also  the  same, 
the  mode  of  enforcing  and  disposing  of  the  penalty  only 
being  different.  The  object  of  both  laws,  being  in  harmony, 
it  would  appear  unreasonable  that  one  statute  should  be  en- 
forced extra-territorially,  and  the  other  not.  The  usury 
Act  of  Massachusetts,  not  having  declared  the  contract  void, 
but  having  furnished  a  special  mode,  by  which  the  forfeiture 
inflicted  for  its  violation  shall  be  recovered,  must  be  consid- 
ered as  part  of  the  law  of  remedy,  and,  consequently,  can 
only  be  enforced  in  the  Courts  of  Massachusetts. 

The  principle,  that  the  Courts  of  one  country  will  not  en- 
force the  law  of  remedy  in  another,  is  settled  by  numerous 
decisions.  They  will  be  found  collected  in  2  U.  S.  Dig.  p. 
796,  title  ^^Limiiaiions  of  jSctions.^^ 

In  the  case  o{  Buggies  v.  Keeler^  3  Johns.  267,  to  a  plea  of 
set-off,  it  was  objected  that  it  was  barred  by  the  Statute  of 
Limitations  of  the  State  of  Connecticut,  where  both  parties 
resided  when  the  set-off  arose.  Kent,  Chief  Justice,  in  de- 
livering the  Opinion  of  the  Court,  says:  ^'Statutes  of  Limita- 
tions are  municipal  regulations,  founded  on  local  policy, 
which  have  no  coercive  tiuthority  abroad,  and  with  wliich 
foreign  or  independent  governments  have  no  concern.  The 
lex  loci  applies  only  to  the  validity  or  interpretation  of  con- 
tracts, and  not  to  the  time,  mode,  or  extent  of  the  remedy." 

In  the  case  of  ScoviUe  v*  Canjieldy  14  Johns.  337,  which 
was  debt  on  a  judgment  recovered  in  Connecticut,  Spencer, 
Justice,  in  delivering  the  Opinion  of  the  Court,  says:  "Al- 
though we  notice  the  lex  lod  in  construing  and  giving  effect 
t&  the  contracts  between  the  parties,  we  must  administer 
justice  to  them,  according  to  our  laws,  and  the  forms  pre- 
scribed by  our  legislature,  or  the  usages  of  our  Courts." 
The  Judge  also  says,  in  the  same  Opinion:  "There  is  another 
decisive  answer  as  regards  the  Act  pleaded.  .  The  plea  ad- 
mits the  validity  of  the  judgment  declared  on,  and  we  are 
called  on  by  the  defendant  not  to  apply  the  lex  loci  in  the 
construction  of  the  contract;  but  we  are  required  to  give 
effect  to  a  law  which  inflicts  a  penalty  for  acquiring  a  right 
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to  a  chose  in  action.  The  defendant  cannot  take  advantage 
of,  nor  expect  this  Court  to  enforce  the  criminal  laws  of  an- 
other State.  Penal  laws  are  strictly  local,  and  affect  noth- 
ing more  than  they  can  reach."  1  H.  Black.  135;  Foliot  v. 
Ogden^  Cowper,  343. 

^  The  cases  above  referred  to,  although  not  precisely  anal-    f 
agous,  yet  settle  the  principle,  that  the  lex  loci  only  governs 
in  ascertaining  whether  the  contract  is  valid,  and  what  the 
words  of  the  contract  mean.    When  the  question  is  settled, 
that  the  contract  of  the  parties  is  legal,  and  what  is  the  true  / 
interpretation^ of  the  language  employed  by  the  parties  in  I 
framing  it,  the  lex  loci  ceases  its  functions,  and  the  lex  fori 
steps  in,  and  determines  the  time,  the  mode  and  the  extent/ 
of  the  remedy. 

That  the  Courts  in  one  State  will  not  epforce  the  usury 
laws  of  another,  where  the  contract  is  not  declared  void, 
has  recentljr  been  decided  by  the  Supreme  Court  of  Massa- 
chusetts, a  tribunal  whose  opinions  are  entitled  to  the  high- 
est respect.  From  a  careful  examination  of  that  case,  it 
will  appear,  that  they  have  put  a  construction  upon  their  usu- 
ry Act,  in  relation  to  the  forfeiture  set  up  in  the  pleas  under 
consideration,  which  settles  the  question,  that  the  Supreme 
Court  of  Massachusetts  regard  the  forfeiture  as  applicable 
to  the  remedy,  and  can  only  be  enforced  in  their  Courts. 

The  case  referred  to,  is  OcUe  v.  Easionyl  Mete.  14.  The 
Opinion  of  the  Court  sufficiently  explains  the  nature  of  the 
case  under  discussion.  Chief  Justice  Shaw,  in  delivering 
the  Opinion  of  the  Court,  says:  ^^By  the  law  of  New  Hamp- 
shire, the  contract,  even  though  usury  were  taken  or  re- 
ceived upon  it,  was  not  void;  it  was  so  far  legal  that  an  ac- 
tion might  be  maintained  on  it  .with  certain  deductiona.  Act 
of  February  12, 1791.  By  the  second  section,  it  is  provided, 
that  when  usury  is  relied  upon  in  defence,  a  special  mode  of 
trial  may  be  offered  by  the  defendant;  that  is,  a  trial  by  the 
oath  of  the  parties,  as  formerly  practiced  under  the  law  of 
Massachusetts,  (  Stat.  1783,  ch.  55, )  but  which  mode  of  proof 
and  form  of  trial  are  npt  now  allowed  in  this  State.  By  the  law 
of  New  Hampshire  still  in  force,  if  the  usury  is  thus  proved 
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a  certain  amount  shall  be  deducted,  in  assessing  the  damages, 
from  the  principal  and  interest  due  on  the  note.  These  pro- 
visions apply  only  to  the  remedy^  and  of  course  can  extend 
only  to  sdits  brought  in  New  Hampshire,  and  can  have  no 
effect  when  a  remedy  is  sought  under  our  laws.  The  gene- 
ral rule  is,  that  those  provisions  of  law  which  determine  the 
oonatruction,  operation  and  effect  of  a  contract,  are  part  of 
the  contract,  and  follow  it  and  give  effect  to  it  wherever  it 
goes,  but  that  in  regard  to  remedies,  the  kx  forty  the  law 
of  the  place  where  the  remedy  is  sought,  must  govern.  We 
therefore  cannot  be  governed  by  the  law  of  New  Hampshire, 
which  professes  only  to  regulate  the  remedy  on  a  usurious 
contract.  The  law  of  Massachusetts,  though  somewhat 
analogous,  cannot  apply,  because  although  the  mode  of  en- 
forcing the  law  against  usury  is  by  applying  it  to  the  remedy, 
yet,  the  law  to  be  enforced-  is  the  law  of  Massachusetts. 
The  law  of  this  State  declaring  what  shall  be  the  rate  of  in- 
terest, and  what  contracts  shall  be  deemed  usurious,  also  di- 
rects, when  suits  are  brought,  what  deductions  shall  be 
made;  but  it  is  suits  brought  on  such  contracts,  that  is,  con- 
tracts made  in  violation  of  its  provisions." 

In  that  case  the  plaintiff  had  judgment  for  his  demand, 
^although  the  usury  was  admitjted  by  an  agreed  case.  . 

The  principle  fairly  deducible  from  these  cases  is,  that  the 
forfeiture  provided  for  in  the  usury  Act  of  Massachusetts  is 
part  of  the  law  of  remedy,  and  ought  not  to  be  enforced  by 
the  Courts  of  this  State.  The  Court  below,  consequently, 
decided  correctly  in  sustaining  the  demurrers  to  the  defend- 
ants' pleas  of  usury. 

The.  only  other  question  presented  by  the  assignment  of 
errors  is,  whether  the  plea  of  part  payment,  was  not^a  good 
plea.  Payment  in  whole  or  part  may  undoubtedly  be  pleaded. 
It  was  objected  on  the  argument  that  the  plea  was  bad,  be- 
cause it  commenced  as  a  plea  to  part  of  the  plaintiffs^  de- 
mand, yet  concluded  by  praying  judgment.  The  plea  is 
clearly  informal,  and  had  it  been  demurred  to  specially,  it 
would  have  been  bad.  We  are,  however,  of  opinion  that 
the  plea  substantially  means  to  say,  that  defendants  have  paid 
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$6000  to  the  plaintiffs,  and  that  in  regard  to  that  ai)aount  they 
deny  the  plaintiffs'  right  to  recover.  In  this  view  of  the 
matter,  the  plea,  although  informal,  is  substantially  good, 
and  the  general  demurrer  was  improperly  sustained.  For^ 
this  error,  the  judgment  below  must  be  reversed  with  costs, 
and  the  cause  remanded  with  instructions  to  the  Court  below 
to  permit  the  plaintiffs  below  to  withdraw  their  demurrep*and 
take  issue  on  the  plea,  and  then  proceed  to  dispose  of  th^ 
case  as  shall  be  consonant  to  law. 

The  following  dissenting  opinion  was  delivered  by 

KoERNER,  J.  I  regret  that  on  one  point  in  the  case  just 
decided  I  cannot  agree  with  a  majority  of  the  Court.  I 
mean  as  to  the  invalidity  of  the  pleas  of  usury.  The  Court 
hold  that,  although  the  contract  in  question  was  made  per- 
formable  in  Massachusetts,  and  usurious  under  the  4aws  of 
that  State,  yet  the  Massachusetts  law  cannot  be  enforced  in 
Our  State.  I  understand  that  this  view  is  founded  on  the 
opinion,  that  the  usury  laws  of  another  State,  where  they 
provide  for  a  partial  forfeiture  of  the  debt,  is  penal  in  its 
nature,  and  also  that  it  is  only  remedial,  not  affecting  the 
contract,  and. that  for  both  these  reasons  they  cannot  be  en-' 
forced  here. 

It  is  not  denied  by  a  majority  of  the  Court,  but  what  the  . 
dsury  laws  of  the  place  govern  the  contract  of  the  place,  as 
far  as  regards  the  rate  of  interest  claimed.  It  is  also  admft- 
ted,  that  where  such  laws  declare-  a  usurious  contract 
wholly  void,  such  contract,  by  the  comity  of  nations,  cannot 
be  enforced  anywhere. 

Now,  if  they  were  really  criminal  or  penal  laws  in  the' 
proper  sense,  no  other  State  but  the  one  in  which  they  were 
violated  would  take  cognizance  of  them.  Laws  cannot  be 
criminal  in  part,  and  not  criminal  in  part;  they  must  be  either 
the  one  or  the  other.  The  case  in  7  Metcalf,  14,  does  not 
go  on  the  ground  that  the  usury  laws  are  penal,  or  criminal 
laws.  • 

To  maintain  that  we  are  bound  to  declare  a  usurious  con- 
tract wholly  void,  when  the  laws  of  the  contract,  make  it  so. 
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whereby  the  creditor  is  deprived  of  the  whole  of  his  claim, 
but  that  we  are  not  bound  to  regard  the  law  when  it  provides 
for  a  forfeiture  only,  by  which  the  creditor  loses  but  a  part 
of  his  claims,  seems  to  involve  a'  singular  inconsistency.  It, 
in  other  words,  involves  the  following  remarkable  syllogism: 
**The  law  everywhere  avoids- usurious  contracts,  when  they 
are  declared  wholly  void  by  the  law  of  the  place.  This  con- 
tract was  void  in  part,  and  consequently  it  is  good  a^  to  the 
whole." 

The  decision  in  Massachusetts  proceeds  upon  the  ground, 
that  the  usury  Taws  of  New  Hampshire,  (which  are  analogous 
to  the.  laws  of  Massachusetts,)  were  remedial  in  their  nature, 
and  therefore  could  not  be  applied  in  Massachusetts.  I  dis- 
sent from  this  opinion  with  all  due  deference  to  the  superior 
wisdom  of  that  Court.  If  the  usury  laws  of  another  country 
are  remedial  and  do  not  affect  the  contract,  tlien  the  usury 
laws  of  the  State  where  the  suit  is  brought  must  apply,  be- 
cause they  are  remedial.  The  interest  stipidated  in  the 
Massachusetts  case  was  usurious  according  to  the  law  of 
New  Hampshire,  as  well  as  that  of  Massachusetts.  If  the 
law  is  remedial  in  one,  it  must  be  in  the  other.  It  seems  to 
me  that  there  is  a  failure  of  proper  distinction.  A  law  of 
another  State  may  affect  the  contract,  and  also  tlie  remedy, 
in  presenting  a  peculiar  mode  of  trial  or  a  peculiar  kind  of  ^ 
evidence.  As  far  as  such  a  law  operates  upon  the  contract, 
in*  declaring  it  either  wholly  void,  or  partially  so,  or  limits 
and  modifies  the  essential  rights  growing  out  of  it,  it  will  be 
enforced  by  every  other  State;  a«  far,  however,  as  it  affects 
the  remedy,  or  the  means  of  proceeding  to  enforce  it,  it  will 
be  disregarded  if  there  is  any  conflict. 

Now,  in  the  present  case,  by  the  'Massachusetts  law,  the 
plaintiffs,  having  acted  in  violation  of  law,  must  submit  to  a 
deduction  of  their  claim,  the  amount  of  which  deduction  to  be 
ascertained  by  a  certain  prescribed  mode  of  computation, 
whieh  every  Court  is  able  to  make.  As  far  as  the  law  ope* 
rates  upon  the  quantum  allowed  to  be  recovered  of  the  whole 
claim,  it  certainly  affects  the  contract  most  materially.  If 
the  Massachusetts  law,  however,  prescribes  rules  as  to  evi- 
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dence  in  such  cases,  or  the  forms  of  proceeding,  or  the 
sum  forfeited,  which  are  inconsistent  with  our  remedial  laws, 
they  will  be  disregarded,  and  their  place  will  be  supplied  by 
our  own. 

This  view  of  the  case,  thus  briefly,  and  I  fear  imperfectly, 
expressed,  seems  to  me  to  be  sustained  by  what  is  said  by  the 
Supreme  Court  of  the  United  States  in  the  case. of  DeWoIf 
V.  Johnson^  6  Cond.  R.  141.  In  that  case  the  question  arose 
on  a  contract  originally  made  in  Rhode  Island,  where  the 
usury  law  did  not  avoid  the  contract,  or  the  securities  given 
for  it,  but  only  declared  a  forfeiture  of  one  third  of  the  prin- 
cipal, and  all  of  the  interest  of  the  loan,  as  a  penalty  io  be 
recovered  by  information  or  action  of  debt.  This  law  was 
set  up  in  Kentucky,  where  such  loan,  it  was  contended,  ha4 
been  secured  by  mortgage.  On  page  161,  the  Court  say  in 
reply  to  the  argument  that  the  Rhode  Island  contract  was 
wholly  void:  <^The  law  of  Rhode  Island  certainly  forbids  the 
contract  of  Iban  for  a  greater  interest  than  six  per  cent.,  and. 
so  far,  no  Court  would  lend  its  aid  to  recover  such  interest. 
But  the  law  goes  no  further;  it  does  not  forbid  the  contract 
of  loan,  nor  preclude  the  recovery  of  the  principal  under  any 
circumstances.  The  sanctions  of  that  law,  are  the  loss  of  the 
interest  and  one  third  of  the  principal,  if  sued  for  within 
.  one  year.  On  what  principle  could  this  Court  add  another 
to  the  penalties  declared  by  the  Uaw  itself."-  I  have 
italicised  some  of  the  words  just  transcribed,  in  order  to 
make  the  applicability  of  the  whole  passage  mbre  apparent. 
The  polioy  of  the  usury  laws  in  general,  and  the  impro- 
priety or  iniquity  of  the  decree  in  this  particular  case,  are « 
subjects  on  which  I  am  not  called  upon  by  anything  in  the 
record  to  express  air  opinion.  ^ 

Justices  Caton  and  Thomas  concurred  in  the  dissenting 
opinion. 

Judgment  reversed. 
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Charles  Benjamin,  impleaded  with  Mark  W.  Delahay,  ap- 
pellant, V.  Murray  McConnell  et  al.y  appellees. 

Appeal  from  ScoU. 

The  statute  does  not  give  to  a  defendant  the  right  to  plead  specially,  and  also  give 
notice  of  the  special  matter  relied  on  aa  a  defence  under  -the  general  issue; 

•  and  when  this  is  done,  the  proper  practice  is,  for  the  Court,  on  motion,  to 
direct  him  to  elect  how  he  will  proceed.  This,  however,  is  discretionary 
with  the  Court. 

In  the  construction  of  a  contract,  where  the  language  is  ambiguous,  Courts  uni- 
.  formly  endeavor  to  ascertain  the  fhtention  of  the  parties,  and  to  give  effect  to 
that  intention.  But  where  the  language  is  unequivocal,  although  the  parties 
may  have  failed  to  express  their  real  intention,  there  is  no  room  for  con- 
struction, and  the  legal  effect  of  the  agreement  must  be  enforced. 

A  proviso  in  a  contract  totally  repugnant  to  the  contract  itself,  is  void. 

A  release  of  one  of  two  or  more  joint,  or  joint  and  several  obligors,  or  promis- 
ors, is  a  release  of  all. 

A  personal  action  once  suspended  by  the  voluntary  act  of  the  party  entitled  io 
it,  is  forever  gone  and  discharged. 

A  release  of  contract,  not  under  seal,  but  made  a  part  of  a  decree  of  Court,  is 
valid;  and  where  a  consideration  is  expressed  in  a  release,  or  otherwise  prov- 
ed to  have  passed  between  the  parties,  it  is  immaterial  whether  the  instru- 
ment is  sealed,  or  otherwise. 

A  seal  but  imports  or  furnishes  evidence  of  a  consideration,  and,  except  in  cases 
where  a  release  is  designed  to  effect  a  conveyance  or  transfer  of  real  estate, 
or  some  interest  in  or  concerning  it,  which  can  only  pass  by  deed,  it  may  be 
dispensed  with. 

When  the  consideration  of  a  contract  is  not  expressed  or  implied,  it  must  be 
proved. 

On  a  settlement  of  an  account,  a  note  was  written  at  the  foot  of  the  same,  ex- 
pressing that  the  account  was  the  consideration  thereof.  The  note  was  sub- 
sequently separated  thereffom,  this  consideration  stricken  out,  the  words 
^^on  demand,''  prefixed  thereto,  and  suit  bit^ught:  HeU,  these  facts  being  set 
forth  in  a  plea  of  non  est  factum,  and  sworn  to,  that  the  alteration  was  ma- 
terial, and  that  the  plea  was  a  good  bar  to  the  suit 

Debt,  originally  brought  in  the  Pike  Circuit  Court  by  the 
appellees  against  the  appellant  and  Mark  W.  Delahay, 
whence  the  venue  was  changed  by  consent  of  parties,  to  the 
Scott  Circuit  Court.  The  cause  was  heard  before  the  Hon. 
Samuel  D.  Lockwood  and  jury.     Verdict  for  the  appellees. 

The  pleadings  and  evidence  are  stated  in  the  Opinion  of 
the  Court. 
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2>.  ji.  Smithy  for  appellant. 

I.  The  Plea  of  non  est  factum  sworn  to,  shows  that  the 
note  sued  on  in  this  case,  was  not  merely  a  mutilation  or 
spoliation  of  the  original  note,  but  that  its  terms  were  ichang- 
ed  by  the  insettion  of  the  words  ^^on  demand.**  It  is,  in  ef- 
fect, admitted  by  the  demurrer  that  if  the  alteration  in  the  * 
note  be  in  a  material  part,  the  plea  is  good.  It  cannot  be 
pretended  that  the  statement  of  the  account  is  no  part  of 
the  note.  The  parties  have  chosen  to  make  it  so,  by  refer- 
ring to  it  as  being  the  consideration  of  the  note.  It  is  a  ma- 
terial part  of  the  instrument  to  the  makers,  because  it  affords 
proof  as  a  voucher  of  the  settlement  of  accounts  with  the  ap- 
pellees as  successsors  of  McConneU,  Ormsbee  &  Co.  It 
may  well  be  insisted  uppn  for  the  appellant,  that  the  note 
would  never  have  been  given  in  any  other  form  than  the  one 
in  which  it  was  given,  only  for  purposes  of  peace,  and  to  f  f-  , 
feet  a  settlement  of  long,  difficult,  and  mutual  accounts,  and 
that  it  was  his  right,  on  payment  of  the  note,  to  hold  it  not 
merely  as  discharged,  but  as  evidence  of  such  settlement. 
To  use  th^  note  in  the  way  attempted  in  this  suit,  is  to  sup- 
press his  only  voucher,  and  is,  therefore,  a  fraudulent  inva- 
sion of  his  clear  and  absolute  right. 

But  suppose  the  mutilation  of  the  instrument,  and  the  in- 
terpolation of  the  words  ^^on  demand,"  be  considered  imma- 
terial, it  by  no  means  follows  that  the  instrument  is  not  there- 
by made  void.  When  an  instrument  is  altered,  it  is  incum- 
bent on  the  party  claiming  under  it  to  explain  Hhe  alteration. 
The  law,  to  prevent  fraud,  and  to  preserve  the  identity  and 
integrity  of  contracts,  as  being  the  sole  repositories  of  the 
agreements  of  the  parties,  is  exceedingly  jealous  of  any  al- 
teration of  a  written  instrument,  without  ,the  privity  of  the 
party  to  be  bound  thereby.  The  special  plea  of  non  est  fac^ 
turn  sworn  to,  put  in  issue  the  identitjLpf  the  instrument  sued 
on,  and  devolved  on  the  appellees  the  obligation  to  explain 
to  the  satisfaction  of  the  jury,  thd  mutilation  and  alteration, 
or  interpolation  of  that  instrument.  See  1  Greenl.  Ev.  § 
564-8  a,  inclusive. 

VOL.  IV.  68 
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II.  The  refusal  of  the  charge  relied  upon  as  the  third 
error,  involves  the  position,  that  in  this  case  there  was  a 
joint  subsisting  contract  against  Benjamin  and  Delahay,  by 
virtue  of  the  note  sued  on  in  tliis  case.  Unless  there  was, 
the  suit  being  on  a  joint  contract,  there  should  have  been  no 
recovery  against  Benjamin.  He  had  a  right  to  show  that  the 
cause  of  action  was  suspended  and  gone  as  to  Delahay,  and 
if  so,  by  operation  of  law,  he,  Benjamin,  was  discharged 
from  the  obligation  of  the  note.  Thomas  v.  Thompson, 
2  Johns.  474.  Where  there  are  several  joint  debtors,  what- 
ever extinguishes  or  merges  the  debt  as  to  one,  merges  or 
extinguishes  it  as  to  all.  Suspension  of  the  right  of  action 
as  to  one,  releases,  discharges,  and  extinguishes  the  action 
as  to  both.  Robertson  v.  Smith,  18  Johns.  478-9-81.  See, 
also,  3  Scam.  14.  Ifbaintain  that  the  appellees  by  their  pos- 
itive and  unequivocal  act  of  record,  and  for  consideration, 
released  Delahay,  and  if  so,  Benjamin  is  also  released.  It 
will  doubtless  be  admitted,  that  if  the  agreement  of  the  27th 
of  March,  1844,  which  was  entered  as  the  decree  of  the 
Court  at  May  term  1844,  had  been  a  sealed  paper,  that  that 
would  have  been  such  a  technical  release  as  would  have  dis- 
charged Benjamin.  I  insist  that  that  decree  is  a  matter  of 
record,  of  more  solemnity  and  of  higher  consideration  than  a 
mere  sealed  release.  Contracts  or  obligations  are  of  three 
sorts:  1.  By  parol,  or  in  writing,  as  contra-distinguished  from 
specialties;  2.  By  specialty,  or  under  seal;  3.  Of  record, 
such  as  judgments,  recognizances,  &c.  These  last  are  of 
superior  force,  because  they  have  received  the  sanction  of, 
and  are  founded  on  the  authority  of  a  Court  of  Record. 
Chitty  on  Contracts,  pages  1,  2. 

"A  release  is  giving  or  discharging  of  a  right  of  action 
which  a  man  hath  or  may  claim  against  another,  or  that  which 
is  hisi"  ^^Releases  are  distinguished  into  express  releases, 
or  releases  in  deed,  and  those  arising  by  operation  of  law; 
and  are  made  of  lands  and  tenements,  goods  and  chattels,  or 
of  actions  real,  personal  and  mixed."     Bac.  Abr.  Release^ 

A  release  may  be  by  Act  of  Parliament.  "An»express  re- 
lease must  regularly  be  in  writing  and  by  deed  according  to 
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cbmmon  rule,  eodem  modo  quo  oritur^  eodem  modo  dissolvi- 
tur;  so  that  a  duty  arising  by  record,  must  be  discharged  by 
matter  of  as  high  nature:  so,  of  a  bond  or  other  deed." 
Bac.  Abr.  Release^  A.  1. 

"An  award  that  all  suits  shall  cease,  hath  the  effect  of  a 
release,  and  the  submission  and  award  may  be  pleaded  in 
discharge  as  well  as  a  release."  Strang  ford  v.  Green^  2 
Mod.  228;  Bac.  Abr.  Release  A.  2. 

"If  two  or  more  are  jointly  and  severally  bound  in  a  bond, 
a  release  to  one,  discharges  the  other;  and  such  case  the 
joint  remedy  being  gone,  the  several  is  so  likewise."  Bac. 
Abr.  Release,  G.  and  authorities  there  cited. 

"Also  if  two  are  bound  in  an  obligalion,  and  the  obligee 
releases  to  one  of  them,  proviso  that  the  other  shall  not  take 
advantage  of  it,  this  proviso  is  void.  ^it.  Rep.  190;  Bac* 
Abr.  Release,  G.  This  principle  annihilates  the  sly  and  false 
proviso  inserted  in  the  release  to  Delahay.  It  was  the  pal- 
pable, intention  of  the  appellees,  as  to  him,  to  release  and 
cancel  the  note  sued  on  in  this  case.  Stronger  language 
could  not  well  be  selected  for  that  purpose.  And  if  th^  judg- 
ment in  this  case  is  sustainable,  it  in^yolves  the  dilemma  of 
having  Delahay  made  a  party  to  it,  notwithstanding  he  has 
been  solemnly  released  by  act  of  record.  ^ 

We  are  not  driven  to  rely  upon  a  mere  technical  release 
under  seal.  A  discharge  by  operation  of  law  is  sufficient. 
Hob.  70;  Cro.  Eliz.  762.  If  a  release  may  be  by  Act  of  Par- 
liament^ and  award,  as  already  shown,  and  without  the  magic 
of  a  seal,  why  not  by  a  decree  of  a  Court  of  Record  that  is 
clothed  .  in  so  much  solemnity?  Again,  if  a  recognizance 
which  is  a  debt  of  record,  and  of  higher  dignity  than  an  or- 
dinary specialty,  may  be  created  without  a  seal,  why  not 
sanction  the  superior  sanctity  of  the  decree  under  which  we 
claim  protection  in  this  case? 

In  Wentz  v.  De  Haven,  1  Serg.  and  Rawle,  312,  it  was  de- 
cided, that  a  seal  is  not  necessary  to  a  release  of  a  debt  se- 
cured by  the  most  formal  sealed  instrument,  and  whether 
due  or  still  owing.     In   WhitehUl  v.   Wilson,  3  Penn.  406, 
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the  same  Court  decided  that  a  parol  release  of  a  judgment 
is  sufficient^  but  ^  consideration  is  necessary  to  support  it; 
and  that  it  is  not  enough  that  it  is  in  writing,  if  without  a  con- 
sideration. A  release,  not  by  deed,  and  without  considera- 
tion, after  a  breach  gf  promise,  is  void.  Crawford  v.  Mills' 
paughy  13  Johns.  87. 

Af.  McConnell,  for  the  app'feUees. 

The  Opinion  of  the  Court  was  delivered  by 

Purple,  J.  The  appellees  sued  the  appellant  by  petition 
and  summons,  upon  a  promissory  note,  as  follows: 

<<On  demand,  for  value  received,  we  promise  to  pay  Mur- 
ray McConnelland  Holloway  Vansyckel,  or  order,  two  hun- 
dred and  four  ^  dollars,  without  defalcation,  discount  or  set- 
off.     December  4,  1839. 

C.  Benjamin  &  Co." 
'  Benjamin  only  was  served  with  process,  although  the  writ 
issued  against*both  him  and  Delahay.    Appellant  pleaded, 

Jst.  Payment; 

Snd.  That  appellant  and  Delahay  made  the  note  as  part- 
ners; that  on  the  27th  day  of  March,  A.  D.  1844,  appellees 
made  an  agreement  in  writing  with  Delahay,  and  filed  the 
same  of  record  in  the  Scott  Circuit  Court,  in  a  Chancery  suit 
then  pending  in  that  Court,  between  McConnell,  Vansyckel 
and  James  A.  McDougall,  complainants,  v.  Mark  W.  Dela- 
hay, defendant,  by  whicl^  agreement  Delahay  was  discharged 
from  the  payment  of  the  note,  and  the  same,  as  against  him, 
was  released  and  canceled.  That  by  this  agreement,  it  was 
expressly  provided,  that  the  same  should  not  operate  to  re- 
lease Benjamin,  nor  be  considered  as  canceled  as.  to  him. 
The  plea  farther  shows,  that  this  agreement  was  made  upon 
a  compromise  and  settlement  of  said  Chancery  suit; 

3rd.  That  on  the  4th  day  of  December,  1839,  the  firm  of 
C.  Benjamin  &  Co.  executed  a  paper  of  which  the  following 
is  a  copy:  "Charles  Benjamin  and  Mark  W.  Delahay,  trading 
and  doing  business  under  the  name;  firm  and  style  of  C.  Ben- 
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jamin  &  Co.,  to  McConnell  &  Vansyckel,  successors  of  Mc- 
Connell, Ormsbee  &  Co.,  Dr. 

1839,  Jan'y  1.    To  balance  as  per  accH  rendered,    $227-37. 
Dec.  4.     11  months  interest  on  same,  26*00. 


262-37. 


Dec.  4.     By  their  acc't  rendered,$43'22. 

Interest  from  Jan'y  1,  4-76.  47-97. 


To  balance,  204-40. 

For  and  in  consideration  of  the  above  account,  and  for  value 
received,  we  promise  to  pay  to  Murray  McConnell  &  Hol- 
loway  W.  Vansyckel,  or  order,  two  hundred  and  four  **' 
dollars,  without  defalcation,  discount  or  ^set-off. 

December  4,  1839. 

C.  Benjamin  &  Co," 
and  the  said  defendant  having  examined  the  note  set  forth  in 
plaintiffs'  petition  and  summons,  says,  that  the  said  not^  is 
a  mutilated  part  of  the  note  and  account  above  set  forth; 
therefore  defendant  avers,  that  the  note  set  forth  in  plaintiffs' 
petition  and  summons  is  not  his  note,  and  that  he  did  not 
make  and  execute  the  same  in  manner  and  form  as  stated  in 
the  plaintiffs'  petition.  The  truth  of  this  plea  was  sworn 
to  by  Benjamin. 

4th.  JVil  debeij  under  which  the  appellant  gave  notice, 
that  he  would  offec  in  evidence  upon  the  trial,  the  proceed- 
ings and  record  in  the  Chancery  su|t,  and  the  facts  relative  , 
to  the  release  and  discharge  of  Delahay  from  the  payment  of 
the  note  sued  on,  as  stated  in  and  referred  to  in  appellant's 
second  plea. 

To  the  first  and  fourth  pleas  the  appellees  replied  gene- 
rally, and  issues  on  each  wefe  joined  to  the  country.     De- . 
murrers  were  filed  to  the  second  and  third  pleas,  which  were 
sustained  by  the  Court. 

The  Court,  on  the  trial,  permitted  the  record  of  the  Chan- 
cery suit  before  mentioned,  containing  the  contract  releasing 
Delahay  from  the  payment  of  the  note  sued  on  in  this  case, 
to  be  read  in  evidence.  After  the  evidence  was  closed,  the 
appellant's  counsel  requested  the  Court  to  instruct  th^  jwry> 
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t^at  "if  the  jury  believed  from  the  evidence,  that  the  facts 
stated  in  the  notice  under  the  general  issue  are  proven,  they 
must  find  for  the  defendant  Benjamin;"  which  instruction 
the  Court  refused,  and  the  defendant  excepted.  The  jury 
returned  a  verdict  for  appellees — appellant  moved  for  a  new 
trial,  which  motion  was  overruled,  and  appellant  excepted. 
The  agreement  releasing  Delahay  from  the  payment  of  the 
'  note,  which  the  second  plea  alleges  is  the  note  sued  on  in 
this  case,  constitutes  a  portion  of  the  decree  cntereji  in  the 
said  Chancery  suit,  which  decree  is  recited  at  length  in  said 
plea,  and  is  as  follows: 

"This  day  came  all  the  parties  to  this  suit  in  open  Court, 
and  by  consent  of  the  parties,  it  was  ordered  as  follows,  (to 
wit:)  The  said  complainants  hereby  release  all  claims  to 
all  and  each  of  the  demands  and  notes,  (that  is,  the  balance 
due  thereon,)  mentioned  and  set  forth  in  the  bill  filed  in 
this  cause,  and  all  of  which  notes  are  hereby  released  and 
canceled  as  against  him,  the  said  Delahay.  Provided,  that 
this  shall  not  operate  so  as  to  release  C.  Benjamin  from  a 
note  given  by  him  under  the  firm  of  C.  Benjamin  &  Co.,  on 
the  4th  day  o£  December,  1839,  which  last  mentioned  note  is 
not  cancelled,  or  is  the  said  Delahay  bound  therefor.  The 
said  Holloway  W.  Vansyckel  hereby  agrees  to  pay  all  the 
costs  made  by  the  complainants,  or  either  pf  them  in  this 
case,  and  all  the  costs  made  by  them,  or  either  of  them,  in 
the  case  taken  to  the  Supreme  Court.  It  is  further  ordered 
and  decreed  by  consent  as  aforesaid,  that  the  said  Delahay 
hereby  releases  and  conveys  to  the  said  McConnell  and  Van- 
syckel, all  his  rights  and  claims  to  all  the  property  and  real 
estate  mentioned  in  the  bill  filed  in  this  ca&e,  and  the  sale  of  the 
Master  in  Chancery  of  the  same,  is  hereby  eonfirme^;  and 
to  all  the  rents,  and  profits,  and  proceeds  of  all  of  said  prop- 
erty, at  all  and  any  time  growing  out  of  the  same,  to  this 
date,  he,  the  said  Delahay,  surrenders  his  claim,  and  it  is 
ordered  by  consent,  that  the  costs  made  in  the  Supreme 
Court  by  taking  this  case  there,  by  the  said  Delahay,  is  to 
be  entered  upon  the  fee  book  of  this  Court  in  this  case,  and 
the  said  Delahay  agrees  to  pay  the  costs  made  by  him, 
both  in  the  Supreme  Court  and  in  this  Court,  in  thiS  cause, 
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and  that  fee  bills  including  all  said  costs  against  each  of  said 
persons,  issue  from  this  Court,  for  the  costs  made  by  each  of 
them  respectively.     27th  March,  1844. 

]Vf.  McConnell, 
H.  W.  Vansyckel, 
Mark  W.  Delahay." 
The  errors  relied  on  by  appellant,  question  the  correct- 
ness of  the  judgment  of  the  Court  in  sustaining  the  d/smur- 
rer  to  the  se<sond  and  third  pleas,  and  in  refusing  the 
instruction  asked  by  the  counsel  for  appellant.  There,  is  no 
direct  assignment  that  the  Court  erred  in  sustaining  the 
^  demurrer  to  the  second  plea,  but  the  questions  involved  by 
the  demurrer  to  said  second  plea,  and  the  refusal  to  give  the. 
instruction  asked  are  the  same,  whether  the  release  set  up 
presents  a  good  bar  to  the  appellees'  cause  of  action  in  this 
suit.  It  is  msinifest  from  an  inspection  of , this,  plea,  and 
also  from  an  examination  of  the  decree  set  out  in  the  Chan- 
ierj  suit,  and  read  in  evidence  upon  the  trial,  that  the 
release  by  McConnell  and  Vansyckel  to  Delahay,  was  for  a 
valuable  consideration.  It  was  made  upon  the  settlement  and 
compromise  of  a  contested  suit,  pending  between  the  parties. 
Delahay,  in  consider&tion.of  this  release,  and  other  matters 
set  out  in  the  decree,  also  released  to  McConnell  and  Van- 
syckel, "all  his  rights  and  claims  to  all  the  property  and  real 
estate  mentioned  in  the  bill"  of  complainant,  and  agreed  that 
the  sale  of  the  Master  should  be  confirmed,  &e.;  and  the 
whole  contract  was,  by  th^  consent  of  the  parties,  made  the 
decree  of  the  Court,  and  entered  of  record  as  such.  That 
this  agreement,  thus  solemnly  made,  completely  and  forever 
discharged  Delahay  from  all  liability  to  nay  any  portion  of 
the  note  in  controversy,  thel'e  cannot  be  a  doubt.  It  was 
as  much  binding  and  obligatory  upon  McConnell  and  Van- 
'syckel,  as  the  release  on  the  part  of  Delahay  was  upon  him. 
As  to  Delahay,  the  cause  of  action  was  extinguished.  It 
may,  perhaps,  not  be  improper  to  remark  here,  that  the  stat- 
ute does  not  give  to  a  defendant,  the  right  to  plead  spe- 
cially, and  also  give  notice  of  the  special  matter  relied  on  as 
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a  defence  under  the  general  issue;  and  when  this  is  done, 
the  prc>per  practice  would  he  for  the  Court,  on  motion, 
to  direct  him  to  elect  how  he  will  proceed.  This,  how- 
ever, is  a  matter  of  discretion. 

But  it  is  contended,  that  inasmuch  as  there  is  a  special 
proviso  in  this  agreement,  that  the  contract  shall  not  operate 
to  discharge  Benjamin;  and  *  inasmuch  as  the  same  is  not 
executed  under  the  seals  of  the  parties,  that  his  liahiHty  still 
remains.  This  is  a  proposition  which  the  law  must  settle. 
In  the  construction  of  a  contract,  where  die  language  is  am- 
biguous. Courts  uniformly  endeavor  to  ascertain  the  inden- 
tion of  the  parties,  and  to  give  effect  to  that  intention.  But 
where  the  language  is  unequivocal,  although  the  parties 
may  have  failed  to  express  their  real  intentions,  there  is  no 
room  for^  construction,  and  the  legal  effect  of  the  agreement 
must  be  enforced.  A  proviso  in  a  contract  totally  repug- 
nant to  the  contract  itself,  is  void.  ^^If  two  are  bound  in  an 
obligation,  and  the  obligor  releases  to  one  of  them,  with  a 
proviso  that  the  other  shall  not  take  advantage  of  it,  this 
proviso  is  void."  5  Bac«  Abr.  702,  G.  The  doctrine  has 
long  been  considered  as  settled,  that  a  release  to  one  of  two 
or  more  joint,  or  joint  and  several  obli^rs  or  promissors,  is  a 
release  of  all.  6  Bac.  Abr.  702,  G;  2  Salkeld,  674;  6  Vesey, 
Jun.  146;  and  ^^a  personal  action,  once  suspended  by  the 
voluntary  act  of  the  party  entitled  to  it,  is  forever  gone  and 
discharged."  Thomas  v.  Thompson,  2  Johns.  473;  18 
do.  478;  9  Wend.  336;  17  Mass.  581;  13  do.  148;  7  Johns. 
207. 

In  the  case  of  Hall  v.  Rochester ^  3  Cowen,  374,  an  action 
was  brought  on  a  joint  and  several  promissory  note  against 
them;  two  of  the  defendants  appeared  and  pleaded  that  the 
note  was  .fraudulently  obtained.  The  plaintiff  entered  a 
noUe  prosequi  as  to  them,  and  took  a  default  against  the 
other  defendant.  This  was  held  to  be  error.  In  Tolnian  v. 
Spatilding,  3  Scam.  14,  this  Court  say:  "It  is  well  settled, 
that  in  actions  ex  contractu  against  several,  the  plaintiff,  to 
entitle  himself  to  recover,  must  prove  a  promise  as  to  all  of 
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the  defendants,  and  he  is  not  permitted  to  take  a  judgment 
against  part  of  the  defendants,  and  enter  a  nolle  prosequi 
as  to  the  rest,  imless  a  defence  personal  to  them  is  inter- 
posed." The  same  principle  is  re- affirmed  in  the  case  of 
fVann  v.  McJ^uUy^  2  Gilm.  356,  and  also  in  the  cases  before 
referred  to.  '  But  it  is  objected,  that  this  release  or  contract 
is  not  under  seal,  and,  therefore,  is  ineffectual  to  bar  the 
action  as  against  Benjamin.  Our  answer  to  this,  is  found  in 
the  authorities  above  quoted:  ^'That  if  it  is  a  release  as  to 
one,  it  is  equally  so  as  to  all."  Another  is,  that  is  evidenced 
by«an  act,  which,  in  legal  contemplation,  is  of  higher  author- 
ity than  any  instrument  under  seal — a  decree  of  a  Court  of 
record,  the  validity  of  which  cannot  be  asssdled,  nor  its  verity 
questioned.  And  thirdly,  where  a  consideration  is  expressed 
in  a  release,  or  otherwise  proved  to  have  passed  between 
the  parties,  it  is,  in  the  opinion  of  the  Court,  totally  immate- 
rial whether  the  instrument  is  sealed,  or  otherwise.  A  seal 
but  imports,  or  furnishes  evidence  of  a  consideration;  and, 
except  in  cases  where  the  release  is  designed  to  affect  a 
conveyance  or  transfer  of  real  estate,  or  some  interest  in, 
or  concerning  it,  which  can  only  pass  by  deed,  may,  without 
infringing  any  rule  of  law,  be  dispensed  with.  A  release 
without  a  seal  and  without  consideration  is  void.  13  Johns. 
87;  1  Cowen,  122.  So  is  any  other  contract.  The  rule 
applies  as  well  to  bonds,  promissory  notes  and  all  other  in- 
struments in  writing,  as  to  releases.  The  distinction  iS;  that 
when  the  consideration  is  not  implied  or  expressed,  it  mult 
be  proved.  I  have  not  been  able  to  find  one  avthority,  that 
a  release  not  under  seal,  when  made  for  a  good  or  valuable 
consideration,  is  not  of  binding  force. 

In  the  present  case,  Delahay  has  been  wholly  released 
from  the  payment  of  this  note.  On  his  part  there  is  no 
longer  any  liability.  Benjamin  cannot  be  sued  alone.  If  an 
action  is  brought  against  them  jointly,  Delahay  can  interpose 
no  plea  founded  on  this  agreement,  personal  to  himself.  The 
release,  yrhen  set  up,  is  an  effectual  .bar  to  the  Cause  of  ac- 
tion, and^  destroys  the  right  to  maintain  the  suit.  The  con- 
tract is  entire;  whatever  discharges  one,  releases  (he  other. 
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The  Court  is  also  of  opinion,  that  the  appellant's  third 
plea  presents  a  substantial  bar  to  the  appellees'  cause  of 
action.  Jf  true,,  and  this  is  admitted  by  the  demurrer,  the 
alteration  is.  material.  The  note  and  the  account  stated, 
constitute  together  one  contract;  by  separating  the  one  from 
the  other,  the  proof  of  the  consideration  for  which  the  note 
is  given,  is  placed  beyond  the  power  of  the  appellant;  and 
this  might,  in  a  suit  upon  the  note,  seriously  affect  his  in- 
terests.   Chitty  on  Bills,  182. 

The  Circuit  Court  erred  in  sustaining  the  demurrer  to 
the  second  and  third  pleas,  and  in  refusing  the  instruction 
asked  by  the  counsel  for  the  appellant. 

The  judgment  of  the  Circuit  Court  is  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 


IlIUSl       James  Semple  et  al.y  plaintiffs  in  error,  v.  John  Aitderson 
«.l^  .?tS  etaLy  defendants  in  error. 

315     *15d 

■■■^■■^■^^  * 

Error  to  St  Clair. 

When  a  Circuit  Court  sends  its  process  beyond  the  limits  of  the  county  in 
which  the  suit  is  brought^  its  jurisdiction  must  be  shown  by  express  aver- 
ments in  the  declaration.  - 

A  person  may  be  sued  in  any  county  where  he  may  'Hie  found^"  and  be  com- 
peUed  to  appear  and  answer^  notwithstanding  he  may  reside  in  a  different 
county  from  that  ia  which  the  suit  is  brought. 

A  summons  was  issued  by  the  Circuit  Court  of  one  county  against  two  defend- 
ants, and  was  duly  served  on  one  of  them  in  that  county.  A  second  summons 
was  sent  to  another  county  to  be  served  on  the  other  defendant,  where  it  was 
served  accordingly.  The  declaration  filed  in  the  case  contained  no  averment 
as  to  the  place  where  the  cause  of  action  accrued,  or  of  the  residence  of 
any  of  the  parties:  He2(f/that  the  Court  had  no  jurisdiction  over  the  de- 
fendant who  resided  out  of  the  county. 

When  a  case  has  once  been  decided  upon  it^  merits  in  the  Supreme  Court,  and 
shall,  at  a  -subsequent  time,  be  brought  before  the  same  tribunal,  the  Court 
will  not  go  behind  its  former  adjudications,  even  though  it  shall  appear  upon 
the  record  that  the  Court  acted  without  jurisdiction. 

Covenant,  in  the  St.  Clair*  CircAit  Court,  brought  by  the 
defendants  in  error  against  the  plaintiffs  in  error.    The  cause 
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was,  heard  at  the  May  term  1846,  the  Hon.  Gustavus  P. 
Kpemer  presiding,  when  a  judgment  was  rendered  for  the 
plaintiffs  helow  for  $1976,  damages. 

A  history  of  the  case  will  be  found  in  the  Opinion  of  the 
Court. 

J.  Gillespie^  W.  Martin^  and  M,  Brayman^  for  the  plain- 
tiffs in  error,  relied  upon  the  following  points  and  authorities 
for  a  reversal  of  the  judgment  of  the  Circuit  Court: 

The  record  shows  that  the  suit  was  commenced  in  St. 
Clair  county;  that  service  was  had  on  Semplq  in  that  county, 
and  on  Cairns,  his  co-defendant,  in  Monroe  county.  It  does 
not  show  that  the  plaintiffs  resided  there;  nor  that  the  cause 
of  action  there  arose;  nor  that  the  contract  was  specifically 
made  payable  there;  nor  that  either  of  the  defendants  resided 
there. .  Consequently,  there  was  no  such  compliance  with 
'  the  statute  as  would  give  the  Circuit  Court  of  St.  Clair 
County  jurisdiction  over  the  persons  of  the  defendants.  Rev. 
Stat.  413,  §  2;  Bellingall  v.  Gear,  3  Scam.' 676,  and  cases 
there  cited;  Swiggart  v.  Harber,  4  do.  371. 

When  a  want  of  jurisdiction  appears,  no  plea  is  necessary,  i 
but  a  demurrer  or  writ  of  error  may  be  resorted  to.     Grant 
V.  TamSy  7  Monroe,  222;  McCormick  v.  SuUivanty  6  Peters' 
Cond.  R.  73-4. 

Objection  to  the  jurisdiction  is  not  waived  by  an  appear- 
ance and  a  motion  to  set  aside  the  steps  taken.  Brown  v. 
McKeis^  Bep^Sj  1  J.  J..Marsh.  476. 

As  to  the  jurisdiction  of  the  Circuit  Courts,  see  Clark -v. 
Harkntssy  1  Scam.  66;  Key  v.  CoUinsy  lb.  403;  Clark  v. 
Clarkj  1  Gilm.  34.  These  authorities  go  to  show  that  the 
facts,  which  confer  jurisdiction,  must  affirmatively  appear. 

Z.  TrumbuUj  for  the  defendants  in  error. 

The  only  question  now  before  the  Court  is,  as  to  the  juris- 
diction of  the  Circuit  Court  of  St.  Clair  county  over  the 
persons  of  the  defendants  in  the  said  Court.   'Two  writs  . 
issued  from  the  Circuit  Court  of  St.  Clair  county,  one  to  the 
sheriff  of  that  county,  and  one  to  the  sheriff  of  Monroe 
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county.    One  of  the  defendants  was  duly  served  with  pro- 
cess in  St.  Clair,  and  the  other  in  Monroe  county. 

The  declaration  contains  no  averment  as  to  the  residence 
of  aoy  of  the  parties.  Judgment  was  entered  by  default, 
but  was  afterwards  arrested  by  the  Circuit  Court,  and  the 
Supreme  Court,  at  its  December  term  1846,  (2  Gilm.  455,) 
at  the  instance  of  t&e  plaintiff  in  said  cause,  reversed  the 
decision  of  the  Circuit  Court  arresting  judgment,  and  re- 
manded the  cause  for  further  proceedings. 

The  Cirouit  Court  subsequently  entered  up  judgment 
against  the  defendants,  who  now  prosecute  this  writ  of  error, 
and  insist  for  the.  first-  time,  that  the  judgment  should  be 
reversed  for  the  reason,  that  the  Circuit  Court  had  no  juris- 
diction over  the  persons  of  the  defendants. 

Two  answers  ^ay  be  given  to  this  assignment  of  error. 

First.  It  is  too  late  to  raise  the  question  of  jurisdiction. 
That  matter  is  already  res  adjudicata  by  the  former  decision 
of  this  cause,  reversing  the  order  arresting  judgment  and 
remanding  the  cause  for  further  proceedings. 

Would  the  Supreme  Court  be  guilty  of  the  absurdity  of 
remanding  a  cause  for  further  proceeding^  to  a  Court  that 
had  no  power  to  proceed  further?  Yet  such  is  the  conse- 
quence of  determining  at  this  time,  that  the  Circuit  Court 
had  no  jurisdiction.  The  circumstance  that  a  different  party 
now  brings  the  case  before  this  Court,  can  maSe  no  differ- 
eifce*.  A  defendant  is  as  much  concluded  by  a  judgment  aa 
a  plaintiff,  and  a  defendant  cannot,  by  making  himself  plain- 
tiff, litigate  a  second  time  matter  that  has  once  been  decided 
between  the  same  parties.  Parties  are  mutually  bound  by  a 
judgment  rendered  in  a  case  between  them,  and  if  a  judg- 
ment was  not  conclusive  upon  a  defendant,  it  clearly  would 
not  be  upon  a  plaintiff.  1  Greenl.  Ev.  §  624,  and  authori- 
ties there  cited. 

If  it  be  insisted  that  the  question  of  jurisdiction  was  not 
presented  to  the  consideration  of  the  Court  upon  the  former 
hearing,  the  answer  is,  that  it  matters  not  whether  the  point 
of  jurisdiction  was  at  that  time  urged  before  the  Court  or 
not.    It  is  sufficient  if  the  question  of  jurisdiction  might 
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have  been  raised,  and  if  the  Court,  in  deciding  upon  the 
merits  of  the  case,  virtually  determined  it.  Could,  then,  the 
present  plaintiffs,  and  then  defendants  in  error,  have  raised 
this  question  upon  the  former  hearing  in  this  Court?  The 
record  shows  no  want  of  jurisdiction  at  this  time  that  did  not. 
appear  then.  Had  the  defendants  in  error  at  that  time  have 
urged  upon  the  Court,  that  the  Circuit  Court  had  not  juris- 
diction of  the  case,  would  this  Court,  believing  said  position 
tp  be  correct,  have  reversed  the  judgment  and  remanded  the 
cause  for  further  proceedings?  If  not,  then  it  was  in  the 
power  of  the  present  plaintiff^  in  error, to  have  raised  this 
very  point  at  that  time,  although  they  were  then,  defendants 
in  error.  It  needed  no  cross  error  on  their  part  to  bring  it 
to  the  notice  of  the  Court,  but  it  would  have  been  a  sufficient , 
ground  for  sustaining^  the  judgment  of  the  Circuit  Court 
arresting  judgment,  if  it  had  been  shown  in  argument  in 
answer  to  the  error  assigned,  that  the  Circuit  Court  had  not 
jurisdiction  of  the  case. 

The  arrest  of  judgment  by  the  Court  below  did  tlie  plain- 
tiffs no  harm,  if  that  Court  had  not  jurisdiction  to  enter 
judgment,  and  it  is  well  settled,  that  ^<a  party  cannot  assign 
for  error  a  decision  that  does  him  no  injury.'^  1  Scam.  342; 
3  do.  486. 

A  defendant  would  have  little  to  do  in  this  Court  indeed, 
if  he  could  not,  without'  assigning  cross  errors,  which  the 
rules  will  not  permit,  show  that  the  error  assigned  by  the 
plaintiff  had  no  existence  in  fact,  was  waived  or  cured  by 
other  parts  of  the  record,  or  was  not  in  the  least  injurious  to 
the  party  assigning  it.  Such  a  position  would  be  absurd,  and 
yet  it  follows,  if  the  defendants  upon  the  former  hearing 
could  not,  without  assigning  a  cross  error,  have  been  per- 
mitted to  urge  the  vei*y  same  reason  for  sustaining  the  judg- 
ment of  the  Circuit  Court  at  that  time,  which  they  now  offer 
for  reversing  its  last  decision. 

The  positions  above  assumed  are  not  only  sustained  by 
reason  and  common  sense,  but  they  are  abundantly  supported 
by  authority. 

The.  case  of  The  Washington  Bridge  Company  v.  StetV" 
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arty  3  Howard,  413,  and  that  of  Skillem  v.  May,  6  Crancb, 
267,  are  believed  to  be  directly  in  point.     In  the  former  of 
these  cases,  the  Supreme  Court  of  the  United  States^  say: 
<*It  does  not  follow  *  *  *  that  the  Supreme  Court  can  or 
ought,  on  an  appeal  from  ^  decree  in  the  same  cause  which 
is  final,  examine  into  its  jurisdiction  upon  the  former  occa- 
sion."    ^^The  case  is  not  brought  here  in  such  a  case  for  any 
such  purpose.     It  was  an  exception  of  which  advantage 
might  have  been  taken^  by  motion  on  the  first  appeal.    The  ap- 
peal would  then  have  been  dismissed  for  want  of  jurisdiction. 
*•*  *  Bu^  i\iQ  exception  not  having  then  been  made  of  the  al- 
leged want  of  jurisdiction,  the  cause  was  argued  upon  its 
merits,  and  the  decree  appealed  from,  was  affirmed  by  this 
Court.     To  permit  afterwards,  upon  an  appeal  from  pro- 
'ce^dings  upon  its  mandate,  a  suggestion  of  the  want  of  juris- 
diction in  this  Court,  would  certainly  be  a  novelty  iik  the 
practice  of  a  Court  of  Equity."    The  Court  add:    The  case, 
however,  ^^might  have  been  dismissed  upon  the  authority  of 
a  case  in  this  Court,  directly  in  point     Skiliem^s  Ex^rs,  v. 
May^s  Ex^rsy  6  Cranch,  267.     And  U4)on  the  footing  that 
there  is  no  mode  pointed  out  by  law,  in  which  an  erroneous 
judgment  by  this  Court  can  be  reviewed  in  this  or  any  other 
Court.     In  Skillem's  case,  the  question  certified  by  the  Court 
below  to  the  Supreme  Court  was,  whether  the  cause  could 
be  dismissed  from  the  Circuit  Court,  for  want  of  jurisdic- 
tion, after  the  cause  had  been  removed  to  the  Supreme  Court, 
and  the  Supreme  Court  had  acted  upon,  and  remanded  the 
cause  to  the  Circuit  Court  for  further  proceedings.    The 
Supreme  Court  said:     It  appearing  that  the  merits  of  the 
cause  had  been  finally  decided  in  this  Court,  and*  that  its 
mandate  required  only  the  execution  of  its  decree,  it  is  the 
opinion  of  this  Court,  that  the  Circuit  Court  is  bound  to 
carry  that  decree  into  execution,  although  the  jurisdiction 
of  that  Court  is  not  alleged  in  the  pleadings.     *  *  *  When 
that  cause  was  before  this  Court,  though  the  judgment  of 
-the  Court  below  on  it  would  have  been  reversed  upon  mo- 
tion, for  the  want  of  jurisdiction  on  tlie  face  of  the  record,  the 
defect  having  escaped  the  notice  of  the  Court  and  of  coun- 
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sel,  and  the  Court  having  acted  upon  its  merits,  it  determin- 
ed that  its  decree  should  be  executed.  The  reason,  for  its  ^ 
judgment  no  doubt  was,  that  the  motion  to  dismiss  the  case 
in  the  Court  below,  fbr  the  want  of  jurisdiction,  after  it  had 
been  before  this  Court  by  writ  of  error,  and  had  been  acted 
upon,  would  have  been  equivalent,  had  it  been  allowed,  to  a 
decision  that  the  judgment  of  this  Court  might  have  been 
reversed,  when  the  law  points  out  no  inode  in  which  that 
can  be  done,  either  by  this  or  any  other  Court."  See  also 
upon  the  same  point;  7  Mete.  286;  6  Cranch,  314;  10  Wheat- 
on,  431;  1  do.  304;  7  do.  68;  12  Peters,  492. 

Second.  Admitting,  for  argument's  sake,'  that  the  question 
of  jurisdiction  could  now  be  raised,  it  is  insisted  that  the  ser- 
vice of  process  upon  one  of  the  d  efendants,  in  the  county  where 
the  suit  was  brought,,  was  sufficient  to  give  the  Court  juris- 
diction, and  authority  to  send  process  to  another  county  for 
another  4efendant.  The  statute  provides  that,  ^^when  there 
is  more  than  one  defendant,  the  plaintiff  commencing  his  ac- 
tion where  either  of  them  resides,  may  have  a  writ  or  writs 
issued,  directed  to  any  county  or  counties  where  the  other 
defendants  or  either  of  them  may  be  found."  Rev.  Stat. 
413,  §2; 

In  this  record  there  is  nothing  to  show  \^ere  either  of  the 
defendants  resided.  What,  then,  is  the  presumption?  Surely 
that  they  resided  where  they  were  served  with  process. 
This  is  not  only  a  legal,  but  a  natural  presumption,  and  more 
especially  is  this  presumption  to  be  raised  in  favor  of  a  Court 
of  general  jurisdiction.  That  the  Circuit  Courts  of  this 
State  are  Courts  of  superior  and  general  jurisdiction,  has 
been  repeatedly  decided.  People  v.  Scates^  3  Scam.  362; 
Beaubien  v.  Brinckerhoffy  2  do.  273;  Brewster  v.  Scarbor^ 
oughj  ib.  280.  And  the  law  is  equally  well  settled,  <^that  noth- 
ing shall  be  intended  to  be  out  of  the  jurisdiction  of  a  supe*^ 
rior  Court,  except  what  specially  appears  to  be  so."  "Every 
presumption  is  to  be  made  in  favor  of  the  jurisdiction  of  a 
Court  of  general  jurisdiction."  Wells  v.  Mason,  4  Scam. 
88;  Beaubien  v.  Brinckerhoff,  2  do.  273;  Peacock  v.  Bell,  1 
Saund.  74;  Foot  v.  Slephensy  17  Wend.  483.   .  In  the  last  case, 
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tte  Supreme  Court  of  New  York  say:  "In  Courts  of  gen- 
elral  jurisdiction,  the  jurisdiction  is  presumed  till  the  con- 
trary appear."  *  *  *  "The  declaration  fails  to  show  a  ter- 
ritorial power.  All  the  cases  are  against  this  objection,  and 
would  fill  a  page  of  'quotation.  Shall  it  be  said  that  the  law 
will  not  presume,  until  the  record  first  asserts  the  fact  in  the 
line  of  circumstances  which  gives  jurisdiction?  I  answer 
such  a  construction  of  the  rule,  again  contradicts  the  lead- 
ing case  of  Peacock  v.^Bell^  and  confounds  all  distinction 
between  Courts  of  general  and  limited  jurisdiction.  Even 
as  to  the  latter,  its  record  asserting  the  fact,  becomes  j!7rma 
facie  evidence.  In  such  case  then  is  no  need  of  presump- 
tion; there  is  direct  proof.  And  does  the  rule  mean  to  say 
no  more  in  respect  to  a  Court  of  record?  It  seems  to  me 
a  solecism." 

The  case  of  Beautien  before  referred,  to  is  believed  to  be 
directly  applicable  to  the  one  now  before  the  Court. 

In  that  case,  the  Municipal  Court  of  Chicago  had  jurisdic- . 
tion  only  in  cases  when  the  cause  of  action  arose  in  the  city 
of  Chicago,  or  when  the  parties  resided  in  Chicago,  or 
county  of  Cook.  "The  declaration  contained  no  averment 
that  the  plaintiff  and  defendant,  or  that  the  defendant  resi- 
ded, at  the  time  of  the  commencement  of  the  suit,  in  the 
city  of  Chicago,"  and  it  was  insisted  that  the  Court  had  not 
jurisdiction,  but  this  Court  say:  "The  note  may  have  been 
executed  in  Chicago,  which  would  have  given  jurisdiction. 
The  plaintiff  and  defendant  may  also  have  resided  in  Chica- 
go, or  the  county  of  Cook.  In  one  of  those  ways,  the  Muni- 
cipal Court  may  rightly  have  had  jurisdiction  both  of  the 
person  and  of  the  cause  of  action;  and  as  it  does  not  appear 
from  the  declaration,  but  that  some  one  of  the  facts  existed 
which  would  have  given  the  Municipal  Court  jurisdiction, 
this  Court  is  bound  to  intend,  that  the  Municipal  Court  had 
jurisdiction  both  of  the  person  and  of  the  subject  matter  of 
the  action."  Apply  the  principles  laid  down  la  Beaubien's 
case,  to.  the  case  now  before  the  Court.  It  does  not  appear 
from  the  record,  that  the  defendant^  served  with  process  in 
St.  Clair  county,  did  not  reside  in  said  county,  and  the  nat- 
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ural  presumption  would  )>ey  that  he  resided  where  he  was 
found.  Is  this  Court  bound  to  intend  that  a  party  served 
with  process  in  Cook  county,  resided  in  Cook  county,  unless 
the  contrary  appears,  and  not  bound  to  make  the  same  in- 
tendment as  to  a  person  served  in  St.  Clkir  county?  It  is 
impossible  to  conceive  of  ja  case  more  directly  applicable  to 
the  one  now  before  the  Courts  in  the  principles  involved  in 
each  as  to  jurisdiction,  than  that  of  Beaubien.  Will  this 
Court  overturn  the  doctrine  so  strongly  laid  down  in  the 
above  cases,  and  not  oilly  refuse  to  infer  that  the  defendant 
resided  in  St.  Clair,  where  he  was  served,  but  in  the  absence 
of  any  evidence,  infer  that  he  did  not  reside  there,  and  that 
a  Court  of  general  jurisdiction  acted  without  authority? 
This  would  be  reversing  the  rule,  and  presuming  against  the 
jurisdiction  of  a  superior  Court,  which  this  Court  has  solemnly 
decided  it  is  bound  not  to  do.  * 

The  case  of  OiUeti  v.  Stone^  1  Scam.  539,  is  also  believed 
to  be  in  point.  In  that  case  the  process  issued  to  a  foreign 
county,  where  all  the  defendants  were  served.  The  dec- 
laration contained  an  averment  that  the  plaintiffs  resi- 
ded, and  the  cause  of  *kction  arose  in  the  county  where 
the  suit,  was  brought,  but  it  did  not  contain  any  averment  as 
to  the  vesidence  of  the  defendants.  The  language  of  the 
statifte  in  a  case  where  the  cause  of  action  accrues  in  the 
county  'of  the  plaintiffs,  is,  <Hhat  process  may  issue  to  the 
sheriff  of  the  county  where  the  defendant  resides."  If,  in 
the  case  now  before  the  Court,  it  be  necessary  to  aver  that 
the  defendant  served  in  St.  Clair  county,  resided  in  St.  Clair, 
or  the  Court  wUl  infer  the  contrary  equally,  would  it  be  nc- 
'  c^ssary  to  aver  that  the  defendants  resided  in  the  foreign 
county  to  which  process  was  sent  in  the  case  of  Gillett?  But 
this  Court  decided  in  that  qase,  that  the  averment  that  the 
plaintiffs  resided,  and  the  cduse  of  action  arose  in  the  county 
where  the  suit  was  brought,  Was  sufficient  to  give  the  Court 
jurisdiction,""  although  there  was  no  allegation  as  to  the  resi- 
dence of'  the  defendants.  It  is  not  easy  to  perceive  wby^  it 
i^  necessary  to  allege  the  residence  of  the  defendants,  when 
part  reside  in  the  county  where  suit  is  brought,  and  not  ne- 
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cessary  to  allege  it  where  all  the  defendants  reside  out  of  the 
county.  The  statute,  in  the  same  section}  uses  the  word, 
"resides,"  in  reference  to  hoth  cases,  and  unless  thb  Oourt 
wcfald  give  to  the  word  different  meanings,  it  cannot  hold  an 
allegation  of  residence  necessary  in  the  present  case,  with- 
out directly  overturning  the  decision  in  the  case  of  Gillett. 

Npne  of.  the  cases  referred  to  by  the  plaintiffs,  as  decided 
by  this  Court,  are  applicable.  They  were  all  cases  where 
the  process  for  all  the  defendants  was  sent  out  of  the  county 
where  the  suit  was  brought,  and  the  defendants  there  served, 
the  declaration  containing  no  allegation  to  give  the  Court 
jurisdiction.  Such  is  the  case  of  Key  v.  CoUins^  1  Scam. 
413,  and  of  all  the  other  cases.  In  none  of  the  cases  were 
any  of  the  defendants  served  with  process  in  the  county 
where  suit  was  brought. 

Thus  far  the  queslion  of  jurisdiction  has  been  presented 
as  if  it  were  a4initted,  that  the  true  cor^struction  of  the  stat- 
ute would  not  allow  defendants  to  be  sued  in  a  case  like  the 
present,  unless  some  of  them  had  a  permanent  residence,  in 
the  county  where  the  suit  was  brought,  and  the  Court  has 
been  called  upon  to  sustain  the  jurisdiction  in  this  case,  upon 
the  authority  of  the  cases  above  cited,  and  upon  the  ground 
that  the  Court  is  bound  to  intend,  if  such  "permanent"  res- 
idenpe  be  necessary,  that  the  defendants  served  in  the  (boun- 
ty where  suit  was  brought,  did  permanently  reside  there, 
in  the  absence  of  any  evidence  in  the  record  that  he  did  not 
so  reside. 

But  there  is  still  another  ground  upon  which  the  jurisdic- 
tion must  be  sustained. 

The  statute  does  not  require  that  some  of  the  defendants 
should  be  permanent  residents  of  the  county  where  the  suit 
is  brought.  The  word  "resides"  may  very  properly  be  con- 
strued to  mean,  actually  being  or  residing  at  the  time,  so 
that  notice  could  be  served  upon  the^  defendants.  Our 
statute  is  almost  a  literal  copy  from  a  statute  which  has  ex- 
isted in  Kentucky  for  many  years,  and  such  is  the  construc- 
tion that  the  Courts  of  that  State  have  put  upon  the  word 
"resides."  In  the  case  of  Moore  v.  Smithy  2  B.  Monroe, 
341,  the  Court,  in  putting  a  construction  upon  their  statute, 
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«ay:  "The  legislative  intent  may  be  suppose<}  to  have  been, 
that  if  suit  should  be  brought  where,  according  to  law,  it 
might  be  instituted,  that  is,  in  any  county  where  any  defend- 
^^  ant  was  actually 'living,  or  in,  other  words  residing  at  the 
moment,  and  could  be  served  with  notice,  process  might  be 
issued  against  any  other  co-defendant  to  any  other  county 
where  he  might,  in  like  manner,  happen  to  be  at  the  time; 
and  this  appears  to  us  to  be  the  only  useful  and  consistent 
interpretation;  otherwise,  if  two  joint  obligors  domiciled  in 
another  State,  should  be  sojourning  in  Kentucky  for  a  season, 
each  for  example  in  a  different  county,  both  could  not  be 
*  sued,  because  no  suit  could  be  brought  in  the  county  in 
which  either  of  them  resided,  interpreting  residence  as 
synonymous  with  domudL^^  • 

In  Arkansas,  if  one  of  the  defendants  resided  ia  the  county 
where  the  suit  wasinstituteij,  that  was  sufficient  to  confer  on 
the  Court  jurisdiction  of  the  case.  The  party  obje<jting  to 
the  jurisdiction,  if  he  relies  upon  the  fact  that  none  of  the 
defendants  resided  in  the  county,  must  make  that  fact%ppear 
by  plea  to  the  jurisdiction,  and  if  he  fail  to  do  so  he  cannot  ^ 
afterwards  avail  himself  of  the  objection.  "The  right  of 
being  sued  in  the  county  where  some  one  of  the  defendants 
resides,,  when  they  reside  in  different  counties,  is  a  personal 
privilege  of  which  the  defendants  may  avail  themselves  by  a 
proper  plea  to  the  jurisdiction  of  the  Court;"  but  unless  ttie 
party  objecting  to  tlie  jurisdiction  shows  the  fact  upon  the 
record,  that  none  of  the  defendants  were  residents  of  the 
county  where  the  venue  is  laid,  the  Court  cannot  judicially 
know  it,  and  "it  is  not  usual,  nor  considered  necessary  to  al- 
lege in  the  declaration,  in  what  county  each  defendant 
^    resides.".    Hughes  v.  Martin^  1  Ark.  463. 

So,  in  Massachusetts,  the  statute  provides  that  transitory 
actions  shall  be  sued  within  the  county  where  either  the 
plaintiff  or  defendant  lives.  The  Courts  of  that  State  say: 
"This  remedy  was  given  to  the  defendant.  He  may  conse- 
quently waive  it;  and  he  must  be  considered  as  waiving  it 
unless  he  seek  it  by  plea  in  abatement  to  the  writ.  For  the 
exception  is  not  to  the  jurisdiction  of  the.  Court  of  Common 
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Pleas,  which  has*  cognizande  of  all  transitory  actions  above* 
the  value  prescribed  in  the  statute,  but  is  to  the  writ  as  sued 
out  and  returned  in  a  wrong  county."     Cleveland  v.  ffelshy 
V|  Mass.  591;  6  do.  96. 

Accprding  to  the  above  authorities  from  Arkansas  and 
Massachusetts,  the  objection  to  jurisdiction,  if  available  at 
any  time,  could  only  be  taken  advantage  of  by  plea  in  abate- 
<ment.  fiut  it  is  insisted  upon  the  authority  of  the  case  of 
Moore  {ibove  referred  to,  that  had  it  been  made  to  appear  "by 
plea  that  the  defendant  served  in  St.  Clair,  was  only  tempo- 
rarily there,  it  would  not  have  defeated  the  jurisdiction,  for, 
as  has  been  well  said,  if  it  be  necessary  thai  some  of  the  ^ 
defendants  should  be  permanent  residents  of  the  coiyity 
where  suit  is  brought,  before  process  can  issue  to  an  adjoin* 
ing  county  for  other  defendants,  several  joint  obligors  wbo 
are  residents  of  some  other  State  eould  not  be  sued  at  all  in 
Illinois,  if  they  happened  to  be  temporarily  in  this  State  in 
different  counties,  because  it  would  b^  impossible  to  bring 
the  suit  in  a  county  where  either  permanently  resided.  The 
legislature  surely  never  intended  such  absurd  consequences 
to  flow  from  the  law  in  question,  nor  does  the  language  used 
require  such  a  constructipn. 

The  Opinion  of  the  Court  was  delivered  by 
PuRPLB,  J.""  The  defendants  in  error  sued  the  plaintiffs 
in  error  in  the  Circuit  Court  of  St.  Clair  county,  in  an  ac- 
tion of  covenant,  claiming  damages  for  the  breaches  of 
covenants  in  a  deed  made  and  executed  by  the  said  plaintiffs 
to  the  ancestor  of  the  defendants. 

^  The  summons  issued  in  the  suit  was  served  on  Semple, 
in  St.  Clair  county,  on  the  13th  day  of  May,  A.  D.  1846. 
A  summons  was  issued  against  Cairns  to  the  sheriff  of 
Monroe  county,  which  was  served  on  him  on  the  13th  of 
September  following,  in  said  las^  mentioned  county.    Both 


*Thoma8,  J.  having  b«en  of  counsel  in  this  case,  did  not  sit  at  the  hearing. 
The  case  was  argued  at  the  December  term  1846,  ~a  re<hearing  granted,  and 
finally  decided  at  this  term. 
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summons  were  issued  on  the  same  day,  May  ISth,  1846. 
The  declaration  contains  no  averment  as  to  the  place  where 
the  cause  of  action  accrued,  or  of  the  residence  of  any  of 
the  parties,  plaintiffs  or  defendants. 

At  the  October  term  1845,  a  judgment  by  default  was 
entered  against  the  plaintiffs,  and  a  jury  called  and  sworn, 
who  assessed  damages  against  them  to  the  amount  of 
$2319, 

On  the  20th  of  October,  1845,  Semple  appeared  and  filed 
a  motion  in  arrest  of  judgment,  which  the  Court  sustained, 
upon  the  ground  that  some  of  the  counts  in  the  declaration 
were  defective,  the  jury  having  assessed  damages  generally 
upon  all  the  counts.  The  cause  was  removed  to  the  Su- 
preme Court  by  the  present  defendants  in  error,  where,  at 
the  December  term  1845,  the  judgment  of  the  Circuit  Court 
was  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

At  the  May  term,  A.  D.  18^5,  of  the  St.  Clair  Circuit 
Court,  the  defendants  filed  the  transcript  of  the  order  and 
proceedings  of  the  Supreme  Court,  and  entered  a  motion 
for  a  judgment  upon  the  verdict  of  the  jury.  Semple  ap- 
peared and  moved  for  a  continuance  of  the  cause  to  the  n^t 
term,  upon  an  affidavit  filed  by  him,  which  being  adjudged  . 
insufficient  by  the  Court,  the  motion  was  overruled.  The 
defendants  then  entered  a  remUHtur  of  damages  to  the 
amount  of  $344,  and  the  Court  gave  judgment  against  Sem- 
ple and  Cairns  upon  the  verdict  of  the  jury  for  $1975. 

The  only  question  arising  upOv  the  assignments  of  errors 
in  this  cas&  which  we  feel  called  upon  to  notice  is,  whether 
the  Circuit  Court  had  jurisdiction  over  the  persons  of  the 
plaintiffs  in  error. 

The  Act  of  January  29,  1827,  (Rev.  Laws  1833,  p.  145,) 
provides,  ^Uhat  hereafter  it  shall  not  be  lawful  for  any  plain- 
tiff to  sue  a  defendant. out  of  the  county  where  the  latter 
esides/  or  may  be  found,  except  iii  cases  where  the  debt, 
contract  or  cause  of  action  accrued  in  the  county  of  the 
plaintiff,  or  where  the  contract  may  have  specifically  been 
made  payable,  when  it  shaU  be  lawful  to  sue  in  such  county, 
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and  process  may  issue  against  the  defendant  to  the  sheriff  of 
the  county  whei*e  he  resides;  provided,  that  where  there  are 
several  defendants  living  in  different  counties,  the  plaintiff 
.  may  sue  either  in  the  county  where  the  cause  of  aation  arose, 
or  in  any  county  where  one  or  more  of  said  defendants  may 
reside,  and  shall  have  the  like  process  against  such  as  reside 
out  of  the  county  where  the  action  shall  be  brought  as 
above/'  This  suit  is  sought  to  be  maintained  under  the 
*  proviso  above  recited. 

This  statute  authorizes  the  Circuit  Court  to  send  its  pro- 
cess to  a  foreign  county  in  three  cases:  1st.  Where  the 
contract  or  cause  of  action  accrued  in  the  county  of  the 
plaintiff;  2d.  When  suit  is  brought  in  a  county  where  the 
contract  is  specifically  made  payable;  3d.  Where  there  are 
several  defendants  who  reside  in  different  counties. 

This  Court  has  frequently  been  Cafled  upon  to  decide 
questions  pertaining  to  the  exercise  of  jurisdiction  on  the 
part  of  the  Circuit  Courts  under  the  provisions  of  this  law. 
In  the  cage  of  Clark  v.  Harkness,  1  Scam.  66,.  a  suit  was 
commenced  in  Adams  and  the  process  issued  to  Morgan 
county:  Held,  that  there  should  have  been  a  special  aver- 
ment in  the  declaration  of  one  of  the  causes  enumerated  in 
the  Act  to  give  the  Court  jurisdiction. 

In  Kei/  V.  Collins,  1  Scam.  403,  it  was  also  decided,  that 
where  process  had  issued  from  the  oOunty  of  Morgan  to  the 
county  of  Pike,  the  Circuit  Court  had  no  jurisdiction,  the 
declaration  containing  no  averment  that  the  plaintiff  resided 
in  Morgan,  or  that  the  cause  of  action  accrued  in  that  county, 
and  that  under  the  first  clause  or  provision  of  the  statute, 
the  cause  of  action  must  accrue,  and  the  plaintiff  reside  in 
the  county  where  the  suit  is  commenced. 

The  same  docrine  is  re-affirmed  in  the  cases  of  Shepherd 
v.  Ogden,  2  Scam.  259;  Wakefield  v.  Goudy,  3  do:  133; 
Brown  v.  Bodwell,  4  do.  502,  and  Clark  v.  Clark,  1  Gilm. 
33.  None  of  these  cases  referred  to  precisely  meet  the 
question  <  now  under  .consideration.  It  must  be  admitted, 
however.,  that  they  settle  beyond  controversy,  this  principle: 
That  wherever  and  whenever  a  Circuit  Court  sends  its  pro- 
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cess  beyond  the  limits  of  (he  cpuuty  in  which  the  suit  is 
brought,  its  jurisdiction  must  be  shown  by  express  avermehts 
in  the  declaration.  It  is  admitted  t];iat  any  defendant  may 
be  sued  in  any  county  where  he  may  <^be  found;"  and  this  is 
all  that  is  determined  by  the  cases  of  Beaubien  v.  Brincker- 
hoffy  2  Scam.  270,  and  Brewster  v.  Scarborough,  lb.  280. 
The  doctrine  is,  that  when  such  defendant  comes  within  the. 
territorial  jurisdiction  of  a  Court,  process  may* issue  against 
Um,  and  he  be  compelled  to  appear  and  answer,  notwith- 
standing he  may  reside  in  a  different  county  from  that  in 
which  the  suit  is  brought.  J  apprehend  that  this  is  a  principle 
of  the  Common  Law,  which  has  been  adopted  by  statute  in  - 
this  State,  and  in  no  way  altered  or  supplied  by  any  legisla- 
tive action. 

In  this  case,  Semple,  at  the  time  process  was  served  on 
him,  was  found  in  the  county  of  St.  Clair.  The  Circuit 
Court  of  that  county  had  jurisdiction  over  his  person.  But 
does  it  follow,  that,  because  a  Court  has  obtained  jurisdic- 
tion over  the  person  of  one  of  several  joint  obligors,  that 
such  jurisdiction  necessarily  extends  to  others,  who  reside 
beyond  the  territorial  limits  of  the  county  in  which  the  suit 
is  pending?  What  does  the  law  require  to  authorize  the 
Court  to  send  its  process  against  Cairns  to  the  county  of 
Monroe,  where  he  resides?  Clearly  it  must  be,  that  the 
residence  of  Semple  is  in  the  county  of  St.  Clair.  In  what 
manner  is  this  fact  to  be  shown? 

It  is  contended,  that  for  this  purpose,  the  return  of  the 
sheriff  upon  the  writ  is  sufficient  evidence.  We  cannot  as- 
sent to  such  a  doctrine.  It  is  directly  opposed  to  all  the 
former  decisions  of  this  Court,  which  determine,  without  ex- 
ception, that  where  ex-territorial  jurisdiction  is  assumed,  it 
must  be  claimed  by  positive  averments  in  the  declaration. 

By  the  proviso  of  the  statute  under  which  this  suit  is 
brought,  the  same  might  have  been  commenced  where  the 
cause  of  action  arose,  or  in  a  county  where  either  of  the 
covenantors  resided.  Had  it  been  commenced  in  the  coun- 
ty where  th^  cause  of  action  arose,  can  there  be  a  reasonable 
pretence,  under  the  decisions  of  this  Court,  for  contending 
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that  the  facts  conferring  jtirisdietion  need  not  have  been 
specially  alleged  in  the  declaration? 

The  return  of  the  officer  only  proves,  that  he  served  the 
process  'at  the  time,  in  the  manner,  and  at  the  place  men- 
tioned in  his  return.  This  is  all  he  is  authorized  or  required 
by  law  to  do.  It  proves  that  the  party  who  is  served  with 
process  was  in  his  county  at  the  time  of  service,  and  there 
is  no  principle  of  law,  which  makes  the  return  of  such  offi- 
cer evidence  of  the'domicil  of  a  defendant.  It  is  the  opin- 
ion of  the  Court,  that  there  is  nothing  in  this  record  showing 
that  the  Circuit  Court  had  jurisdiction  over  the  person  of 
the  plaintiff  Cairns. 

It  was  insisted  on  the  argument,  that  the  Courts  in  Ken- 
tucky, under  statutes  similar  to  ours,  have  held  a  different 
doctrine.  A  statute  of  that  State,  passed  in  1796,  reads  as 
follows:  "When  two  or  more  persons  are  bound  jointly  and 
severally  in  any  bond  or  writing  obligatory,  and  the  persons 
so  bound  shall  reside  in  different  counties,  it  shall  be  law- 
ful for  the  clerk  of  the  Court,  where  the  suit  is  brought 
against  one  of  the  obligors,  to  issue  a  capias  ttd  respondent 
dum  against  the  other  obligor,  or  obligors  directed  to  the 
sheriff  of  the  county  where  they  may  reside;"  and  also  by  a 
subsequent  Act^  passed  in  1812,  it  is  provided  that,  "in  every 
species  of  personal  actions  where  there  is  more  than  one 
defendant,  the  plaintiff,  commencing  his  action  in  the  county 
where  either  of  them  resides,  may  issue  any  writ  Or  writs  to 
any  county  where  the  defendants,  or  any  of  them  may  be 
found." 

In  the  case  of  Moofe  v.  Smithy  the  Supreme  Court  of 
Kentucky  decided,  that  the  description  of  persons  mention- 
ed in  these  Acts,  might  be  sued  in  any  county  in  the  State, 
where  either  of  them  might  be  found;  and  that  when  process 
had  been  served  on  one,  the  others  might  be  brought  in  from 
foreign  counties,  even  though  some  of  them  were  non-resi- 
dents of  the  State;  that  the  Acts  were  both  in  force,  and  not 
inconsistent  with  each  other;  and,  that  the  right  to  sue  was 
not  confined  to  the  domicil  of  one  of  the  obligors;  that  the 
word  "reside,"  as  used  in  these  Acts,  might  properly  be  con- 
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strued  to'  mean  wherever  the  defendants  might  happen  to  be 
at  the  time  of  service.  This  part  of  the  decision  was  unne- 
cessary, and  would  harcRy  bear  criticism.  We  apprel^nd 
that  there  is  a  plain  and  manifest  distinction  between  the 
statutes  of  Kentucky  and  this  State. 

By  the  Kentucky  Act  of  1796,  if  the  obligors  in  a  bond  or 
writing  obligatory,  reside  in  different  "Counties,  it  is  made 
lawful  for  the-  clerk  of  the  Court,  where  the  suit  is  brought 
against  one  of  the  obligors,  to  issue  process  against  the 
others  to  the  county  where  they  may  reside.  By  this  provi- 
sion, the'  jurisdiction  of  the  Court  to  send  its  process  to  a 
foreign  county  does  .  not  depend  upon  the  residence  of  the 
obligor  firstisued,  but  it  apses  from  the  fa^t  of  the  institution 
of  a  suit  against  him  at  any  place  where  he  mky  happen  to 
be  found.  Again,  by  the  subsequent  Act  of  1812,  the  juris- 
diction of  the  Court,  when  the  action  is  commenced  in  the 
county  where  either  of  the  defendants  resides,  is  extended 
to  any  county  where  the  said  defendants,  or  either  of  them, 
may  be  found.  The  Court,  in  the  decision  before  referred 
tD,  construed  these  Acts  together,  considered  them  both  in 
force,  and  the  Common  Law  jurisdiction  of  the  Court  over 
all  parties  wha  might  come  within  its  usual  territorial  juris- 
diction, still  existing,  and  in  no  wise  affected  or  altered  by 
the  statutes;  and  placed  considerable  stress  upon  a  usage 
and  practice  which  had  long  prevailed,  and  been  considered 
settled  and  established  in  the  State.  The  case  and  the  one 
at  bar  are  not  parallel.  But  if  they  were,  although  the  fot- 
mer  is  entitled  to  respect,  we  should  not  feel  justified  in 
departing  from  the  spirit  of  the  adjudications  whiph  have 
been  made  by  our  own  Courts,  so  repeatedly,  that  they 
ought.to  be  considered  as  settled  law. 

A  point  has  been  made  \>j  the  ccTunsel  for  the  defendants 
here,  and  not  without  much  plausibility,  that  the  judgment 
in  this  case  cannot  now  be  reversed  for  want  of  jurisdiction 
in  the  Court  below,  for  the  reason  that  the' cause  having  been 
once  before  in  this  Court,  brought  here  by  the  present  de- 
fendants in  error,  passed  upon  by  this  Court,  and  the  judg- 
ment of  the  Circuit  Court  reversed,  that  it  is  now  too  late 
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to  raise  the  question  of  the  jurisdictiop  of  the  Circuit  Conrt. 
This  question  is  not  clear  of  doubt,  and  for  this  reason  I  have 
earefully  examined  the  authorities,  and  considered  them  in 
connection  with  the  established  rules  and  practice  of  this 
Court.  The  substance  of  the  decisions  seems  to  be,  that 
when  1^  case  has  been  once  decided  on  its  merits,  and  the 
ssflne  cause  shall,  at  a  subsequent  time,  bel)rought  before  the 
same  tribunul,  the  Court  will  not  go  behind  its  former  adjo- 
dications,  even  though  it  shall  appear  upon  the  record  that 
the  Court  .  acted  without  jurisdiction;  that  a  superior 
Court  cannot  review  or  reverse  its  own  decisions  solemnly 
made.  5  Cranch,  31 4;  6  do.  267;  10  Wheat.  431,  482;  1  do. 
304;  7  do.  68;  12bPeters,  492;  7  Mete.  286. 

I  have  looked  into  all  these  cases.  Those  contained  in  the 
U.  S.  Reports  are  principally,  and  I  believe  all,  cstses  in  which 
the  same  party  had  a  second  time  removed  the  cause  from 
the  Circuit  to  the  Supreme  Court  of  the. United  States,  after 
the  same  had  been  heard  in  both  Courts  upon  the  merits,  and 
remanded  for  further  proceedings;  and  in  which,  such  party 
sought  to  assign  errors  upon  the  record,  which  had  occurred 
prior  to  the  first  adjudication  in  the  Supreme  Court.  That 
of  Booth  v..  The  Commonwealth^  7  M^tc.  286,  was  a  second 
writ  of  error  Jbrought  by  the  plaintiff.  To  the  first,  there  had 
been  a  plea  of  in  nulla  est  erratum.  Shaw,  Chief  Justice, 
said:  ^<On  such  a  plea,  any  error  apparent  on  the  record  may 
be  assigned,  and  the  entire  validity  and  legal  correctness  of 
the  judgment  are  open,  and  of  course  decided.  Upon  the 
principle  of  resjudicata^  the  plaintiff  in  error  is  now  estopped 
from  dehying  that  the  supposed  error,  now  insisted  on,  was 
not  considered  and  adjudged  against  him  by  the  affirmance  of 
the  judgment."  ^^Ne  w  errors  may  be  assigned  viva  voce  at  the 
hearing,  taking  care  that  the  adverse  party  is  not  surprised; 
and  that  has  been  frequently  done;  and  if  the  judgment  be 
erroneous,  in  the  particulars  thus  indicated,  though  not  in  tiie 
particulars  assigned  for  error,  the  judgment  will  be  re- 
versed." In  this  Court  the  defendant  in  error  is  not  per-' 
mitted  to  assign  errors,  and  the  constant  rule  of  practice  has 
been,  to  notice  no  errors  or  irregularities  in  the  record  or 
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proceedings,  which  have  not  specially  been  set  down  .and 
assigned  for  error.  Consequently,  the  presumption  that  the 
questipn  now  before  the  Court  is  rti  adjudkaia^  is  not  raiised. 
In  this  Court  it  will  be  presumed,  when  a  party  sues  out  a 
writ  of  error  and  brings  his  <^ase  here  for  adjudication,  and 
the  same  is  determined  upon  the  merits  and  errors  assigned, 
that  he  has  no  further  objection  to  urge  against  the  record, 
and  that  if  errors  exist,  which  are  not  so  assigned,  that  they 
are  waived.  The  parties  -are  mutually  /sntitled  to  this'right — 
no  more.  In  this  case,  it  is  the  opinion  of  the  Court  that 
GaimSy  at  least,  has  done  nothing  whic^  cai^be  considered  as 
amounting  to  a  waiver  of  his  privilege. 
The  judgment  of  the  Circuit  Court  is  reversed  with  costs. 

TreaT)  J.  'dissented. 

Judgment  reversed. 


,  MicHAE^L  Carroll  ei  al.y  plaintiffs  in  error,  v.  William 
Craine,  defendant  in  error. 

Error  to  Madison, 

• 

Under  the  mechanics'  lien  law,  the  petitioner  is  required  to  prove  his  contract 
as  alleged,  in  order  to  entitle  him  to  recover.  He  canilotahandon,  or  depart 
from  his  special  agreement  as  laid,  and  recover  upon  a  qitw^Hm  meruit, 

A  petitition  for  a  mechanics'  lien  alleged  the  making  of  several  contracts, 
providing  for  the  payment  of  specific  sums  for  certain  labor,  &c.,  and  also, 
that  while  the  work  Was  progressing,  the  petitioner  was  employed  to  do 
certain  extra  work,  for  which  he  was  to  be  paid  as  much  as  it  was  reason- 
ably worth.  The  answer,  denying  one  of  the  contracts  as  set  up  in  the  peti- 
tion, alleged  that  the  sum  to  be  paid  for  a  particular  job  included  the  extra 
work  done.  The  evidence  showed  that  the  parties  met  for  a  settlement;, 
that  the  petitioner  made  'an Jicconnt  of  his  labor  in  a  book,  and  that,  after 
some  conversation,  he  wrote  something  in  the  book,  arose  from  his  seat, 
throwing  down  the  Book,  and  said:  ^^  We  will  make  it  $1500."  The  witness 
stated  that  he  understood  it  to  be  a  final  settlement  of  the  accounts  of  the 
parties,  and  that  they  appeared  to  be  satisfied:  SbUdy  that  the  evidence  show- 
ed a  final  settlement. 

Petition  for  a  me'chanics'  lien,  filed  in  the  Madison  Cir- 
cuit Court  by  the  defendant  in  error  against  the  plaintiffs  in 


N3igitized  by  VjOOQ IC 


664  SUPREME  COURT. 

Carroll  et  al.  v.  Craine. 

error,  and  heard  at  the  August  term  1847,  before  the  Hon. 
Guaftavus  P.  Koerner,  when  a  decree  was  rendered  for 
$901*25,  in  favor  of  the  petitioner,  and  a  sale  of  the  premie 
ges  ordered  to  satisfy  the  same. 

The  substance  of  the  bill,  answer  and  evidence  is  stated' 
by  the  Court. 

J.'OUlespiey  JV*.  G.  Edwards  4*  Z.  Davis ^  for  the  plain- 
tiffs in  error,  relied  upon  the  following  authorities:  Green  v. 
Farcffman,  2  Blackf.  328;  Simson  v.  Hart,  14  Johns.  63; 
Hartv.  Ten  Eyck,  2  Johns.  Ch.  R.  62;  7  do.  75,  note;JjKi'm- 
ballv.  Cook,  1  Gilm.  423;  Garrett  v.  Stevenson,  3  do'.  261; 
Loveridge  v.  Botham,  1  Bos.  &  Pull.  49. 

W.  Martin,  for  the  defendant  in  error,  argued  that  the 
evidence  sustained  the  allegations  of  the  petition. 

The  Opinion  of  the  Court  was  delivered  by 

Caton,  J.*  '  This  petition  was  filed  by  the  defendant  in 
error  to  enforce  a  mechanics'  lien  for  work  done  on  the 
Catholic  church  in  the  city  of  Alton.  The  petition  sets 
forth  four  special  contracts  under  which  it  is  alleged  that 
the  work  was  done. 

It  is  averred  that  by  the  first,  which  was  made  in  April, 
1844,  Craine  contracted  to  do  the  carpenter's  work  on  the 
church  for  $1000.00,  which  work  is  particularly  specified  in 
exhibit  A*  Craine  was  to  commence  the  work  immediately, 
and  jthe  money  was  to  be  paid  him  within  one  year  from  the 
completion. 

The  second  contract,  it  is  averred,  was  i^adein  the  spring 
of  1845,  by  which  Craine  agreed  to  put  up  the  pews  in  the 
church,  for  which  he  was  to  receive.$600'00,  payable  with- 
in one  year  from  the  time  of  the  completion  of  the  work. 

It  is  further  averred,  that  while  the  work  under  the  two  first 
contracts  was  in  progress,  Craine  was  employed  to  do  cer- 
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tayi   extra   work   upon    the    church,  which   amounted   to 

$721-26,  for  which  he  was  to  be  paid  what  it  was  reasonably 
worth,  within  one  year  after  the  said  work  should  be  com- 
pleted. 

Fourth,  that  Craine  superintended  the  building,  and  made 
the  plans  of  the  church,  commencing  in  April,  1844,  for 
which  it  was  agreed  he  should  receive  as  much  as  it  was 
reasonably  worth,  which  was  to  be  paid  in  one  year  after 
the  completion  of  the  church,  ai)d  that  said  services  were 
worth  $40000. 

The  petition  further  avers,  that  the  work  done  under  the    ' 
three  fisst  contracts,  was  completed  on  the  14th  July,  1845. 
It  is  further  averred j  that  the  work  was  done  according  to 
the  several  contracts,  and  that  no  part  of  the  money  due  him  , 
therefor  h'as  been  paid,  and  concludes  with  the  usual  prayer. 

The  only  answer  which  is  necessary  to  'notice,  is  -that  of 
Carroll,  which  admits  the  making  of  the  first  contract  sub- 
stantially as  alleged  in  the  petition,  except  the  time  of  pay- 
ment, for  whiqh  no  particular  time  was  agreed  upon,  but 
that  the  money  was  to  be  paid  as  he  could  pay  it,  after  the 
work  was  done. 

The  answer  denies  the  making  of  the  second  contract,  as 
alleged,  but  admits  that  he  made  a  contract  with  Craine  in 
the  spring  of  1845,  for  the  putting  up  of  the  pews  in  the 
church,  but  denies  that  he  was  to  receive  $500*00,  for  put- 
ting up  the  pews  alone,  but  that  it  was  agi^ed  between  the 
parties,  that  Craine  was  to  have  $500*00  for  putting  up  the 
pews  and  extra  work  and  jobs,  not  included  in  the  $1000-00 
contract. 

The  answer  denies  the  making  of  any  other  contract  with 
Craine,  and  that  he  was  never  employed  to  do  any  other 
work  on  the  church  of  any  kind,  and  all  that  he  did  was  in- 
cluded in  the  two  aforesaid  contracts,  for  the  doing  of  which 
he  warf  to  receive  $1500-00  and  no  more.  Of  this,  the  an- 
swer avers,  that  he  has  been  paid  the  sum  of  $1055*96), 
leaving  still  due  him,  the  sum  of  $444*03i. 

The  answer  further  avers,  that  in  July,  1845,  after  the 
work  was  completed,  the  said  Carroll  and  Craine  had  had  an  ^ 
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accounting  and  settlement  together,  for  Uie  said  ivork  and 
services  done  and  rendered  by  said  Craine  on^and  about  said 
church,  when  Carroll  requested  Craine  to  enter  his  account 
in  his. own  handwriting  upon. the  church  account  book  kept 
by  Carroll,  whereupon  he  entered  on  said  book  the  following: 
'^William  Craine's  account  with  church,  per^first 

contract  $1,000 

extra,  pews,  seats,  &c.  500;" 

that  Craine  never  set  up,  or  pretended  to  have  any  other 
claim  or  demand  for  said  work  and  services  till  the  com- 
mencem^it  of  this  suit. 

A  replication  was  filed  and  the  cause  was  tried  by  the 
Court  without  a  jury,  who  found  for  the  petitioner,  and  ren- 
dered  a  decree  for  $901*25,  to  reverse  or  modify,  which,  this 
writ  of  error  is  prosecuted. 

As  it  was  agreed  by  the  counsel  here,  that  the  defendant 
in  error  has  been  paid  the  sum  of  $1056-J96i,  and  as  the 
plaintiffs^  counsel  have  consented  that  the  decree  shall  be  af- 
firmed for  $444*03i,  the  amount  admitted  by  CarrolP^i  answer 
to  be  due  to  Craine,  under  'the  contracts  which  it  is  admit- 
ted were  made;  we  are  relieved  from  the  necessity  of  exam- 
ining the  record  any  further  than  to  ascertain  whether  the 
'  petitioner  can  recover  any  more  than  that  amount,  to  prevent 
which,  the  plaintiff's  counsel  insist  upon  all  their  legal 
rights/ 

The  answer  denies  in  positive  and  unqualified  terms  the 
making  of  the  two  last  contracts,  under  which  this  excess  is 
claimed,  and  we  have  sought  in  vain,  among  the  evidence 
sent  up,  for  any  proof  to  establish  them. 

By  the  law  under  which  this  proceeding  was  instituted, 
the  petitioner  is  bound  to  prove  his  contracts  as  laid  in  order 
to  entitle  him  to  recover.  He  cannot  abandon  or  depart 
from  his  special  agreements  as  laid,  and  go  as  upon  a 
quantum  meruii.  Kimball  v.  CooAr,  1  Gilm.  423.  This  seema 
to  be  an  insuperable  bar  against  his  recovering  more  than 
for  the  work  done  under  the  contracts  as  laid  .and  proved, 
no  matter  how  much  the  evidence  may  show  him  to  be  justly 
entitled  to  for  other  work.    It  is  most  probable,  that  ii^the 
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Court  below,  the  contest  was  upon  the  amount  actually  due  - 
fopthe  work  done,  without  adverting  to  tlie  state  of  the  proof  \ 
in  relation  to  the  contracts,  and  that  had  the  attention  of  the 
Court  been  directed  to' that  subject,  there  would  have  been 
no  occasion  for  prosecuting  this  writ  of  error.  As  the  record 
stands,  (and  by  that  alone  must  we  decide  this  as  all  other 
cases,)  there  is  no  possible  way  of  making  out  a  case  Cor  the 
petitioner,  for  more  than  the  amount  admitted  to  be  due  by 
the  answer. 

Although  there  can  be  but  little  doubt  that  Craine,  from  a 
change  of  plans  «ind  style  of  work,  did  a  considerable  more 
than  was  contemplated  at  the  time  of  the  making  of  the  sec- 
ond contract  in  the  spring  of  1845,  yet  we  are  inclined  to 
the  opinion  that  he  is  concluded  by  the  settlement  made  with  - 
Carroll,  about  the  time  of  the  completion  of  the  work. 

The  witness.  Buck,  Sitates  that  soae  we^  or  two  after  the 
dedication  of  the  church,  and  after  the  work  had  all  been 
done  upon  the  church,  except  putting  up  the  bell-frame,  • 
which  the  hands  were  doing  at  the  time,  Craine  and  Carrol 
were  in  the  room  of  the  latter;  that  they  commenced  to  settle 
accounts  between  nine  and  ten  o'clock  in  the  morning;  that 
Craine  did  all  the  writing  on  that  occasion.  They  first  spoke 
of  the  board,  and  that  after  being  engaged  some  time,  they 
spoke  of  the  $1000  contract;  and  after  that,  one  of  the  par- 
ties said:  <^What  about  the  pews?"  When,  as  witness  thought, 
Carroll  said,  ^Hhey  were  to  her  $400.  We  have  not  spoJcBn  of 
them  since  we  were  on  board  the  steamboat,  but  I  want  you 
to  do  what  is  right  between  yourself  and  the  church.  I  have 
no  personal  interest  in  the  matter."  Carroll  stood  in  a  maze, 
by  whichi  the  witness  afterwards  states,  he  means  he  was 
standing  or  musing,  and  then  wrote  upon  the  book,  sind  got  up 
and  threw  down  the  book,  and  said,  "we  will  make  it  $1500;"* 
when  both  parties  went  to  dinner,  and  did  not  again  return 
to  the  room.  The  witness  says  he  understood  it  to.be  a  final 
settlement  of  their  accounts.  The  parties  seemed  to  be  sat- 
isfied, and  on  good  terms  all  the  time. 

%  This  account  book  was  produced  on  the  trial.     On  the 
left  band  side  of  one  of  the  pages,  is  an  account  of  jpayments 
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amounting  to  $1065-96i,  and  opposite  to  which  on  the  right 
hand  ^ide  of  the  page,  admitted  to  be  in  .the  handwriting  of 
Craine,  is  written: 
"William  Craine's  account  with  church,  per  first 

contract  $1000,00 

extra,  pews,  seats,  &c.  600,00." 

This  is  all  of  the  evidence  on  the  subject  of  that  settlement, 
and  although  tlie  other  evidence  in  the  case  shows  that  the 
work  done  by  Craine,  not  included  in  the  first  contract,  was 
worth  a  very  considerable  more  than  $600,  or  allowijig  $600 
for  the  pews,  (and  one  Bremen  says  that  he  once  heard  Car- 
roll say  that  he  was  to  give  $600  for  making  the  pews,  but 
cannot  tell  at  what  time,)  the  work  beside  them,  amounted  to 
a  considerable  sum.    We  are  much  inclined  to  the  opinion, 
that  thi»  evidence,  all  taken  together,  shows  that  the  parties 
at  that  time,  agreed  that  Craine  should  be  allowed  $1600  for 
the  work  done  under  the  first  contract,  and  for  the  extra 
work,  pews,  seats,  &c.,  including  all  the  work  that  he  had 
done  on  the  church.    We  may  well  believe  that  there  was  a 
misunderstanding  between  the  parties*  as  to  the  nature  and 
extent  of  the  second  contract.    It  was  never  reduced  to  wri- 
ting in  form,  but  rather  existed  in  loose  conversations,  and 
tacit  understandings,  each  probably  reposing  great  confi- 
dence in  the  other,  and  neither  anticipating  any  difficulty. 
That  the  plan  of  the  building  was  materially  changed  after 
the  spring  of  1846,  the  proof  clearly  establishes,  yet  it  is 
altogether  probable  that  notliing  was  said  between  the  par- 
ties on  the  subject  of  the  additional  expense,  Carroll  not  an- 
ticipating that  the  expense  would  be  very  much  increased, 
and  Craine  expecting  that  Carroll  would  be  willing  to  allow 
him  what  was  right.     In  this  state  of  feeling  the  parties  met, 
at  the  time  of  the  settlement  spoken  of,  while  their  friend- 
ship still  subsisted,  and  their  mutual   confidence  in  each 
other  remained  unimpaired;  and  in  that  state  of  feeling, 
Craine  determined,  rather  than  to  have  a  misunderstanding 
with  the  Priest,  to  sacrifice  the  additional  amount  that  be 
supposed  himself  entitled  to,  this  feeling  being  undoubtedly 
promoted  by  the  generous  appeal  made  by  Carroll,  when  he 
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said,  "I  want  you  to  do  what  il  right  between  yourself  and  the 
church — I  have  no  personal  interest  in  the  matter."  *  Under 
these  influences  and  sentiments  he  consented  to  take  $1500 
for  his  work  on  the  church.  Upon  subsequent  reflection, 
and  after  making  a  clear  estimate  of  the  increased  Expense, 
occasioned  by  the  change  of  plans,  he  became  dissatisfied 
with  the  amount  thus  agreed  upon,  and  i;hought  he  was 
justly  entitled  to  more,  and  persuaded  himself  that  he  ought 
not  to  be  bound  b]f  that  arrangement.  This,  undoubtedly, 
led  to  the  subsequent  difiiculty  and  the  institution  of  this 
suit. 

Upon  the  whole  record,  we  are  of  ^opinion  that  the  decree 
willihave  to  be  modified  so  as  tp  allow  the  petitioner  his  Uen  . 
upon  the  church  for  $444*03i,  with  interest  thereon  from  the 
fourteenth  day  of  July,  1845,  togeijther  with  his  costs  in  the 
Court  below,  and  that  each  party  pay  one  half  of  the  costs 
of  this  writ  of  error. 

Decree  modified. 


John  Frink,  Junior,  appellant,  t;.  Absalom  B.  McClung, 
impleaded,  &c.  appellee. 


4g    669 
198    n56 


Appeal  from  Peoria^ 

Before  a  Ccairt  of  Chancery  will  entertain  a  bill  praying  for  a  new  trial  on  the 
ground  of  accident,  loss  of  papers,  &c.  it  must  sufficientiy  appear  to  thtf 
Court  that  error  was  committed  by  the  decisions  of  the  Court  at  Law  in 
matters  of  substance. 

An  interest  which  will  render  a  witness  incompetent  must  exist  at  the  time 
when  he  is  offered  for  examination,  or  when  his  deposition  is  taken. 

An  honorary  obligation  will  not  constitute  a^disqualifying  interest  in  a  witness. 

All  exceptions  to  depositions,  which  go  to  the  form  of  %he  same,  o^  to  the  in- 
competeney  of  witnesses  must  be  made  before  the  case  is  called  for  trial  and 
submitted  to  the  jury.  Objections  to  their  substance,  however,  may  be  made 
on  the  trial. 


Bill  in  Chancery,  for  a  new  trial,  &c.  filed  in  the  Peoria 
Circuit  Court  by  the  appellant  against  the  appellee,  and 
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finally  heard  before  the  Hon.  Jt>hn  D.  Caton,  at  the  October 
term  1847,  when  the  injunction  was  dissolved  and  the  bill 
dismissed. 

io  much  of  the  record  as  is  material  to  the  determination 
of  this  case,  is  adverted  to  by  the  Court  in  their  Opinion. 

H.  O.  MerrtmaUf  for  the  appellant. 

O.  PeUrsj  and  C  BaUanccy  for  the  appellee. 

The  Opinion  of  the  Court  was  delivered  by 

KoI:rnj:r,  J.*  This  was  a  bill  in  Chancery,  filed  in  the 
Peoria  Circuit  Court  to  the  October  term  1846,  praying  for 
an  injunction,  and  asking  relief  by  granting  a  new  trial  6ut 
of  Chancery  in  a  certain  cause  theretofore  decided  in  the 
Circuit  Court  of  said  county,  wherein  one  A.  B.  McClung  was 
plaintifi*,  and  Frink  and  Trowbridge  were  the  defendants.  In 
this  bill,  as  amended,  Frink  wks  the  sole  complainant,  and 
said  McClung,  Trowbridge  and  S.  Frye,  the  sheriff  of  Peoria 
county,  'were  the  respondents.  McClung  answered,  not 
under  oath,  the  same  having  been  waived  by  complainant; 
the  other  defendants  made  default.  The  answer  denies  many 
substantial  allegations  in  the  bill.  The  complainant  replied 
generally,  and  depositions  hpiving  been  taken  by  both  parties, 
the  cause  was  finally  heard  at  thc^  October  term  1847,  and 
the  Court  dissolved  the  injunction  and  dismissed  the  bill. 
From  this  decree,  the  complainant  Frink  has  taken  an  ap- 
peal to  this  Court.  , 

The  record  is  so  exceedingly  voluminous,  that  it  would  be 
impracticable  to  give  more  than  a  very  general  outline  of 
this  ca^e,  "i^hich  is  presented  in  a  record  covering  about 
eighty  closely  written  pages. 

At  the  Octobetterm  1840,  McClung,  the  respondent  be- 
low and  appellee  here,  sued  Frink  and  Trowbridge  in  assump- 
sitf  claiming  compensation  for  his  services  iii  carrying  tiie 

^WiLfoH,  C.  J.  and  Ptjeflk,  J.  did  not  ait  in  tfai«  oue. 
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mail  under  a  certain  agreement,  from  some  time  in  Febrnfltry, 
1838,  to  the  first  of  January,  1840,  and  also  damages  tot  . 
being  prevented  from  carrying  it  from  said  first  day- of  Janu- 
ary, 1840,  to  the  commencement  of  the  suit.  From  the 
language  of  the  pleas,  as  given  in  the  record  from  the  rec6l- 
lection  of  Frink's  counsel,  it  is  fairly  inferrable  that  there 
were  several  counts  in  the  declaration,  though  it  does  not 
appear  tirith  certainty  that  it  contained  the  common  counts. 
Several*  pleas  were  filed,  and  issues  joined  thereon,  and 
finally,  at  the  April  term  1842,  the  eause  was  submitted  to  a 
jury,  who  found  a  verdict  for  plaintiff,  amounting  to  $330-33. 
During  the  pendency  of  the  suit,  and  upon  the  trial,  various 
exceptions  to  the  decisions  of  the  Court  were  taken  by  de- 
fendants' counsel,  a  motion  was  made  for  a  nefir  trial,  which 
was  overruled,  and  the  decision  of  the  Court  also  excepted  . 
to.  Judgment  was  rendered  by  the  Court  for  the  amount  of 
said  verdict.  The  Court  being  on  the  eve  of  adjournment 
for  thiB  term,  when  said  motion  was  decided,  it  was  agreed 
by  the  counsel  for  both  parties,  that  a  bill  of  exceptions  might 
be  prepared  after  adjournment,  to  be  signed  by  the  then  pre- 
siding Judge  of  that  Circuit  in  Vacation. 

An  appeal  was  prayed  for  and  granted,  and  the  appeal 
bond  executed  by  defendant  Frink  aiid  security.  The  bill 
of  exceptions  was  prepared,  and,  together  with  all  the  ori- 
ginal papers  in  the  case,  came  into  the  hands  of  the  Judge  in 
vacation.  Said  bill  of  exceptions,  and  a  great  portion  of  the 
material  papers  in  the  case  were  casually  lost,  and  have  not 
been  recovered.  The  appeal  taken  to  the  Supreme  Court 
was  consequently  dismissed  for  want  of  a  record,  aftd  Frink 
and  Trowbridge  obtained  a  stay  x)f  the  execution  issued  upon 
tbe  judgment,  with  a  view  to  have  the  original  papers  sup- 
plied below,  so  as  to  enable  them  to  make  u^  another  bill  of 
exceptions,  and  to  procure  a  reversal  of  the  judgment. 
The  proceedings  under  this  motion  to  set  aside  the  execution, 
extended  through  several  terms,  and  finally  proved  unsuc- 
cessful, the  Court  overruling  said  motion,  on  the  ground,  as 
it  is  alleged,  that  defendants'  counsel  were  unable  to  properly 
supply  the  pleas  which  had  been  lost  with  other  papers. 
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As  before  stated,  the  object  of  the  bill  is  t6  obtain  a. new 
trial  at  law,  for  the  reason  that  by  the  loss  of  the  papers  in 
the  cause,  as  the  complainant  alleges,  he  has  been  deprived 
of  his  important  right  to  appeal  and  to  have  the  errors,  which 
he  avers  have  been  committed  to  his  disadvantage,  corrected 
by  the  proper  tribunal. 

The  jurisdiction  of  a  Court  of  Chancery  to  afford  relief 
in  a  proper  case  of  this  kind,  is  undoubted.  Concerning  the 
loss  of  these  papers,  the  respondent  McClung,  at  least,  has 
no  right  to  lay  the  blame  on  the  complainant.  It  is  very 
true  that  the  practice  of  preparing  bills  of  exceptions 
and  having  them  signed  by  the  Judge  in  vacation,  is  one 
which  is  frequently  productive  of  embarrassments,  and  is  in 
strictness,  irregular.  But  necessity  has  often  induced,  and. 
the  practice  consequently  sanctioned  such  a  proceeding  to 
a  certain  extent,  though  it  is  very  desirable  that  it  should  be 
resorted  to  only  in  cases  of  the  utmost  necessity.  In  this 
case,  however,  the  counsel  for  McClung'assented  to  its  being 
done,  and  of  course  cannot  now  object  to  it.  .  But  before  a 
Court  of  Chancery  will  extend  relief  in  cases  of  this  class, 
it  must  necessarily  inquire  into  the  substantial  merits  of 
every  case.  It  is  not  enough  that  it  should  be  satisfied  that 
a  loss  or  accident  actually  has  occurred,  which  possibly 
might  have  derived  a  party  of  hia  rights,  but  it  has  first  to 
institute  an  inquiry,  whether,  in  fact,  important  rights  have 
existed,  the  assertion  of  which  has  become  impracticable 
through  such  casualty.  In  other  words,  it  must  sufficiently 
appear  to  the  Chancellor  that  error  was  committed  by  the 
decisions  of  the  Court  at  Law,  on  matters  of  sXibstance,  be- 
fore it  will  restore  the  parties  to  their  original  position.  It 
would  be  unjust  in  the  highest  degree  to  the  successful  party 
in  the  Court  at  Law,  to  allow  to  his  adversary  the  experiment 
of  another  trial,  if  it  were  apparent  that  the  Court  decided 
correctly  the  first  time,  or  at  any  rate  decided  in  such  a  way 
as  could  not  have  affected  the  merits  of  the  case.  We  must 
examine,  then,  into  the  alleged  errors  of  the  Court,  and  unless 
we  are  convinced  that  they  were  such  as  to  have  made  it 
probable  in  the  highest  degree,  that  they  would  have  pro- 
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duced  a  reversal  iu  the  Court  of  appeal,  we  cannot  reverse 
the  decree  which  was  rendered  by  the  Court  below. 

It  is  proper,  however,  that  another,  and  it  might  be  said, 
the  main  feature  in  this  bill,  which  the  complainant  has 
prominently  placed  in  the  foreground,  should  be  adverted  to 
before  proceeding  further.  The  bill,  besides  alleJging  that 
errors  prejudicial  to  complainant  have  occurred,  sets  out  at 
length  another  unfortunate  accident  attending  the  trial  of 
this  cause,  and  much  pains  appear  to  have  been  taken  to 
establish  it  by  proof.  It  is  contended  in  the  bill,  and  has 
been  argued  on  the  hearing  here,  that  that  accident  alone 
would  entitle  the  complainant  to  the  relief  sought.  W© 
allude  to  the  fact,  that  the  complainant  Frink  was  absent  at' 
the  trial,  ahd  that  certain  receipts  for  $200,  given  by 
McClung  for  money  paid  him  by  Frink  and  Trowbridge,  were 
also  beyond  the  reach  of  complainant's  counsel.  The  history 
of  this  portion  of  the  case  is  something  like  this:  At  the 
trial,  Mr.  Frink  was  in  Washington  City  on  important  busi- 
ness with  the  Post  Office  department.  The  above  mentioned 
receipts  for  $200  had  some  time  before  the  trial,  accident- 
ally, as  it  is  alleged  by  him,  fallen  into  the  hands  of  McClung, 
but  had  been  given  up  by  the  latter  under  an  order  of  Court, 
to  the  attorneys  of  Frink,  at  Peoria.  McClung  was  indicted 
in  Chicago  for  stealing  these  receipts,  and  for  the  purpose 
of  using  them  on  the.trial,  they  were  placed  in  possession  of 
the  prosecuting  attorney  at  Chicago,  by  a  partner  of  Mr. 
Frink.  Previous  to  the  trial,  the  counsel  for  Frink  in  Peoria 
applied  for  them  to  Mr.  Walker,  who  called  upon  the  prose- 
cuting attorney  for  them.  They  happened  to  be  mislaid  and 
could  not  be  found,  and  were  consequently  not  forthcoming 
upon  the  trial.  The  bill  of  complainant  ascribes  the  defeat 
of  Frink  and  Trowbridge  in  the  said  suit,  principally,  to  these 
untoward  circumstances. 

In  regard  to  the  absence  of  Frink,  it  is  sufficient  to  remark, 
that  it  is  not  shown  that  it  was  unavoidable.  Neither  the 
act  of  Grod,  nor  any  legal  process  prevented  him  from  bteing, 
present.     When  one  has  several  important  matters  to  attend 
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to,  he  must  decide  on  their  relative  claims  to  his  attention, 
and  after  having  determined  to  prosecute  one,  runs  the  risk 
of  the  consequences,  if  he  neglect  another.  It  is  not  per- 
ceived, however,  how  his  presence  could  have  mended  the 
matter.  The  receipts  were  mislaid,  and  as  he  had  bo 
knowledge  where  they  were,  his  agency  in  the  matter 
would  have  been  of  no  avail.  If  Frink's  counsel  had  thought 
it  indispensably  necessary  to  have  these  papers,  in  order  to 
secure  success  at  the  trials  he  ought  to  have  made  an  effort 
at  least,  to  have  the  cause  continued.  Under  the  circum- 
stances, as  far  as  we  can  now  judge  of  them,  he  would  have 
been  entitled  to  a  continuance.  As  he  has  not  done  so,  be 
ought  not  now  to  complain. 

It  seems  to  be  pretty  clear,  however,  for  several  reasons, 
that  the  complainant  is  mistaken  in  supposing  that  the  want 
of  these  receipts  produced  the  unfavorable  verdict.  In  the 
first  place,  according  to  his  showing,  McClung  was  entitled, 
under  the  contract,  to  $662*35.  He  did  produce  receipts  to 
the  jury,  to  the  amount  of  $280-00.  Now,  if  the  jury  had  al- 
lowed that  amount  only,  as  paid,  still  their  verdict  could 
have  been  but^28200,  instead  of  $339-00.  This  hypothesis, 
then,  fails  to  explain  the  verdict.  But  in  the  next  place, 
the  counsel  for  McClung  gave  in  evidence  a  memorandum 
n&de  by  him  from  these  identical  receipts,  while  they  were 
in  his  possession^  stating  the  dates  and  amounts,  making  a 
little  upwards  of  $20000.  This  testimony,  coming  from  the 
adverse  party  himself,  was  very  conclusive,  and  it  would 
be  unreasonable,  indeed,  to  suppose  that  they  disregarded  it. 
The  original  receipts  were  amply  supplied  by  this  testimony. 
The  jury,  then,  in  allowing  $480-00  as  paid  by  defendants, 
as  they  undoubtedly  did,  and  still  finding  so  much  in  favor 
of  defendant,  must  have  found  that  he  was  entitled  to  much 
more  than  the  complainant  was  willing  to  allow  him. 

It  is  also  alleged  in  the  bill,  that  the  testimony  of  one  of 
the  witnesses,  who  heard  Frink  admit,  before  the  suit  was 
commenced,  that  he  owed  the  plaintiff,  McClung,  some  in- 
considerable amcFunt,  could  be  contradicted.     But  even  if 
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this  gtatement  was  much'  more  distinct  and  explicit  than  it 
is,  this  would  certainly  be  no  reason  for  a  new  trial,  as  is 
well  settled  by  many  decisions. 

We  will  now  pass  to  the  alleged  erroneous  decisions  of  the 
Court  during  the  progress  of  the  cause.  It  happens  that 
certain  objections  were  made  as  to  the  proper  form,&c.  &c.,  - 
of  the  depositions  of  Hobbie  and  others,  which  the  Court 
overruled.  The  record  does  not  show  what  they  were,  and, 
consequently,  we  cannot  decide  whether  they  were  well 
founded  or  not.  The  presumption  is,  that  the  Court  below 
decided  correctly.  A  more  serious  objection  was  made  to 
the  depositions' of  Havens  and  Brown,  and  the  record  dis- 
closes the  nature  of  it.  Havens  and  Brown,  at  the  April 
term  1841,  were  present  as  witnesses  for  McCIung.  They 
were  anxious  to  depart,  and  it  was  proposed  to  take  their 
depositions.  Frink  consented  to  have  their  depositions  ta- 
ken, provfded  McClung  would  give  security  for  costs. 
McClung,  Frink  not  being  then  present,  requested  them  to 
go  his  security  upon  the  bond  for  costs,  which  they  agreed 
to  do.  Their  depositions  were  then  taken,  and  the  next 
morning  they  executed  the  bond  for  costs.  The  evidence 
is  conflicting  whether  the  fact  of  th^ir  havin^gone  security 
was  communicated  to  Frink  or  his  counsel  before  the  bond 
was  executed,  or  not.  The  counsel  learned  it,  however,  very 
soon,  and  obtained,  at  the  same  term,  an  affidavit  of  one  Bell, 
proving  these  facts.  Upon  the  trial,  these  depositions  were 
objected  to,  as  being  given  by  incompetent  witnesses,  and 
the  affidavit  of  Bell  was  then  read  for  the  first  time,  and* 
also  the  bond  for  costs,  to  which  their  names  were  affixed. 

It  is  contended  by  complainant,  that  in  a  Court  of  Law,  the 
depositions  of  a  witness,  who  has  become  interested  after 
their  being  taken,  cannot  be  given  in  evidence.  This  rule, 
which  is  not  recognized  in  Courts  of  Chancery,  is  said  to 
be  founded  on  a  case  in  1  Salk.  286,  and  on  decisions  made 
upon  its  authority,  in  1  Peere  Williams,  287,  and  1  Strange, 
IQl.  It  may  well  be  doubted^  whethet^  upon  a  critical  ex- 
aminatiop,  these  cases  do  support  the  general  dbctrine,  as 
ass^ed  by  complainant.    They  are  all  cases,  where  the 
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witness  himself  had  become  a  party  to  the  record,  or  where 
his  depositions  de  bene  esse  had  been  taken  before  he 
became  interested,  in  which  letter  case  they  were  not 
permitted  to  be  read  on  account  of  the  existence  of  a  mere 
technical  rule,  that  such  depositions  Cjan  only  be  read  in  the 
event  of  witness'  death.  But  even  if  ^he  cases  alluded  to 
could  be  considered  as  establisliing  such  a  doctrine,  we 
would  not  feel  inclined  to  consider  it  as  law.  The  correct 
and  reasonable  rule  is  certainly  the  one  adopted  by  the 
^  Courts  in  Chancery,  which  is,  that  the  interest  which  will 
render  a  witness  incompetent  must  exist  at  the  time  when 
he  is  offered  for  Examination,  or  when  his  deposition  is  taken. 
Mr.  Greenleaf  (1  Greenl.  £v.  §  168,)  evidently  assumes 
this  to  be  the  true  rule.  It  is  suggested,  however,  that  in  * 
the  present  case,  inasmuch  as  the  witnesses  had  agreed 
before  they  deposed,  to  become  .security  for  costs,  they  were 
really  interested  when  their  depositions  were  taken.  It  may 
well  be  admitted,  that  in  honor  and  conscience,  they  were 
bound  by  their  mere  promise,  but  still,  it  is  equally  clear, 
that  they  t\rere  not  legally  bound  to  pay  the  costs,  conse- 
quently, not  legally  interested  until  they^had  executed  the 
bond.  It  nowhere  appears,  that  they  even  believed  them- 
selves liable,  after  they  had  verbally  agreed  to  become 
securities.  Had  they  believed  so,  fhe  question  might  not 
be  of  so  easy  solution,  as  the  autnorities  are  somewhat  con-, 
dieting  on  that  point.  But  most  that  we  can  presume  in 
the  present  case  is,  that  they  might  Jiave  felt  under,  an  hon- 
t>rary  engagement,  at  the  time  they  gave  their  testimony,  to 
comply  with  their  promise.  It  is  laid  down  by  all  the  wri- 
ters on  evidence,  that  an  honorary  obligation  shall  not 
constitute  a  disqualifying  interest  in  the  witness^  and  re- 
peated -decisions,  both  in  England  and  in  this  country,  have  , 
well  settled  this  principle.  1  Campb.  145;  1  Strange, 
129;  8  Johns.  462;  9  do.  219;  4  Wend.  292;  3  Pick.  108; 
6  Conn.  365;  3  GUI  &  Johns.  282. 

But  there  is  anothev  reason,  why  the  decision  of  the 
Court  in  overruling  the  exceptions  to  the  depositions  on  ac- 
count of  the  inc9mpetency  of  the  witnesses,  was  not  erro- 
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/neotte.  The  fact  of  these  witnesses  having  agreed  to  become 
securities  before  their  depositions  were  taken,  and  of  their 
having  signed  the  bond,  was  made  known  to  complainant 
about  the  time  when  it  was  done.  The  evidence  to  establish 
their  supposed  disqualification,  was  instantly  prepared,  Bell 
having  made  his  affidavit  on  the  2nd  April,  1841,  and  yet  no 
steps  were  taken,  either  at  that  term,  or  at  the  intervening 
term,  or  at  the  term  when  the  case  was  finally  disposed  of, 
(April  term  1842,)  previous  to  the  trial,  in  order  to  exclude 
said  testimony  on  account  of  this  objection,  which  had  rested 
in  complainant's  knowledge  for  a  whole  year.  The  record 
shows,  that  Bell's  affidavit,  and  the  bond  for  costs,  were  pro- 
duced upon  the  trial,  and  the  objection  tfien  taken  for  the 
first  time.  It  is  a  well  established  and  universal  rule  on  the 
Circuit,  which,  in  some  of  the  Circuits  is  one  expressly  en- 
tered on  the  record,  that  all  exceptions  to  depositions,  which 
go  to  the  form  of  the  same,  or  to  the  incompetency  of  wit- 
nesses, should  be  made  before  the  case  is  called  for  trial, 
and  submitted  to  the  jury.  Mr.  Starkie  says:  ^^The  objec- 
tion to  competency  ought  to  be  taken,  in  the  first  instance, 
previous  to  an  examination  in  chief,  for  otherwise  the  party 
objecting  might  suspend  the  objection  for  the  purpose  of  ob- 
taining an  unfair  advantage."  Starkie's  Ev.  122.  Besides, 
were  it  otherwise,  the  trial  would  be  interrupted,  and  the 
time  of  the  jury  taken  up  by  hearing  and  deciding  motions  of 
this  character.  The  objection  was  taken  altogether  too 
late,  and  the  Court  was  well  justified  in  overruling  it.  In 
regard,  however,  to  the  substance  of  the  depositions,  as  well 
as  of  other  testimony  alleged  to  have  been  prejudicial  to  the 
plaintiffs'  rights,  the  objection  was  properly  made  upon  the 
trial,  and  we  have,  therefore,  to  proceed  now  to  an  examination 
of  the  question,  whether  any  testimony  besides  such  as  came 
from  the  Post  Office  department,  in  relation  to  the  length 
of  the  mail  route  in  question,  could  be  properly  received 
under  the  contract  declared  upon,  or  the  state  of  the 
pleadings  generally,  as  it  appears  to  have  existed.  It  is 
necessary,  here,  to  state  sufficient  from  the  record  to  make 
the  controversy  on  this  point  intelligible.  In  doing  so,  how- 
voL.  IV.  73 
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ever,  we  must  be  careful  not  to  confound  the  testiaony 
taken  by  the  parties  to  this  bill  of  complaint,  with  the  evi- 
dence as  it  appeared  upon  the  trial,  for  it  is  the  latter  alone 
which  we  have  to  examine,  in  order  to  determine  upon  the 
correctness  of  the.  decisions  of  the  Court 

In  June,  1837,  the  Post  Office  department  issued  an  adver- 
tisement inviting  proposals  for  the  transportation  of  mails, 
amongst  others,  on  route  No.  2807,  from  Ottawa  to  Bloom- 
ington,  Illinois,  sixty  five  miles  and  back  once  a  week^  the 
service  to  commence  on  first  January,  1838,  and  to  terminate 
June  30th,  1842.  On  the  23d  of  October,  1837,  Frink  and 
Trowbridge  put  in  written  proposals  to  carry  the  mail  from 
Bloomington  to  Crow  Meadow,  (  a  place  between  Blooming- 
ton  and  Ottawa,  though  not  on  a  direct  line,  but  lying 
considerably  west  of  both  places,  and  consequently  covering 
but  a  portion  of  the  whole  route  from  Bloomington  to  Otta- 
wa,) at  ten  dollars  per  mile  per  annum,  which  was  recorded 
under  the  number  2807,  and  accepted  by  the  department.  On 
the  first  day  of  February,  1838,  the  plaintiff  McClung  on 
the  one  part,  and  Frink  and  Trowbridge  on  the  other  part, 
entered  into  the  following  agreements 

<^The  said  McClung^  for  and  in  consideration  of  the  com- 
pensation hereinafter  expressed,  to  be  paid  him  by  the  said 
Frink  and  Trowbridge",  agrees  with  the  same  to  transport  the 
United  States  mail  on  horseback,  from  Ottawa,  LaSslle 
county,  Illinois,  to  Crow  Meadow,  Illinois,  by  way  of  Hudson 
and  Josephine,  and  back  once  a  week  until  30th  June,  1842, 
inclusive;  and  said  Absalom  further  agrees  with  said  Frink 
and  Trowbridge,  to  comply  with  all  the  regulations  of  the 
General  Post  Office  and  requisitions  of  all  the  U.  S.  laws  in 
the  transportation  of  said  mail,  and  to  preserve  and  save 
harmless  the  said  Frink  and  Trowbridge  from  all  liabilities 
which  they  may  incur  from  being  the  original  contractors  for 
carrying  said  mail;  and  said  Frink  and  Trowbridge  agree 
and  covenant  to  pay  to  said  McClung  or  order,  at  the  rate 
of  eight  dollars  per  mile  per  annum,  for  each  and  every  mile 
in  distance  from^  Ottawa  to  Crow  Meadow,  by  way  of  Hud- 
son and  Josephine;  said  distance  to  be  ascertained  and  fixed 
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by  the  General  Post  Office  department,  and  said  payment  to 
be  made  quarterly.  And  it  is  mutually  agreed  between  said 
parties,  that  in  case  the  General  Post  Office  department  shall 
make  any  alterations  in  said  route,  that  the  compensation 
for  carrying  said  mail  shall  be  raised  as  to  distance,  agreea- 
bly to  said  ^alteration;  and  said  agreement  shall  still  be  binding 
and  remain  in  full  force  in  every  other  respect,  &c.  &c. 
(Signed)  A.  B.  McClung. 

Frink  &  Trowbridge." 

On  the  17th  ef  IV^ay,  1838,  an  order  was  made  by  the  Post* 
master  General  directing  the  said  contractors  to  commence 
at  Crow  Meadow,  and  run  thence  once  a  week  by  Hudson 
and  Josephine  to  Bloomington,  forty  miles,  at  $400  pc^r 
annum,  and  back  the  same  road;  and  the  indenture  was  exe^ 
cuted  on  the  17th  of  May,  1838,  to  take  effect  1st  January, 
1838.  The  number  of  said  route  remained  the  same  as 
before. 

Now,  it  is  evident  from  this,  that  an  error  was  committed 
by  the  department.  The  bid  of  Frink  and  Trowbridge  was 
for  the  route  from  Bloomington  to  Crow  Meadow,  which  was 
accepted^  but  this  route  was  still  called  2807,  although  this 
was  the  number  of  the  route  from  Ottawa  to  Bloomington, 
as  advertised.  From  the  order  made  on  the  17th  of  May, 
directing  the  contractors  to  run  the  route,  for  which  they 
had  really  contracted,  it  is  plain  that  they  must  have  run  a 
different  route  in  the  first  place,  under  the  misdirections  of 
the  department.  McClung  carried  the  maU  from  Ottawa  to 
Crow  Meadow  by  Hudson  and  Josephine,  a  distance,  as 
alleged  by  him,  of  eighty  four  miles,  commencing  some  time 
in  February,  1838,  for  about  three  months^  From  May, 
1838,  McClung  carried  the  mail  from  Ottawa  to  Blooming- 
ton, sixty  five  miles,  as  ascertained  by  the  department,  untU 
the  first  of  July,  1838,  when  he  finally  carried  it  on  the  route 
from  Bloomington  to  Crow  Meadow,  forty  miles,  which  was  . 
the  route  originally  bid  for  by  Frink  and  Trowbridge,  and 
in  accordance  with  the  order  of  tiie  department,  made  May 
17th,  1838,  until  February,  1840. 

Before  the  order  of  the  department  was  made  in  May, 
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which  came  to  be  executed  about  the  first  of  July,  the  mail 
was  carried  by  different  routes,  and  over  a  much  greater 
distance  than  forty  miles.  Nevertiieless,  the  department 
ordered  that  the  indenture  then  executed  with  Frink  and 
Trowbridge,  the  original  contractors,  should  take  effect  from 
the  first  of  January,  1838,  covering  five  months  of  the  service 
performed  by  McClung,  under  his  express  contract  with 
Frink  and  Trowbridge,  which  was  liable,  it  is  true,  to  be 
altered  as  regards  the  routes,  by  the  directions  of  the  depart- 
ment, but  was  not  altered  to  the  forty  mile  route  until  July. 
It  is  our  opinion,  that  he,  as  sub- contractor,  was  not  bound 
to  submit  to  such  retrospective  orders.  It  is  known,  as  a 
matter  of  history,  that  the  Post  Office  department,  in  its 
dealings  with  contractors,  manages  things  in  a  peculiar  way, 
not  altogether  consistent  with  the  scrupulous  and  legal  no- 
tions of  Courts  of  Law;  that  they  consider  the  necessities  of 
the  service  as  overruling  every  other  consideration;  and  that 
compensation  for  injuries  sustained  is  not  often  voluntarily 
granted.  The  contractors  know  this,  and  consider  the  insta- 
bility of  their  contracts  before  they  enter  into  them.  It  is 
different  with  those  who  contract  with  the  original  contract- 
ors. If  they  were  liable  to  conform  to  the  ever  changing, 
and  often  oppressive  orders  of  the  department,  without 
having  a  claim  for  compensation  on  the  main  contractors, 
their  situation  would  be  bad  indeecl,  as  they  have  no  means 
to  urge  and  prosecute  their  claims  in  the  department.  The 
principal  contractors,  if  their  sub-contractors  were  to  be 
affected  by  the  rules  of  the  department,  and  not  they  them- 
selves, might  take  but  little  interest  in  pressing  and  obtaining 
just  demands  in  the  department,  leaving  the  sub-contractors 
without  any  remedy  at  all.  How  could  McClung,  when  he 
carried  the  mail  for  a  while,  first  eighty  miles,  then  sixty  five 
miles,  have  ever  supposed  that  the  department  would  allow 
only  forty  miles,  the  distance  of  the  last  route,  as  fixed  by 
the  department,  and  that  all  three  different  routes  should  be 
called  one  and  the  same,  and  should  be  considered  as  being 
all  equally  long?  His  contract  with  Frink  and  Trowbridge, 
when  properly  understood,  means  no*  such  thing. 
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It  appearing  from  the  deposition  of  Hobbie,  read  at  the 
trial,  that  the  distance  from  Bloomington  to  Crow  Meadow 
was  fixed  by  the  department,  at  forty  miles,  there  is  no  ques- 
tion that  McClung  was  entitled  to  compensation  at  that  rate, 
from  the  first  of  July,  1838,  until  the  first  of  February,  1840. 
'*This  is  not, denied  by  Frink.     The  distance  from  Blooming- 
ton  to  Ottawa  was  also  ascertained  by  the  department  (see 
proposals)  to  be  sixty  five  miles.     On  this  route,  the  evidence 
shows,  the  mail  was  carried  by  McClung  from  the  first  of 
May  to  the  first  of  July,  or  thereabouts.     He  is  entitled  to 
compensation  for  this  service  at  the  rate  of  sixty  five  miles. 
As  against  his  recoving  for  services  performed  on  the  first 
route,  from  Crow  Meadow  to  Ottawa,  the  one  specified  in 
his  contract,  it  is  urged  that  he  failed  ta  show  that  eighty 
two  miles  was  the  distance,  as  ascertained  by  the  ^^P^'^- 
ment.     If  it  anywhere  appeared  that  the  department  had  ever 
fixed  the  distance  on  that  route,  he  would  certainly  be  bound 
by  such  ascertainment.    But  for  aught  we  know,  it  was  never 
fixed,  as  no  such  route  is  spoken  of  either  in  the  proposals 
of  the  department,  the  bid  of  Frink  and  Trowbridge,  or  in 
the  subsequent  order.     In  the  .  absence  of  the  action  of  the 
department,  was  McClung  to  lose  his  rights,  by  having  ob- 
tained no  standard  by  which  to  measure  them?     We  think 
not.     It  was  Frink's  duty,  when  he  was  apprised  of  the 
claim,  to  have  got  the  department  to  ascertain  said. distance, 
but  it  seems  that  he  relied  entirely  on  the  fact  that  the  de- 
partment had  fixed  the  distance  of  another  and  different 
route,  which  route  it  had  pleased  to  direct  ^ight  be  con- 
sidered as  the  original  one. 

There  is  another  view  of  this  matter,  however.  The 
witnesses  who  swear  to  the  distance  from  Ottawa  to  Crow 
Meadow  by  Hudson  and  Josephine,  as  being  eighty  two  miles, 
were  Postmasters  on  the  route.  They  are  agents,  or  rather 
parts  of  the  department,  and  expressly  swear  that  the  head 
of  thfe  department  fixes  distances  according  to. the  informa- 
tion obtained  from  Postmasters.  It  is  not  perceived  how 
their  testimony,  even  if  they  could  not  be  considered  the 
department  itself,  could  have  prejudiced  the  complainant,  as 
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it  is  undeniable,  that  any  evidence  of  ihe  length  of  the  route, 
if  it  had  been  given  by  the  department,  would  have  been  but 
the  echo  of  their  official  statements.  We  think  that,  under 
all  the  circumstances  of  the  case,  the  evidence  was  properly 
admitted.  It  is  likely  from  the  verdict  that  a  small  amount 
of  damages  was  allowed  to  McClung,  on  account  of  the  con- 
tract being  taken  away  from  him,  before  the  time  of  service 
contracted  for  had  expired.  The  evidence  below  is  favora- 
ble to  McClung  on  this  point.  It  is  shown  that,  by  the  direc- 
tion of  Frink,  he  was  not  permitted  to  carry  the  mail  any 
longer,  and  no  sufficient  ground  is  made  out,  as  far  as  the 
evidence  on  the  trial  below  goes,  for  this  rescission  of  the 
contract  on  Frink's  part.  The  declaration  of  McClung  not 
only  claimed  compensation  for  services  performed,  but  also 
contained  counts  claiming  damages  for  rescission  of  contract. 
Entertaining  these  views  of  the  case,  it  follows  as  a  neces- 
sary consequence,  that  we  cannot  see  error  in  the  decision 
of  the  Court  in  overruling  the  motion  for  a  new  trial,  or  in 
refusing  the  last  instructions  asked  by  Frink's  counsel  below, 
which  assumed  the  ground,  that  McClung  was  not  entitled  to 
recover,  if  he  had  failed^o  prove  the  length  of  the  route  from 
Ottawa  to  Crow  Meadow  was  ascertained  by  the  department, 
for  carrying  the  mail  on  that  route. 

Being  of  opinion,  then,  that  the  rights  of  the  complainant, 
in  matters  of  substance,  have  not  been  prejudiced  by  any 
thing  that  happened  on  the  former  trial,  and  tliat  the  loss  of 
the  papers  could  not  have  affected  him,  as  a  record  of  them 
would  not  have  shown  such  errors  as  would  have  produced 
a  reversal  below,  we  come  to  the  conclusion,  that  liie  Court 
below  did  not  err  in  dismissing  the  complainant's  bill  and 
dissolving  the  injunction.    Decree  below  affirmed  with  costs. 

Decree  affirmed. 
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Lewis  Shirley,  appellant,  v.  James  Spencer,  appellee.     ^^T^dl 

•Appeal from  Winnebago.  4F""588 

208_«388 

Payment  of  the  consideration  money  and  posaesaipn  of  land  under  a  parol  con- 
tract^ is  sufficient  to  take  a  case  out  of  the  Statute  of  Frauds. 

It  is  the  province  of  the  Court  to  enforce  a  contract  which  the  parties  have 
made— p-not  to  make  a  contract  for  them^  and  then  enforce  it 

A.  bein|^  about  to  enter  land^  called  on  B.  for  a  specified  sum  of  money  due  him. 
B.  was  unable  to  pay  the  debt,  and  told  A.  to  hire  the  money  on  the  best 
terms  he  could  for  him,  and  that  he  would  pay  him  whatever  he  had  to  pay. 
The  money  was  procured  at  an  exorbitant  rate  for  three  years,  &c.,  and  the 
land  was  entered  in  the  name  of  the  person  who  loaned  the  money.  ^  was 
informed  of  the  arrangement  and  approved  of  it,  but  neglected  to  do  as  he 
had  agreed  in  regard  to  payment  A.  was  accordingly  obliged  to  pay  it  to 
save  the  land:  Heldy  that  A.  was  entitled  to  receive  of  B.  the  amount  paid 
by  him  to  the  lender^  as  he  acted  as  B^s  agent  only. 

Bill  in  Chancery,  &c.,  filed  in  the  Winnebago  Circuit 
Court  by  the  appellee  against  the  appellant,  and  heard  be- 
fore the  Hon.  Jesse  B.  Tnomas,  at  the  May  term  1847. 

The  material  facts  will  be  found  in  the  arguments  of  coun- 
sel, and  in  the  Opinion  of  the  Court. 

«^.  T.  Bledsoe  argued  orally  for  the  appellant,  and  sub- 
mitted the,  following  written  argument  of  E.  Peck  4*  «/i  •/?. 
McDougall: 

The  case  contained  in  the  abstract  may  be  now  briefly 
stated  thus: 

.  In  1836,  Shirley  had  claimed  a  half  section  in  Winnebago 
county.  He  employed  Spencer  to  go  on  to  it  and  keep  it, 
promising  Spencer  therefor,  eighty  acres  or  a  hundred  dollars, 
and  the  value  of  his  improvements,  who  had  the  election  as 
to  modes  of  payment  being  in  dispute.  Spencer  went  on 
and  kept  the  half  section  as  he  had  agreed,  and  until  the  land 
sale.  The  premises  to  constitute  the  eighty  of  Spencer,  were 
agreed  on,  except  that  the  17  acre  tract  was  only  ascertained  ' 
by  quantity  and  contiguity.  There  is  no  -dispute  but  that 
Spencer  performed  by  keeping  the  claim.  Execution  of  this 
agreement  by  Shirley  is  asked  by  the  bill.    It  appears  how- 
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ever,  that  previous  to  the  land  sale,  Spencer  owed  Shirley 
seventy  dollars.  It  required  a  hundred  dollars  to  enter 
Spencer's  eighty  acres.  Shirley  called  on  S|)encer  for  the 
seventy  dollars  to  aid  in  making  his  payment  into  the  Land 
Office.  Spencer  appears  to  have  suggested  that  he  prefer- 
red the  hundred  dollaft  and  the  value  of  his  improvements, 
but  did  agree  that  Shirley  should  go  to  Galexia  and  enter  the 
eighty  acres  for  him,  and  as  he  was  in  default  to  Shirley  the 
seventy  dollars,  he  further  agreed  that  Shirley  should  bor- 
row the  seventy  dollars  to  replace  his  upon  the  same  terms 
that  Shirley  should  borrow  for  himself.  Shirley  went  to  Ga- 
lena, borrowed  the  money  for  himself  and  Spencer,  of  one 
Taylor,  for  three  years  at  thirty  three  and  a  third  per  cent. 
»per  annum,  and  ten  per  cent,  per  annum  thereafter,  (these 
were  about  the  rates,  at  th^  time  and  place. )  After  Shirley's 
return,  Spencer  acquiesced  in  the  arrangement,  although  he 
thought  the  interest  high,  saying  he  believed  Shirley  bad  done 
as  well  as  he  could.  Afterwards  Spencer  refused  to  pay 
more  than  twelve  per  cent,  per  annum,  and  out  of  this  ques- 
tion all  the  difficulty  between  the  parties  has  grown. 

It  appears  to  have  been  understood  that  this  indebtedness 
of  Spencer  was  to  be  paid  Shirley  before  Shirley  conveyed. 
The  question  really  in  dispute  was  as  to  the  amount  to  be 
paid.  • 

The  respondent's  answer  is  not  a  very  skilful  piece  of 
pleading,  but  it  is  supposed  that  this  is  more  the  fault  of 
counsel  than  client.  The  main  and  substantial  facts  are, 
however,  sufficiently  averred  and  are  sufficiently  clear,  if 
once  separated  from  the  rubbish. 

The  bill  sets  out  a  location  by  agreement  of  the  timber  lot 
which  is  nothing  more  than  an  agreement  between  the  par- 
ties by  proof.  And  the  arbitration  pleaded  in  the  bill  amounts 
•  to  nothing.  There  is  no  proof  of  an  agreement  to  submit  on 
the  part  of  respondent.  Their  proceedings  appear  to  have 
lacked  the  regularity  to  give  them  force  under  any  circum- 
stance, and  it  does  not  appear  that  either  party  acquiesced 
in  the  finding.  Resj)ondent  has  most  emphatically  dissented. 
Then  there  is  no  proof  that  Spencer  ever  performed  his  part 


Digitized  by  VjOOQIC 


DECEMBER  TERM  1847.  585 

Shirley  t>.  Spencer. 

' *     — - — - 

precedent  to  the  conveyance  to  him  under  the  arbitration^ 
For  a  dozen  reasons  manifest,  it  is  presumed  that  the  finding 
of  arbitrators  was  not  regarded  by  the  Court  below,  in  ren- 
dering decree,  and  cannot  be  considered  as  of  weight  by  this 
Court.  But  suppose  the  arbitration  and  award  to  have  been 
regular  and  acquiesced  in,  yet  Spencer  has  not  complied 
with  the  conditions  of  the  award;  he  did  not  tender  the 
money  and  security,  as  directed  by  the  award. 

The  questions,  then,  that  suggest  themselves  as  to  the  case 
presented,  are:  .      ' 

First  Is  the  agreement  averred  and  proved,  such  an  one 
as  resting  in  mere  parol,  is  not  reached  by  the  Statute  of 
Frauds? 

Second.  If  the  Statute  of  Frauds  would  reach  the  agree- 
ment, is  it  avoided  by  the  possession  of  Spencer? 

Third.     If  the  pai:oI  agreement  ia  binding,  was  the  com-  ' 
plainant,  at  titoe  of  filing  his  bill,  entitled  to  a  convej^ance? 

Fourth.  Is  the  agreement  proved  sufficiently  certain  to 
authorize  a  decree  of*  specific  performance? 

First  point  It  is  clear  that  any  parol  agreement  to  convej 
lands  held  in  presenti,  is  void.  It  is  equally  clear,  that  a 
similar  agreement  to  convey  lands  to  be  acquired  in  future 
is  void.  That  there  was  a  consideration  is  nothing;  for  the 
full  payment  of  purchase  mone^  does  not  it'elease  from  the 
statute,  and  services  are  nothing  more  than  money. 

This  is  not  to  be  confounded  with  those  cases  of  implied 
trusts,  the  boundaries  of  which  are  well  defined  and  jealous- 
ly guarded.  If  A.  entrusts  B.  "with  money,  and  B.  converts 
the  money  into  lands,  the  land  is  A's^  and  the  law  will  imply 
,a  trust.  If  A.  acquire  a  title  in  fraud  of  B.,  for  the  purpos^ 
of  relieving  against  the  ^raud,  the  law  will  impjy  a  trust. 
But,  except  in  cases  where  the  property  of  the  cestui  que 
trust  is  traced  into  the  estate  in  question,  and  except  in 
cases  of  fraud,  the  law  implies  no  trusts^  and  trusts  must  be 
declared  in  writing,  as  agreements  to  sell  or  convey  must  be 
reduced  to  writing. 

This  agreement  is  a  simple  undertaking  to  convejr  land  or 
money  as  a  compensation  for  services,  the  agreement  on 
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both  sides  being  executory.  It  is  not  perceived  that  it  pos- 
f  esses  any  features  ^s  an  agieement,  that  would  relieve  it 
from  the  Statute^  of  Frauds.  For  the  purposes  of  the  pres- 
ent^ case,  whether  or  not  Shirley  bad  the  choice  of  the 
mode  of  compensation  is  not  considered  material,  although 
it  might  well  be  said,  that  as  complainant  had  an  adequate 
remedy  at  Law,  if  there  was  a  failure  on  the  part  of  respond- 
ent, he  should  have  been  left  to  that,  rather  than  be  allowed 
at  least  a  novel,  if  not  a  doubtful  claim  in  Equity.  . 

'  Second  point. .  The  Statute  of  Frauds  does  not,  in  terma, 
admit  of  any  exception  to  the  rule,  that  ^^no  action  shall  be 
^  brought  whereby  to  charge  any  person  upon  any  contract, 
for  the  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  pr  concerning  them^  unless  the  promise  or  agree- 
ment upon  which  such  action  is  brought,  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith."  * 

,  Our  statute  is  the  same  in  substance,  with  the  Eliz. 

and  was  made  to  remedy  the  same  evil.  The  policy  of  tbe 
law  is,  to  prevent  estates  being  defeated  by  mere  parol  testi- 
mony, which  may  be  false,  landed  estates  being  specially 
guarded  by  the  English  law;  ^Iso  to  remove  the  gr^t  temp- 
tations to  perjury  that  would  exist,  could  an  estate  in  lands 
be  defeated  by  parol  testimony. 

It  has  been  with  a  view  to  this  policy,  as  well  as  to  the 
language  of  the  statute,  that  Courts  have  held  that  this  note 
or  memorandum  in  writing,  must  be  sufficiently  certain  to 
show  clearly  what  particular  land  isi,  to  be  conveyed  under 
the  agreement.  If  the  memorandum  should  show  an  entire 
contract  for  a  given  number  of  acres^art  defined  and  part 
undefined,  then,  as  an  entire  contra^  must  be  good  in  toio^ 
or  void  in  toto^  and  as^  there  would  be  a  part  hert  unlocated 
and  undefined,  upon  which  the  Statute  of  Frauds  must  ope- 
rate, it  must  be  made  to  operate  upon  the  whole  agreement, 
leaving  the  party  to  his  Common  Law  remedy  for  the  con- 
sideration. If  we  assume  that  all  the  agreement  alleged  or 
proved  had  been  reduced  to  writing,  could  a  specific  per- 
formance be  enforced? 
It  is  an  entire  agreement  for  eighty  acres  of  land,  (saying 
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nothing  of  the  alternative,)  for  a  consideration  which  is  sub- 
stantially in'gross,  and  cannot  be  severed.  The  considerisition 
has  been  paid;  the  Court  is  asked  to  compel  a  conveyance. 
The  agreement  ascertains  sixty  three  acres;  seventeen 
acres  of  the  eighty  is  altogether  undetermined;  it  is  to  be 
located  in  a  certain  neighborhood,* and  out  of  a  certain  large 
tract;  ^1)ut  this  is  just  as  indefinite  for  all  practical  purppses, 
as  if  it  was  to  be  located  anywhere  in  the  county.  The  par- 
ticular land  to  be  conveyed  is  not  ascertained  by  the 
bargainor,  and  the  policy  of  the  law  is  to  prevent  Courts  as 
well  as  witnesses,  by  parol,  to  ascertain  this  for  him;  and 
it  is  here  assumed  and  insisted  upon  as  law,  that  a  Court  of 
Equity  cannot  enforce  the  specific  performance  of  any  con- 
tract for  the  conveyance  of  land  where,  by  the  terms  of  the 
agreement,  the  bargainor  has  not  ascertained  the  precise 
premises  upon  which  the  decree  of  the  Court  is  to  operate. 

If  this  position  be  true,  the  Court  bdlow  erred  in  decree- 
ing an  arbitrary  location  of  seventeen  acrets  of  Shirley's  land 
by  a '  commissioner,  who  receives  neither  starting  point, 
course,  distance,  monument  or  boundary,  either  in  the  agree- 
ment of  the  parties,  or  indeed,  in  the  decree  of  the  Court. 

The  Common  Law  left  the  parties  to  their  damages  for 
breach  of  contract.  Equity  has  interposed^  and  has  been 
clothed  with  the  power  to  compel  a  specific  performance, 
but  the  Court  of  Equity  cannot  do  more  or  other  than  this; 
it  cannot  make  a  new  agreement,  it  cannot  modify  or 
change;  neither  can  it  ascertain  as  part  and  parcel  of  an 
slgreement,  a  matter  left  open  and  undetermined  by  con- 
tracting parties,  and  into  which  conclusion  of  the  Court  of 
Equity,  the  contract  of  the  contracting  parties  never  en- 
tered; as  in  this  case,  the  commissioner  locates  seventeen 
dcres;  the  Court  compels  its  conveyance.  It  will  not  be 
contended,  that  Shirley  ever  agreed  to  convey  these  seven- 
teen acres,  oif  that  the  Court,  in  making  the  decree,  is  com- 
l^elling  a  specific  performance  of  Shirley's  contract. 

In  order  to  maintain  the  position  involved  in  this  portion 
of  the  decree,  it  is  necessary  to  maintain  the  position,  that  a 
Court  of  Equity  has  the  power  to  compel  a  performance  of 


Digitized  by  VjOOQ IC 


688  SUPREME  COURT. 

Shirley  v.  Spencer. 

•  -  •  • 

an  agreement,  not  only  in  specie,  but  in  kind;  that  upon 
an  agreement  to  convey  eighty  acres  of  land,  the  Court  may 
enforce  the  conveyance  of  any  eighty  ?icres  of  laftd.  The 
law  unquestionably  is,  that  in  exercising  the  power  to  com- 
pel a  specific  performance,  the  Court  mast  confine  itself  to 
the  terms  of  the  agreement;  that  the  extent  of  the  power  is 
limited  by  the  terms  of  the  agreement.  The  Court  cannot 
make  a  new  contract  for  the  parties;  that  under  this 
power  of  the  Court  of  Chancery,  no  man  can  be  compelled 
to  surrender  any  specific  thing,  which  specific  and  identical 
thing  he  hs^  not  agreed  to  part  with  by  the  terms  of  the 
agreement  to  be  enforced.  Colson  v.  Thompson^  2  Wheaton, 
341,  342. 

The  decree  is,  then,  erroneous  in  attempting  to  enforce 
the  agreement  so  far  as  seventeen  acres  are  concerned,  and 
if  so,  it  is  entirely  erroneous.  If  the  agreement  itself  could 
be  made  several,  if  it  had  been  a  sale  by  the  acre,  and  a 
price  for  each  acre,  or  a  sale  by  lots,  and  a  price  for  each 
lot,  then  it  would  have  been  possible  and  competent  for  the 
Court  to  have  treated  the  several  portions  of  the  contract 
severally.  But  such  is  not  the  case;  the  agreement  is  insever- 
able. Suppose  the  Court  to  decree  a  conveyance  of  the  sixty 
three  acres,  will  it  give  damages  for  the  seventeen  acres  in 
lieu  thereof?  The  damages  must  be  the  considerfltion  of  the 
seventeen  acres;  but  this  consideration  was  a  gross  consid- 
eration for  the  eighty  acres;  the  consideration  of  the  seven- 
teen acres  must  be  severed.  The  question  must  be,  how 
much  of  the  lal^or  and  services  rendered,  was  rendered  on 
account  of  the  seventeen  acres,  and  the  value  thereof,  a  fact 
which  cannot  be  ascertained;  for  the  subject  matter,  the  con- 
sideration or  services,  do  not,  in  their  nature,  admit  of  this 
kind  of  severance,  as  no  particular  amount  of  services  are 
rendered  for^these  seventeen  acres. 

If,  tl^eii,  the  agreement  be  entire,  and  an  entire  perform- 
ance cannot  lie  enforced,  then  no  performance  can  be 
enforced;  for  the  performance  exacted  must  be  either  of  an 
entire  agreement,  or  some  several  and  entire  portion  thereof. 

It  would  not  follow  from  this  position  of  appellant,  that 
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the  agreement  was  necessarily  void  or  within  the  Statute  of 
Frauds.  The  agreement  was  here  treated  as  one  in  writing, 
a  specific  performance  of  which,  from  its  uncertain  charac- 
ter, could  not  be  enforced  in  Equity,  but  upon  which  the  ag- 
grieved party  might  have  a  full  and  adequate  remedy  at 
Law.  Lindsay  v.  Lynchj  2  Schoales  &  Lefroy,  7;  Phillips 
V.  Thompson^  1  Johns,  Ch.  R.  149;  Boardman  v.  Mot/sten, 
6  Vesey,  467;  2  Story's  Eq.  Jur.  764-67. 

To  recur,  then,  to  the  Statute  of  Frauds.  It  is,  of  course,  ad-  , 
mitted  that  possession  and  part  performance  may  take*  a  caBe 
out  of  the  statute.  This  possession  is  understood  to  stand  in 
place  of  and  answer  for,  the  deliberate  and  certain  act  of 
the  bargainor,  manifested  in  and  by  his  memorandum  in  wri- 
ting. He  must  be  placed  in  possession  by  the  bargainor 
under  the  agreement.  The  possession  must  be  co-extensive 
with  the  agreement  and  not  greater  or  less,  for  it  is  the  pla- 
cing in  possession,  and  the  actual  possession  that  is  the  evi- 
dence, which  the  law  respects,  of  the  extent  of  premises^ 
with  which  the  bargainor  undertook  to  part.  It  may  be  said 
that  abargai;ior,  Iry  accepting  the  price  and  putting  a  party  in 
possession  of  certain  definite  premises,  has  concluded  himself., 

In  this  case,  Spencer,  did  not  go  into  possession  of  any  part 
of  the  premises  in  dispute  under  the  agreement  sought  to  be. 
enforced.  When  he  located  on  the  half  section,  his  location 
or  the  location  of  the  interest  he  was  to  acquire,  was  unde- 
termined. He  took  possession  for  and  in  behalf  of  Shirley, 
of  the  three  hundred  and  twenty  acres  as  his  agent;  he  appears 
to  have  enclosed  and  improved  a  small  tract,  but  with  this  ex- 
ception, from  all  that  appears  in  bill,  answer  or  {ftroofs,  his  pos- 
session has  continued  the  same  down  to  this  day.  Various  sub- 
sequent understandings  have  been  had  as  to  in  what  part  of  the 
half  section  his  interests  were  to  be  located;  but  that  any  new 
act  of  possession  or  of  putting  into  possession,  have  either 
accompanied  or  followed  such  uderstandings,  does  not  ap- 
pear. Cole  V.  fVhiie,  1  Sro.  Ch.  R.  409;  mils  v.  SiradKng, 
S'  Vesey,  378;  Frame  v.  Dawson j  14  do.  386;  Sugden  on 
Vendors,  ch.  3,  §  3;  2  Story  Eq.  Jur.  §  763. 

It  cannot  strictly  be  said  that  Spencer  was  ever  in  pos- 
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Session  of  more  than  the  improved  tract.  The  case  does  not 
show  that  he  was-  He  "held"  the  three  hundred  and  twenty 
for  Shirley.  It  could  hardly  be  said  that  this  was  possession. 
The  wood  land  was  measured,  but  it  was  wild  wood  land  still; 
and  indeed  without  a  man's  possessions  are  what  one  claims, 
there  is  no  reason  to  suppose  Spencer  was  ever  possessed  of 
more  than  a  small  portion  of  the  eighty  acres. 

Then  when  placed  in  possession,  he  was  placed  in  pos- 
session as  the  agent  of  and  for  the  benefit  of  Shirley.  At 
that  time,  he  was  not  placed  in  possession  of  any  part  of 
premises  as  his  under  the  agreement.  He  has  maintained 
the  same  possession  ever  since.  There  has  been  no  new  act 
of  placing  in  possession  by  Sfiirley.  Nothing  has  transpired 
that  can  stand  in  lieu  of  the  written  agreement  of  Shirley 
defining  the  nature  and  extent  of  his  agreement,  except  the 
testimony  of  witnesses  speaking  of  a  parol  agreement  resting 
in  their  memories.  And  this  testimony  shows  that  Shirley 
claimed  the  option  of  paying  in  money  for  the  services  ren- 
dered by  Spencer. 

If  it  is  insisted  that  the  possession  in  this  case  can  aid  the 
agreement,  what  possession  is  it,  and  when  acquired,  and 
what  are  its  boundaries?  If  it  is  the  possession  of  the  half 
section,  he  must  show  an  agreement  for  the  half  section,  and 
that  he  went  into  possession  under  it.  If  the  possession  of 
the  eighty,  he  must  show  that  he  was  placed  in  possession  of 
eighty  acres  under  an  agreement;  for  eighty  acres  and  the  pos- 
session must  be  co-extensive  with  the  agreement;  but  this  iar 
•  not  pretended,  as  it  is  admitted  that  parcel  of  the  eighty  ia 
yet  unascertained. 

There  is  then,  no  such  placing  in  possession  under  agree- 
ment, and  there  is  no  such  possession  as  will  take  the  agree- 
ment in  question,  out  of  the  operation  of  the  Statute  of 
Frauds. 

Third  point.  Admitting  that  the  agreement  is  a  binding 
one  upon  respondent,  the  question  next  arises,  has  he  placed 
himself  in  a  position  to  claim  relief,  and  if  so,  is  he  entitled 
to  the  relief  decreed? 

He  who  asks  equity  must  havle  done  equity,  or  he  mtist 
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offer  ta  do  it.  If  he  has  not  done  all,  or  proffered  to  do  all, 
or  if  he  has  refused  to  do  all  that  entitles  him  to  an  equitable 
claim,  he  has  no  right  in  equity  to  assert  the  claim.  2 
Wheaton,  342! 

The  agreement  between  Spei/oer  and  Shirley  was  not 
completed  at  any  one  time;  it  was  an  understanding  from 
time  to  time,  resting  in  parol  between 'the  parties,  each  con- 
fiding in  the  other.  At  the  time  Shirley  procured  Taylor  to 
enter  the  land,  it  was  clearly  the  understanding,  that  Spen- 
cer should  have  the  eighty  acres.  The  money  for  the  entry  was 
to  be  furnished  by  Shirley,  but  seventy  dollars  ot  the  money 
he  designed  for  the  purpose,  was  in  the  hands  of  complaiq- 
ant.  He  authorized  Shirley  to  negotiate  on  his  account  a 
loan  of  that  amount,  and  charge  it  upon  the  lands.  Shirley 
did  so  and  Spencer  approved.  (The  testimonjr  upon  thi» 
point  iS  not  in  conflict  with  any  other.)  Taylor  took  the 
title  in  trust  to  convey  to  Shirley  on  payment  of  money  bor- 
rowed. Shipley  alone  was  named  in  the  papere^^  but  seventy 
dollars  of  the  debt  secured  and  interest  was  the  debt  of 
Spencer,  and  Spencer  was  bound  to  pay  it.  Such  is  the 
^reement  and  understanding  proved  by  the  testimony.  This 
made  the  trust  in  equity  just  the  same  as  if  Taylor  had  de- 
clared a  trust  upon  eighty  acres  in  favor  of  Spencer,  upon 
Spencer's  paying  seventy  dollars  and  the  interest,  and  upon 
the  remainder  of.  premises  in  favor  of  Shirley,  in  case  Shir- 
ley paid  the  balance.  Suppose  such  to  have  been  t|ie  oaf  e; 
suppose  further,  the  entire  premises  conveyed  by  Taylor  to' 
Shirley;  Shirley  would  have  received  the  Spencer  eighty 
subject  to  the  trust  declared,  and  certainly  would  have  * 
been  under  no  obligation  to  convey  to  Spencer,  until  Spencer 
had  fully  paid.' 

The  same  is  tru^  in  the  present  case,  for  the  fact  that  no 
trust  was  declared  in  favor  of  Spencer,  places  him  in  no 
better  situation  than  if  such  had  been  the  case.  At  the  time 
Shirley  settled  with  Ferguson  who  represented  Taylor, 
Spencer  had  not  made  good  any  part  of  his  proportion  of 
the  borrowed  money.  Shirley  had  to  pay  it  all,  and  had  ^o 
pay  on  Spencer's  account,  (or  get  Spencei''j3  land  discharged 
from  Spencer's  debt,)  about  two  hundred  dollars,    Shirley 
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paid  it,  took  the  deed,  and  »tood  substituted  to  Taylor's^  rights 
as  to  the  money  borrowed  for  Spencer.  This  amount  Spen- 
cer has  always'  refused  to  pay,  and  without  paying  it  he  has 
no  right  to  the  land. 

His  bill  and  his  proof  should  have  shown  that  he  was 
ready  and  willing  to  have  accounted  for  the  principal  and  in- 
terest of  his  debt,  whfereas  the  whole  controversy  has  been 
about,  and  the  cause  of  the  controversy  was,  that  Spencer 
refused.  And  certainly  the  defendant  was  right.  Nothing 
could  be  more  inequitable  than  to  charge  upon  Shirley  the 
usance  upon  monies  first  lent  to  Spencer,  and  then  borrowed 
by  Shirley  on  Spencer's  account  at  Spencer's  request,  to 
replace  the  money  Spencer  had  borrowed,  and  where  Spen- 
cer had  ^approved  the  loan  after  it  was  made.  Yet  suchris 
tb^  effect  of  the  decree  in  this  case. 

It  is,  and  will  be  insisted  by  the  respondent,  that  after  he 
settled  with  Ferguson  and  notified  Spencer,  and  Spencer  ab- 
solutely refused  to  pay  his  part  according  to  the  understand- 
ing with  which  respondent  made  his  arrangements  with  Tay- 
lor, that  respondent  had  the  right  to  remit  Spencer  to  his 
claim  of  a  hundred  dollars  and  value  of  improvements;  and 
that  Spencer  so  refusing,  Shirley  properly  exercised  such 
right  in  selling  a  part  of  the  eighty  to  Henderson,  and  that 
Spencer  having  refused  to  entitle'  himself  to  the  land,  and  Shir- 
ley having  in  consequence  thereof,  parted  with  a  part  of  it. 
Spencen  must  now  seek  his  remedy  for  services,  at  Common 
Law,  either  under  the  alternative  provision  of  the  agent,  or 
otherwise. 

fF,  L  Ferguson  argued  orally,  and  submitted  the  following 
written  argument  of  fV,  T.  Burgess^  for  the  appellee: 
The  errors  that  have  been  assigned  in  this  case  are: 

1.  The  Court  erred  in  refusing  to  dissolve  the  injunction 
on  motion  of  defendants  below; 

2.  The  Court  below  erred  in  striking  demurrer  of  defend- 
ant below  to  the  bill  in  this  cause  from  the  files,  and  in  refu- 
sing to  entertain  said  demurrer; 

3.  The  Court  below  erred  in  rendering  the  final  decree  in 
this  cause; 
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4.  The  Court  below  erred  in  rendering  any  final  decree 
for  complainant  below;  and 

6.  The  Court  belctw  erred  in  granting  the  particular  final 
decree  exhibited  in  the  record  of  this  cause. 

The  firs^  assignment,  if  such  an  assignment  can  be  made, 
calk  for  a  construction  of  the  statute  on  injunctions,  and  the 
practice  of  the  Courts  in  granting  them. 

I  have  not  been  able  to  find  in  any  work  on  Chancery 
Practice  in  England,  that  a  bond  was  required  previous  to 
the  granting  of  an  injunction.  It  issued  upon  proper  case 
being  made,^  supported  by  affidavit,  and  generally  on  an 
«a;  j9ar/6  motion.  Our  statute  is,  therefore,  an  innovation 
upon  the  rules  of  Chancery'  proceeding  in  this  point.  1 
Madd.  174,  et  seq.;  2  do.  267,  ei  seq. 

The  Revised  Statutes,  382,  §  II,  prescribe  the  mode  of 
granting  injunctions  on  judgments  at  law.  The  first  clause 
is,  that  no  injunction  shall  be  granted  to  stay  any  judgment 
at  law,  for  a  greater  sum  than  the  complainant  shows  himself 
equitably  not  bound  to  pay,  and  costs;  and  injunction,  when 
granted,  operates  as  a  release  of  errors.  The  next  clause 
requires  a  bond  to  be  given  with  security  to  the  defendant, 
approved  by  the  officer  granting  it^  and  filed  with  the  clerk, 
in  double  the  sum  directed  to  be  enjoined  and  conditioned 
for  the  payment  of  all  mon^y  and  costs  due,  and  to  become 
due  to  the  complainant  in  the  action  at  law,  and  such  costs 
and  damages  as  shall  be  awarded*  in  case  the  injunction  is 
dissolved.  And  the  next  clause  goes  on  to  prescribe  what 
those  damages  shall  be — not  more  than  ten  per  cent,  upon 
the  part  released  from  the  injunction,  exclusive  of  legal  in- 
terest and  costs — for  which  the  clerk  shall  issue  execution. 

Now,  how  can  the  provisions  of  this  statute  be  twisted 
round  to  apply  to  all  cases  where  an  injunction  is  to  be 
granted.  A  bond  with  a  certain  condition  and  penalty,  that 
penalty  and  condition  having  exclusive  reference  to  a  judg* 
ment  at  law,  is,  by  the  statute,  required  upon  enjoining  a 
judgment  at  law,  and  very  properly.  There  is  a  strong  pre- 
sumption that  the  proceedings  have  been  correct  and  right, 
and  when  a  party  has  gone  so  far  as  to  recover  a  sum  of 
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moneji  and  it  is  only  necessary  for  him  to  have  satisfaction 
thereof,  he  should  not,  be  stayed  without  having  additional 
security«  But  can  a  statute  making  express  provisions  for 
one  case  of  a  class  of  cases,  and  not  extending  to  other  cases 
of  the  same  class,  be  extended  to  all  and  every  kind  of  cases? 
This  statute  does  not  make  provision  for  actions  pending, 
and  not  in  judgment  It  has  express.application  throughout 
to  judgments  at  law,  and  without  interpolating,  it  cannot  be 
applied  to  anything  else. 

I  shall  not  argue  the  other  point  made  in  the  motion,  that 
the  equity  of  the  bill  does  not  authorize  an  injunction. 

I  have  argued  this  assignment,  op  the  assumption  that  the 
record  is  in  such  a  shape  that  this  error  can  be  assigned,  but 
the  record  does  not  show  it.  TJiis  was  a  motion  to  dissolve, 
and  the  motion  itself,  «ud  the  decision  of  the  Court  upon  it, 
should  have  been  preserved  by  bill  of  exceptions. 

The  second  assignment  questions  the  propriety  of  striking 
the  demurrer  from  the  files  for  fri\t>lousness.  The  same 
objection  lies  here,  that  the  motion  and  its  disposition  is  not 
preserved  by  bill  of  exceptions. 

The  last  three  assignments. may  be  met  and  considered 
together. 

The  bill  of  complainant  in  this  cause  was  filed  February 
13tb,  1846,  and  the  facts  as  stated  in  the  bill,  and  admitted 
by  the  answer  filed  June  5th,  1846,  are  shortly  these:  That 
in  1836,  the  complainant  resided  in  Indiana.  At  the  solici- 
tation of  defendant  he  removed  to  this  State.  It  was  agireed 
between  them  before  he  came,  that  if  Spencer  would  keep 
for  Shirley  a  claim  of  a.  half  section  of  land  until  public 
land  sales,  Shirley  would  deed  and  convey  to  him  eighty 
acres  ^f  it,  including  such  improvements  as  Spencer 
might  i^ake,  and  one  eighth  of  the  timber  land  on  the  half 
section,  or  pay  him  one  hundred  dollars  and  the  value  of 
such  improvements.  The  option  in  the  bill  being  claimed 
by  Spencer,  and  in  the  answer  by  Shirley.  That  Spencer 
came  in  1836,  and  was  in  the  winter  of  1836--7  put  in  pos- 
session by  Shirley,  of  the  east  half  of  section  twenty  five, 
township  forty  three,  range  two,  in  Winnebago  county;  that 
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there  was  a  log  house  on  it>  for  which  Spencer  paid  Shirley 
twenty  two  dollars  and  fifty  cents.  Spencer  kept  possession 
of  said  land  until  the  land  sales  in  October,  1839,  and  mad^ 
valuable  improvements  on  it,  and  has  continued  in  possession 
of  it  up  to  the  time  of  the  filing  of  the  bill;  that  the  eighty 
acres  to  be  hel^  and  deeded  to  Spencer  under  the  agreement, 
had  been  settled  npon  part  before,  and  part  after  the  land 
sale;  but  seventeen  acres  are  not  bounded,  but  ascertained  by 
quantity  and  contiguity;  that  Shirley  was  unable  to  enter  the 
land  himself,  not  having  the  money,  and  was  obliged  to  pro- 
cure oile  Taylor  to  enter  it^  on  a  share  for  him. 

From  the  answer  it  appears,  that  previous  to  the  land  sale, 
Spencer  was  indebted  to  the  said  Shirley  to  the  amount  of 
•eventy  dollars.  ^ 

Now,  Shirley  claims  that  Spencer  agreed  with  him  to  pay 
interest  upon  this  seventy  dollars,  ^t  the  same  rate  that  he 
was  paying  Taylor;  that  this  should  be  paid  before  the  land 
was  conveyed  by  him  to  Spencer.  This  agreement  Spencer 
denies,  expressing  his  willingness,  however,  to  pay  the  debt 
and  twelve  per  cent,  interest.  This  seems  to  have  been  the 
dispute  out  of  which  this  litigation  has  grown. 

Now,  as  to  the  points  made  by  counsel  for  plaintiff  iii   . 
error:    ^<Is  the  agreement  averred  and  proved  such  an  one 
as[  resting  in  mere  parol,  \s  not  reached  by  the  Statute  of 
Frauds?''  and  does  the  possession  of  Spencer  take  the  case  • 
out? 

All  agreements  for  the  conveyance  of  llind  resting  in  parol,  . 
not  evidenced  by  writing  signed  by  the  parties,  are  within 
the  Statute  of  Frauds,  unless  the  parties  by  their  own  acts 
under  the  agreement,  have  placed  themselves  in  a  situation, 
that  to  apply  the  Statute  of  Frauds,  would  be  enabling  one  ' 
party  to  commit  a  fraud  ^n  the  other,  and  thereby  have  taken 
the  case  out  of  the  Statute. 

The  question  in  such  cases  is  not,  as  the  counsel  in  argu-  \ 
ing  under  these  points  seek  to  make  it,  whether  resulting 
or  implied  trusts  exist,  but  did  the.  parties  of  ake  an  agree- 
meat,  and  if  the  agreement  it  not  in  writing,  have  the  parties 
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or  either  of  them,  done  such  acts  under  that  agreement,  as 
to  make  it  inequitable  to  apply  the  statute,  and  refuse  a  spe- 
cific performance  of  the  agreement. 

In  this  cdse,  bill  and  answer  admit  the  agreement,  and 
admit  its  performance  on  the  part  of  Spencer,  up  to  the 
land  sale,  and  only  raise  a  question  by  the  answer  that  a  debt 
should  be  paid  before  conveyance,  yet,  admitting  facts 
which  clearly,  under  all  the  decisions,  take*  the  case  out  of 
the  statute.  Now,  the  party  cannot  claim  the  benefit  of  the 
statute  in  his  answer,  if  the  facts  which  take  the  case  out  of 
the  statute  are  not  denied.  This,  then,  disposes  of  the  first 
t wo'points  made  by  plaintiiF  in  error.    2  Mad.  Ch.  R.  487. 

As  to  the  other  point,  Shirley  contend9>  that  at  the  time 
of  the  land  sale,  another  condition  was  engrafteid  on  the 
agreement:  That  the  seventy  dollars  and  thirty  three  and  one 
third  per.  cent,  interest  should  be  paid  by  Spencer.  This  is 
denied  by  Spencer,  averring  his  willingness  to  pay  the 
debt  and  twelve  per  cent,  interest. 

Here,  then,  it  becomes  necessary  to  look  at  the  proofs, 
and  we  contend  that  they  are  not  before  the  Court;  that 
they  form  no  part  of  the  record  in  this  cause,  any  more  than 
the  affidavit  requiring  security  for  costs  does,  that  follows 
them.  And,  that  if  the  counsel  intended  to  rely  upon  them, 
they  should  have  been  referred  to  in  some  way,  in  the  rec- 
ord itself.  There  is  nothing  in  the  record  itself  to  identify 
and  show  that  these  are  the  particular  depositions  and  proofs, 
4ind  all  the  depositions  and  proofs  that  were  taken  in  the  cause, 
and  submitted  to  the  Court  at  the  hearing.    3  Scam.  257. 

The  debt  referred  to  was  evidenced  by  a  note.  Was  that 
note  produced?  Should  it  not  have  been?  Does  the  rec^ 
ord  show  whether  it  was  or  not?  If  the  note  was  pro- 
duced, it  may  have  denied  the  whole  case  sought  to  be  made 
out  by  Shirley. 

But,  reserving  this  point,  let  us  see  if.  the  proofs  as  fhey 
are,  make  out  that  the  condition  as  coatepded  for  by  Shir- 
ley was  engra/fed  on  the  agreement. 

The  only  wifoess  who  testifies  to  this  poin(  is  Norton;  he 
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says,  that  he  heard  it  admitted  by  Spencer,  that  the  seven* 
ty  dollars  was  to  be  paid  before  Spencer  got  a  title  from 
Shirley.  But  in  the  same  examination  he  says,  and  in  re- 
ply to  the  questions  of  Shirley,  that  Spencer  nev-er  men- 
tioned any  rccte  of  interest  in  connection  with  these  seventy 
dollars,  and  it  is-  material  here  to  ask,  was  this  admission 
made  before  or  after  the  award?  If  made  after,  it  was  jpst 
such  an  admission  as,  under  the  circumstances,  Spencer 
should  make,  and  yet  not  make  it  any  part  of  the  original 
agreement;  and  the  time,  when  this  admission  was  made 
does  not  appear  in  the  testimony. 

Again,  Spencer  never  denied  this  indebtedness — was  al- 
ways willing  to  pay  it;  but  under  the  circumstances,  wovdd 
he  have  been  justified  in  paying  Shirley  seventy  dollars, 
whilst  this  matter  was  ih  dispute,  and  before  Shirley  got  a 
deed?  For  it  wi^  be  seen  by  the  answer,  that  Shirley  did 
not  get  his  title  until  about  six  weeks  before  suit  brought. 
If  Shirley  never  procured  a  title,  Spencer  then  must  have 
sued  him  for  the  one  hundred  dollars  and  interest;  and  why 
pay  a  man  a  debt  when  he  is  indebted  to  you?  Spencer 
says:  ^<True,  I  am  owing  Shirley  seventy  dollars,  and  I  will 
pay  him,  when  he  gives  me  a  deed  of  my  place."  Norton 
hears  this,  and  could  he  not  come  in  and  swear,  just  as  he 
has  done,  that  he  understood  that  there  seventy  dollars  were 
to  be  paid  before  Spencer  got  a  deed?  But  still,  this  does 
.not  prove  the  precise  agreement  set  up  by  Shirley.  The 
Court  has  gone  thus  far  in  making  up  their  decree,  and  we 
contend  that  Shirley  has  been  allowed  by  the  Court  below, 
all  that  the  proof  warrants  him  in  asking.  He  has  been  al- 
lowed seventy  dollars  and  twelve  per  cent,  interest. 

Here,  howQver,  we  wiH  probably  be  referred  by  the  coun- 
sel to  the  conversations  between  Norton  and  Spencer,  just 
before  and  after  land  sales.  We  contend  that  these  conver- 
sations prove  too  much  for  their  purpose.  The  entire  ei^ty 
on  which  Spencer  lived,  that  is,  the  west  half  of  the  quarter 
section,  never  was  selected  and  set  apart  to  Spencer.  And 
again,  Spencer  was  not  indebted  to  Shirley  i%  an  amount 
nec.ess|iry  to  enter  an  eighty-— one  hundred  dollars;  clearly 
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showingy  that  admitting  the  witness  to  recollect  the  corner- 
satioDS  correctly,  yet,  Spencer  must  haire  liad  some  other 
object  in  view,  than  that  of  informing  the  witness  of  the  ex- 
act relations  existing  between  him  and  Shirley.  It  will  be 
recollected,  that  these  were  claim  times;  that  a  man  could 
not  claim  more  than  a  half  section;  from  the  proof,  Shirley, 
had  another  claim,  and  that  if  Spencer  had  Stated 
truly*  the.  relationship  existing  between  him  and  Shirley, 
it  would  have  shown  that  Shirley  was  claiming  mote  than 
he  had  a  right  to.  Then,  from  the  evidence,  this  witness 
was  none  of  the  claimites;  he  never  attended  their  meet- 
ings, and  did  not  knpw  their  regulations;  he  comes  to  one 
that  is  such,  and  makes  inquiries  about  his  land,  and  asks  if  be 
is  .going  to  enter.  -  Spencer  calls  the  claim  his;  that  he 
h^s  no  money  to  enter  it  with;  that  he  has  made  Shirley  his 
agent  to  enter  for  him  an  eighty^  that  Shirley  has  no 
money;  is  going  t^  borrow;  and  that  he  told  him  to  do  as 
well  by  him  as  he  did  by  himself;  all  the  way  misstating 
his  own  case,  to  protect  Shirley's  rights.  After  land  sales 
he  repeats  this  story,  but^the  counsel  ask,  why  afterwards? 
The  answer  says:  Shirley  entered  only^  the  quarter;  there 
was,  then,  another  quarter  to  be  protected  under  the  claim 
law.  And  now,  Shirley  seeks  to  take  advantage  to  Spen- 
%  cer's  wrong  and  prejudice,  and  in  violation  of  every  princi-  . 
pie  of  honor  and  fair  dealing,  of  Spencer's  statements  made 
to  protect  Shirley's  rights. 

Again,  this  is  not  the  agreement  set  up  by  Shirley,  but  be 
seeks  to  infer  from  it  that  such  was  the  agreement.  But 
such  an  inference  is  in  conflict  with  all  the  other  direct 
proof  in  the  case. .  That  conversation  may  have  occurred 
just  as  related,  and  yet,  the  fact' sought  to  1)e  deduced  from 
it,  not  true. 

Powell,  the  other  witness,  proves  nothing  unless  it  is  that 
he  was  an  arbitrator,  and  made  the  award  set  out  in  the  bill, 
and  that  this  matter  was  contested  before  him,  one  party 
claiming,  and  the  other  denying  the  very  point  in  contro- 
versy. ^ 

There  is  no  prooJf  that  Shirley  has  paid  Taylor  anything. 
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It  may  be  inferred  that  be  has  done  so,  from  bis  having  got  a 
deed,  but  that  is  not  proof.  Again,  the  legitimate  proof  of 
the  bond  made  by  him  to  Taylor,  for  the  purchase  of  these' 
lands,  is  the  bond  itself.  That  is  not  produced,  nor  its  ab- 
sence accounted  for.  It  is  the  best  proof,  ^nd  it  is  incum- 
bent on  Shfirley  to  produce  it,  so  that,  in  fact,  from  the 
record,  there  was  no  proof  before  the  Court  below  on  the 
points,  tbat  Shirley  did  take  a  bond  from  Taylor,  only  as  far 
as  stated  in  the  bill;  that  by  that  bond  he  was  to  pay  inter* 
est  on  the  purchase  money,  at  the  rate  of  thirty  three  and 
one  third  per  cent.,  and  that  he  did  actually  pay  it. 
The  plaintiff  in  error  relies  upon  tliese  grounds: 

1.  That  this  contract  is  within  the  Statute  of  Frauds,  and 
yet  does  not  deny  facts  which  have  been  by  this  Court  de- 
cided to  take  the  case  out  of  tKe  Statute,  payment  of  the 
purchase  money,  or  other  consideration,  and  delivery  of 
possession.     2  Scam.  221. 

2.  That  he  who  8eek3  equity  must  do  equity;  gives  his 
version  of  the  agreement;  seeks  to  add  to  that  agreement 
conditions:  Jirsty  that  Spencer  agreed  to  pay.  him  on  the 
seventy  dollars,  the  same  interest  that  he  should  pay  Taylor^ 
and  second,  that  until  he  did  so  he  was  not  to  have  a  deed. 

Now,  the  burthen  of  proving  these  is  on  him,  Sind^he  must 
prove  them  clearly  and  satisfactorily.  Can  the  first  be 
proved  by  inference  from  admissions  stating  something  en* 
tirely  different,  that  Spencer  had  constituted  Shirley  his 
agent  to  enter  land,  nearly  one  half  of  which  is  not  in  the 
controversy,  and  to  which  Spen.cer  as  against  Shirley,  and 
under  the  agreement,  never  made  any  claim  whatever?  And 
can  the  other,  from  the  mere  fact  of  an  acknowledgment  of 
indebtedness,  and  expressing  a  willingness  to  pay  it  when  he 
got  a  deed?  But  admit  it.  Shirley  sold  to  Henderson,  on  the 
ninth  of  December,  1845,  and  before  he  got  a  deed  from 
Ferguson,  land  claimed  by  Spencer,  and  clearly  proved,  to 
the  amount  pf  two  hundred  and  twenty  dollars,  and  received 
the  money.  Shirley  paid  Taylor  five  hundred  and  twenty 
dollars  and  ninety  one  cents;  seven  twentieths  of  this  is 
but  about  one  hundred  and  sixty  dollars,  so  that  Shi«*ley 
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had  already,  at  And  before  the  commencement  of  this  suit, 
received  more  than  he^as  entitled  to  under  his  own  version 
of  the  agreement.  Now^  what  becomes  of  the  argument  of 
doing  equity? 

It  was  entirely  unnecessary  to  tender  any  money  to  Shir- 
ley, under  these  circumstances,  before  instituting  suit.  And 
Shirley  expressly  states  in  his  answer,  that  he  refused,  and 
always  had  refused  to  make  a  deed  to  Spencer. 

The  Opinion  of  the  Court  was  delivered  by 
Caton,  J.*  This  cause  was  submitted  to  the  Court  prin- 
cipally upon  written  arguments,  and  we  acknowledge  the 
assistance  which  they  have  afforded  in  enabling  us  to  come 
to  a  satisfactory  conclusion;  and  where  the  cause  has  been 
so  ably  discussed  by  counsel,  but  little  need  be  said  by  the 
Court  more  than  to  state  conclusions. 

As  there  is  very  little  disagreement  as  to  the  substantial 
facts  of  the  case,  it  is  unnecessary  to  set  out  a  full  abstract 
here,  which  would  necessarily  be  very  voluminous,  but  the 
facts  will  be  referred  to  as  occasion  may  require.  This 
agreement,  which  is  sought  to  be  specifically  enforced  rest- 
ing in  parol,  is  within  the  Statute  of  Frauds.  And  the  first 
question  b,  whether  such  acts  have  been  done  under  it  as 
will  relieve  it  in  equity  from  the  operation  of  that  statute. 
Spencer  took  possession  of  the  whole  half  section  of  land 
under  the  agreement.  Al  this  time,  however,  the  eighty 
acres  which  Spencer  was  to  have,  were  not  designated.* 
Afterwards  and  at  different  times,  all  but  seventeen  acres  of 
the  land  was  designated,  Spencer  still  being  in  possession. 
From  that  time,  we  think  that  Spencer  was  in  possession  of 
this  specific  land  under  the  contract,  upon  which  he  had 
made  valuable  and  lasting  improvements.  It  is  admitted  on 
all  hands,  that  Spencer  had  paid  the  entire  consideration  for 
the  eighty  acres,  by  the  services  which  he  had  rendered 
Shirley  according  to  the  agreement.     The  law  is  well  set- 
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tied,  that  this  is  sufficient  to  take  the  case  out  of  the  Statute 
of  Frauds,  unless  the  uncertainty  as  to  the  location  of  the 
seventeen  acres  will  prevent  it. 

We  have  sought  in  vain  through  this  record,  to  find  any 
evidence  by  which  we  can  locate  these  seventeen  acres. 
The  evidence  does  not  show  that  the  parties  ever  did  com- 
plete that  portion  of  the  agreement,  by  designating  them. 
Such  is  the  finding  of  the  Court  below,  as  is  recited  in  the 
decree,  and  in  consequence  of  this,  the  Court  appointed  a 
third  person  to  go  and  complete  this  unfinished  agreement  of 
the  parties  for  them,  by  ascertaining  and  settling  the  bounds 
of  the  said  seventeen  acres.  We  are  of  opinion  that  that 
portion  of  the  decree,  at  least,  was  erroneous.  It  is  the 
province  of  the  Court  to  enforce  the  contract  which  the 
parties  have  made,  and  not  to  make  a  contract  for  them,  and 
then  enforce  it.  This  portion  of  the  land  not  having  been 
selected  by  the  parties,  the  Court  ought  not  to  have  appointed 
a  Commissioner  to  select  it  for  them.  When  the  Court 
compels  the  conveyance  of  these  seventeen  acres,  how  can 
it  say  that  they  are  the  seventeen  acres  which  the  party 
agreed  to  convey? 

It  is  insisted  that,  inasmuch  as  this  is  an  entire  contract, 
and  that  because  a  part  of  it  is  so  uncertain  that  it  cannot 
be  enforced,  that,  therefore,  the  Court  will  enforce  no  part 
of  it,  but  will  leave  the  party  to  his  remedy  at  law.  But 
this,  we  think,  is  carrying  the  doctrine  too  far.  When  a  man 
has  bargained  and  paid  for  eighty  acres  of  land,  and  we  can 
only  locate  sixty  three  of  it,  to  say  that  because  we  cannot 
give  him  all  which  he  contracted  for,  we  will  therefore  turn 
him  out  of  Court  with  none,  would  seem  to  wear  the  appear- 
ance of  a  hardship.  If  he  choose  to  take  what  he  can  locate 
ahd  make  certain,  we  think  he  may  do  so  without  violating 
any  principle,  and  without  giving  the  defendant  below  any 
just  cause  to  complain. 

About  the  time  Shirley  was  going  to  enter  the  land,  he 
called  on  Spencer  to  pay  him  seventy  dollars,  which  hebwed 
him,  he  not  having  the  means  to  enter  the  land  himself. 
Spencer  could  not  pay  him,  but  told  him  to  hire  the  money 
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on  the  best  terms  that  he  could  for  him,  and  he  would  pay 
him  whatever  he  had  to  pay.  This,  we  think,  is  a  fair  con- 
clusion, taking  all  of  the  evidence  together.  In  pursuance 
of  this  instruction,  Shirley  procured  the  money  of  one  Taylor 
at  an  interest  of  thirty  three  and  a  third  per  cent,  for  three 
years,  and  in  case  the  money  was  not  paid  by  that  time,  then 
interest  was  to  be  paid  on  the  whole  at  the  rate  of  ten  per 
cent.  The  land  was  entered  in  Taylor's  name  for  security. 
Spencer  was  informed  of  this  arrangement  afterwards,  and 
approved  it.  He  never,  however,  paid  the  money  thus 
loaned,  and  Shirley  was  obliged  to*  pay  it  for  him  in  order  to 
get  a  title  to  the  land,  which  he  did  in  1846.  This  matter  is 
adjudicated  upon  in  the  Court  below,  and  perhaps  properly; 
but  in  tlie  decree,  the  Court,  iristead  of  allowing  the  interest 
which  Shirley  paid  on  the  seventy  dollars  for  Spencer,  only 
allowed  him  interest  at  the  rate  of  twelve  twelve  per  cent. 
This  was  wrong.  Shirley  either  had  a  right  to  recover  what 
he  had  paid  to  Taylor,  or  he  had  only  a  right  to  recover 
interest  at  six  per  cent.  It  was  only  by  virtue  of  a  special 
agreement,  that  he  was  bound  to  pay  more  than  six  per  cent., 
and  there  was  no  agreement  that  he  should  pay  twelve  per 
cent.  It  is  true  that  he  once  stated,  that  he  was  willing  to 
pay  twelve  per  cent.,  but  this  was  never  agreed  to  by  Shir- 
ley, who  all  the  time  insisted  he  had  a  right  to  aU  that  he 
paid  Taylor's  estate  for  Spencer.  And  we  think  he  was 
right  in  this  claim.  He  was  not  obnoxious  to  the  charge  of 
claiming  usury  on  his  own  account,  but  was  claiming  to  be 
re-imbursed  what  he  had  contracted  for  with  Taylor,  and 
paid  as  the  agent  of  Spencer,  and  according  to  his  directions. 
After  the  timber  land  had  been  set  off  to  Spencer,  Shirley 
sold  eighteen  and  six-eighteenth  acres  to  Henderson  for  two 
.  hundred  and  twenty  three  dollars  and  eighty  cents,  as  is 
found  by  the  Court  below,  which  is  probably  about  correct. 
In  equity,  this  money  was  received  by  Shirley  to  the  use  of 
Spencer,  as  he  has  chosen  to  affirm  the  sale.  From  this 
amount  must  be  deducted  one  hundred  and  eighty  two  dol- 
lars, the  amount  as  near  as  we  can  ascertain,  which  Shirley 
paid  to  the  estate  of  Taylor  for  the  use  of  Spencer,  which 
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leaves  only  forty  one  dollars  and  twenty  cents,  which  the 
complainant  is  entitled  to  recover  of  Shirley. 

That  portion  of  the  decree  which  directs  Shirley  ^to  con- 
vey the  said  seventeen  acres,  and  appointing  a  Commissioner 
to  ascertain  the  same,  must  be  reversed,  as  also  that  portion 
of  the  decree  which  awards  Shirley  to  pay  to  Spencer  more 
than  forty  one  dollars  and  twenty  cents,  and  the  balance  of 
said  decree  must  be  affirmed,  and  the  Circuit  Court  must  be 
directed  to  issue  an  execution  for  the  said  forty  one  dollars 
and  twenty  cents  and  costs,  and  that  each  party  pay  one  half 
of  the  costs  of  this  appeal. 

Decree  modified. 
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ACKNOWLEDGMENT  OF  DEEDS. 
See  Desd^  1-5. 

ACCEPTANCE. 
See  DssD^  &-10. 

ACCOUNT  STATED. 
See  Action^  3.  . 

ACTION. 

1.  All  actions^  whether  local  or  transitory,  against  a  coantj^  must  be  commenced 
and  prosecuted  to  final  judgment  and  execution  in  the  Circuit  Court  of  the 
county  against  which  the  action  is  brought;  and  all  actions^  local  or  transitory, 
wherein  a  county  is  plaintiff,  must  lie  commenced  ai^  prosecuted  to  fiinl 
judgment  in  the  coun^  in  which  the  defendant  therein  resides. 

Schuykr  Co.  v.  Jtkrcer  Co.  20. 

2.  At  Common  Law,  counties  have  no  right  to  sue,  nor  ekn  th^  Ve  sued.  Their 
right  depends  on  statutory  enactment,  and  where  fbey  sue^  or  are  sued,  the 
provisions  of  the  statute  must  be  complied  witlv.  ib.' 

8.  fa  an  action  upon  an  account  stated,  the  original  form  or  evidence  of  the  debt 

is  unimportant,  for  the  stating  of  the  account  changes  the  character  of  the 

cause  of  action,  and  is  in  the  nature  of  a  new  jmdertakiog.    The  action  is 

.    founded,  not  upon  the  original  contract,  but  upon  the  promise  to  pay  the  bal« 

ance  ascertained.  Thxoop  v.  Sherwood,  92* 

4.  The  word  ^^action''  used  in  the  proviso  in  the  ISlst  section  of  the  Statute  of 
Wills  has  reference  to  the  action  of  account  to  enforce  the  payment  of  a 
legacy.  Mahar  v.  (yHetra,42A, 

See  Canal  Lanm. 

ACTION  OF  ACCOUNT. 
See  AcTXOF,  4;  Constbucvion,  5}  Wxxx,  2. 
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AD  DAJMNUM. 
See  Remittitub. 

ADMINISTRATION  OF  ASSETS. 

1.  The  difltriSutioD  of  the  estate  of  a  testator  or  intestate  is  to  be  controlled  by 
the  law  which  was  in  force  at  the  time  of  the  death  of  the  testator  or  intes- 
tate. PaadutU  v.  HaUman,  285. 

2.  In  the  distribution  of  the  assets  of  deceased  persons,  judgment  creditors  and 
simple  contract  creditors  are  placed  upon  an  equal  footing.  ib. 

9ee  Partnebship,  1. 

AFFIDAVIT. 
Where  an  affidavit  was  not  embodied  in  the  bill  of  exceptions,  and  the  record 
did  not  show  that  the  opinion  of  the  Court  overruling  the  motion  on  which 
it  was  based,  was  excepted  to,  the  Supreme  Court  refused  to  consider  the 
objection.  Sdby  v.  Hatchinaon,  319. 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 
See  Contract. 

ALTERATION. 
On  a  settlement  of  an  account,  a  note  was  written  at  the  foot  of  the  same,  ex- 
pressing that  the  account  was  the  consideration  thereof.  The  note  was 
subsequently  separated  therefrom,  this  consideration  stricken  out,  the  words 
''on  demand,"  prefixed  thereto,  and  suit  brought:  Held,  these  facts  being  set 
forth  in  a  plea  of  non  eat  factum,  and  sworn  to,  that  the  alteration  was  ma- 
terial, and  that  the  plea  was  a  good  bar  to  the  suit 

Benjamin  v.  McCannM,  536. 

AMENDMENT. 
1.  In  an  action  of  debt^  the  jury  returned  the  following  verdict,  to  wit:  ''We  find 
^  the  issues  for  the  plaintiff,  and  assess  his  damages  at  one  hundred  and  fifty 
four  dollars."  The  Court  rendered  a  judgment  that  the  plaintiff  recover  the 
penalty  in  the  bond  sued  on  for  his  debt,  to  be  discharged  on  the  payment  of 
the  damages  found  by  the  jury,  and  the  costs:  Held,  that  the  amount  of  the 
debt  was  a  fact  which  the  party  had  the  right  to  have  found  by  the  jury,  and, 
therefore,  that  the  amendment  of  the  Court  was  erroneous. 

mnckUy  v.  West,  136. 
See  Remittititr. 

ANIMUS  REVERTENDI. 
See  Statute  of  Liuitations,  1. 

ANSWER. 

See  CuANCfiRY,  2, 8, 10. 
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1.  Where  an  appeal  was  prayed  by  the  defendants  in  a  suit  in  the  Circuit  Court 
and  allowed  on  the  '^condition  that  they  file  their  bonds/'  &c.  the  appeal  bond 
being  executed  by  one  only^  the  appeal  was^  in  the  Supreme  Court,  dismissed 
on  motion.  Jokmon  v.  Barber,  1. 

2.  Where  a  case  is  taken  to  the  Supreme  Court  by  appeal,  the  appeal  bond  should 
be  copied  and  certified  by  the  clerk  of  the  Circuit  Court  as  a  part  of  the 
record,  that  the  Supreme  Court  may  determine  whether  the  order  allowing 
the  appeal  has  been  complied  with.  Pickering  v.  Mizner,  334. 

3.  Where  the  subject  matter  of  a  suit  does  not  relate  to  a  franchise  or  freehold, 
and  where  the  judgment  does  not  amount  to  twenty  dollars,  the  remedy  is 
by  a  writ  of  error,  and  not  by  an  appeal. 

Wdihingion  Co.  v.  Parlier,  353. 

See  P&ACTicE,  1. 

ASSESSMENT  OF  TAXES. 

Persons  aggrieved  by,  the  assessment  of  their  property  for  taxes,  may  apply  to 
the  County  Commissioners'  Court  of  their  county  for  a  reduction,  as  provi- 
ded by  the  25th  section  of  the  89th  chapter  of  the  Bevised  Statutes.  Such 
applications  are  addressed  purely  to  the  discretipn  of  the  Court,  and  the  ex- 
ercise of  that  discretion  cannot  be  reviewed  elsewhere. 

Morgwn  V.  Smiihtony  368. 

ASSIGNOR  AND  ASSIGNEE. 

1.  In  order  to  render  the  assignor  of  a  promissory  note  liable,  the  assignee  must 
not  only  institute  and  prosecute  his  suit  to  judgment  at  the  earliest  practica* 
ble  time,  but  he  must  ■  enforce  that  judgment  by  execution  as  soon  as  he  can 
by  ordinary  diligence.  He  will,  however,  be  excused  from  suing  out  execu- 
tion, when  such  process  would  prove  wholly  unavailing.  If  a  suit  were 
necessary  at  the  maturity  of  the  note,  out  insolvency  should  intervene  be- 
tween the  commencement  thereof  and  judgment,  that  fact  should  be  alleged 
in  the  declaration,  to  excuse  from  the  issuing  of  execution. 

Bestor  v.   WaUcety  3. 

2.  The  assignee  of  a  promissory  note  should  use  due  diligence  to  collect  the 
amount  of  it  from  the  maker  in  the  county  of  the  maker's  residence,  if  such 
residence  is  known  to  him.  If,  however,  such  place  of  residence  is  wholly 
unknown  to  the  assignee,  he  may  elect  to  consider  as  the  place  of  the  maker's 
residence,  the  county  where  the  note  was  executed,  if  he  be  'found  there  for 
purposes  of  the  service  of  process  upon  Jiim,  returnable  to  the  first  term  of 
Court  held  in  such  county  after  the  maturity  of  the  note;  or  perhaps  to  a 
subsequent  term,  if,  in  the  mean  time,  diligent  but  unsuccessful  effort  has 
been  made  to  ascertain  his  place  of  residence.  ib. 

3.  The  assignee  of  a  promissory  note  must  not  only  institute  a  suit  against  the 
maker  at  the  first  term,  but  he  must  also  obtain  a  judgment  at  that  term,  and 
if  be  does  not  thus  obtain  a  judgment,  it  must  not  be  the  result  of  his  negli- 
gence, ib. 
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ASSUMPSIT. 

8e€  ComTBVCTiov,5;  CoirTKACT,5;  Money  rad^&c.;PleadinO;3j  Stattjtx 

OF  Limitations,  3,  4;  Tobt;  Waiver,  2. 

ATTACHMENT. 
See  Evidence,  15. 

AUDITOR. 
See  Deed,  7, 8. 

AVERMENT. 
See  JuRisDtcTioN^  2, 7, 9;  Pleading. 

BANKRUPTCY. 
See  Pabtnebship,  4;  Pleading,  5. 

BILL  OF  EXCEPTIONS. 
The  proper  practice  in  regard  to  exceptions,  is,  to  make  them  upon  tbe  trial  and 
to  file  a  bill  of  the  same  at  that  term.    The  Court,  however,  may,  in  its  dis- 
cretion, permit  the  bill  to  be  filed  at  the  next  term,  but  the  practice  is  not 
commendable.  Buckmaater  v.  Beames,  443. 

See  ArriDAviT. 

BOATS  AND  VESSELS. 

By  the  maritime  law,  the  master  of  a  ship  has  no  lien  on  it  for  his  wages,  but 
his  remedy  is  in  personam  against  the  owners.  The  mariner,  however,  has 
a  lien  for  his  wages,  which  maybe  enforced  against  tbe  ship.  The  statute  of 
Dlinois,.  entitled  ^*jin  Act  authorizing  the  seizure  of  boats  and  other  vessds  by 
attachment  in  certain  cases,^'  on  the  contrary,  places  their  claims  upon  the 
same  footing,  and  creates  a  lien  in  favor  of  all  ^'employed  in  any  capacity" 
in  the  running  and  management  of  the  vessel.      Chauncey  v.  Jacfeto»,  435. 

BOND. 
See  Appeal,  1. 

CANAL  LANDS. 
The  State  continues  to  be  the  beneficial  owner  of  the  canal  lands,  notwithstand- 
ing the  conveyance  by  the  Governor  to  the  Trustees,  and  may  maintain  an 
action  to  recover  the  penalties  given  by  the  legislature  against  treapassen  on 
such'  lands.  The  PeopU  v.  Niduils,  307. 

CERTIFICATE. 
See  Appeal,  2}  CbiminalLaw,  3;  Deed;  Evidence,  12;  Paacticc^  1;  VsNtrx. 
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CERTIORARI. 
A  petition  for  a  certiorari  set  forth,  in  substance,  that  the  petitioihcrs  resided  in 
St.  Louis,  a  distance  of  some  forty  or  fifty  miles  from  the  place  of  trial}  that 
they  had  employed  an  attorney  to  attend  to  the  collection  of  their  debt,  but  had 
not  authorized  him  to  sign  an  appeal  bond,  should  it  become  necessary;  that 
the  attorney,  (he  day  after  the  trial  of  the  right  of  property,  informed  his 
clients  by  the  next  mail  of  the  result  thereof,  and  requested  them  to  sentl  a 
letter  of  attorney  to  authorize  him  to  take  an  appeal  and  execute  a  bond  for 
them;  that  the  letter  was  e^Cecuted  and  sent  to  him,  but  that  it  was  not  re- 
ceived by  him  until  the  sixth  day  after  the  trial,  which  was  one  day  after  the 
time  allo^f  ed  for  an  appeal  ih  such  cases.  .  It  further  stated,  that  the  amount 
in  controversy  was  so  small  that  the  petitioners  could  not  afford  to  employ  a 
messenger  to  go  to  St.'  Louis  to  procure  the  letter  of  attorney:  /feZd,  that 
sufficient  diligence  was  not  shown  to  authorize  the  certiorari. 

Lord  V.  Burke,  363. 

CHANCERY. 

1.  It  is  a  doctrine  of  Equity,  that  a  creditor,  who  has  two  funds  to  which  he  may 
resort  for  payment,  shall  be  required  to  exhaust  the  one  in  which  he  has  an 
exclusive  interest,' before  he  goes  upon  the  fund  to  which  another  creditor 
can  only  resort.  '      Ladd  v.  Griswold,  25. 

•2.  Where  a  bill  in  Chancery  avers  a  fact,  which,  if  presented  by  a  special  repli- 
cation to  the  plea  thereto,  (were  such  practice  allowable,)  would  remove  the 
bar,  then  such  fact  must  be  met  by  an  answer.  The  plea  should  present  tlie 
legal  bar  alone,  leaving  unnoticed  any  matter  in  the  bill  which  meets  that 
bar,  and  the  answer  comes  in  as  a  rejoinder  to  such  matter  as  stands  for  a 
special  replication  to  the  plea.  State  Bank  v.  Wtlaony  57. 

3.  A  Court  of  Chancery  will  entertain  a  hill  for  relief  when  the  defendant  is 
found  within  its  jurisdiction,  and  the  relief  sought  can  be  obtained  by  acting 
directly  upon  thft  person,  whether  Jthe  subject  matter  of  the  bill  be  within  its 
control  or  not.  Of  this  character  are  cases  for  a.  specific  performance  Qf  a 
contract  for  the  conveyance  of,  or  relating  to  land  beyond  the  jurisdiction  of 
the  Court,  where  the  Court  will  compel  a  conveyance  in  accordance  with  the 
mode  and  form  prescribed  by  the  laws  of  the  country  in  which  the  land  is 
situated;  and  should  it  be  necessary  in  order  to  carry  out  such  a  decree,  the 
defendant  may  be  prevented  by  a  ne  exeat  from  leaving  its  jurisdiction,  pen- 
dente lite.  This  is  the  rule  of  the  Common  Law,  and  the  statute  has  not 
changed  it.  Enoa  v.  Hunter,  211. 

4.  A  Court  of  Chancery  will  not  entertain  a  bill  where  the  relief  sought  renders 
it  necessary  that  it  should  act  upon  the  specific  thing,  unless  the  subject  matter 
of  the  litigation  is  within  its  jurisdiction.  Where  land  is  to  be  affected  by 
the  decree,  as  in  cases  of  petitions  for  partition,  admeasurement  of  dower, 
forecloiure  of  mortgages,  or  the  enforcement  of  a  mechanic's  lien  under  the 
statute,  the  Couit  must  be  able  to  control  it  directly,  or  it  has  no  jurisdiction 
of  the  case.  This,  also,  is  the  rule  of  the  Common  Law,  which  the  statute 
has  not  changed.  t^. 

5.  The  common  practice  in  Courts  of  Chancery  upon  the  foreclosure  of  mort- 
gages, is,  to  decree  a  surrender  of  the  possession  and  title  papers  by  the 
mortgagor,  and  those  claiming  under  him.  Laterenee  v.  Lane,  354. 
VOL.  IV.                                  77 
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6.  The  general  role  in  regard  to  taking  testimony  in  Chan<:ery  cases  is,  that  it  i» 
not  to  be  done  viva  voce  in  open  Court  as  at  law^  but  written  questions  are  to 
be  put  to  the  witnesses,  either  by  an  officer  of  the  Court,  or  by  some  person 

.    duly  authorized,  and  the  answers  are  taken  down  in  writing  by  such  person. 

McClay  v.  NorrU^  370. 

7.  To  the  general  rule  that  all  testimony  in  Chancery  cases  is  to  be  tal^en  in 
writiof ,  there  are  two  exceptions:  first,  proof  of  exhibits  in  or  attached  to 
and  made  a  part  of  the  complainant's  bill  or  the  defendant's  answer;  and 
second,  where,  under  the  statute,  the  Court  has  authority,  for  want  of  a  plea 
or  answer,  to  render  a  decree  pro  confesio  against  the  defendant.  In  either 
of  these  cases,  evidence  by  parol  may  be  heard  upon  the  trial  of  the  cause. 

ib, 

8.  An  answer  of  a  guardian  ad  litem,  if  it  admit  the  truth  of  the  charges  in  the 
complainant's  bill,  cannot  affect  the  infant's  rights;  but,  with  respect  to  him, 
all  allegations  must  be  proved  with  the  same  strictness  as' if  the  answer  bad 
interposed  a^direct  and  positive  denial  of  their  truth.  ib, 

9.  Neither  a  default,  or  a  decree  pro  confesso  can  be  entered  against  an  infant. 

ib. 

10.  The  rule  that  nothing  is  to  be  presumed  in  favor  of  a  pleading  is  applicable 
to  an  answer  in  Chancery.  Mahar  v.  CPHara,  424. 

11.  Under  the  provisions  of  the  19th  section  of  the  Chancery  Act,  when  a  bill 
is  taken  for  confessed,  it  is  left  to  the  discretion  of  the  Court,  whether  any 
proof  shall  be  required  in  support  of  the  bill;  or  what  parts  of  the  bill  shall 
be  supported  by  proof,  and,  of  necessity,  what  shall  be  the  amount,  nature 
and  character  of  the  proof  to  be  produced.         Manduster  v.  McKee,  511. 

12.  Before  a  Court  of  Chancery  will  entertain  a  bill  praying  for  a  new  trial  on 
the  ground  of  accident,  loss  of  papers,  &.C.,  it  must  sufficiently  appear  to  the 
Court  that  error  was  committed  by  the  decisions  of  the  Court  at  Law  in 
matters  of  substance.  '  Frink  v.  McClung,  509. 

See  Mast£b  in  Chancery. 


CONDITION  PRECEDENT. 
See  Coif  TRACT,  1. 

CONSIDERATION. 

When  the  consideration  of  a  contract  is  not  expressed  or  implied,  it  must  be 

proved.  Benjamin  v.  McConndl,  536. 

See  Release,.  3;  Seal,  2. 

CONSTITUTION  AND  CONSTITUTIONAL  LAW. 

1.  Courts  ought  not  to  declare  a  law  unconstitutional,  unless  its  repugnance  to 
the  Constitution  is  direct  and  clear.  Bruu  v.  Schuyler^  221. 

2.  Any  Act  which  changes  the  express^  intention  of  the  parties  to  a  contract, 
or  such  as  results  from  their  stipulations,  impairs  its  validity.     ItisimiLate- 

'  rial  as  to  the  extent  or  manner  of  the  change,  whether  it  be  ever  so  minute, 
or  relate  to  its  construction,  its  evidence,  or  the  time  or  manner  of  its  per-^ 
formance.  In  fine,  every  conceivable  change  of  a  contract  impairs  its  valid* 
ity  and  renders  it  null  and  void.    This  constitutional  provision  extends  to 
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and  embraces  both  contracts  executed  and'executory^  and  as  well  tliose  en- 
«  Aered  into  by  a<8tate^  as  those  made  by  individuals.  '      ib.. 

.  3.  TBe  obligation  of  a  contract  is  that  which  obliges  a  party  to  perform  his  con- 
tract, or  repair  the  injury  done  by  a  failure  to  perform.  The  remedy  may 
be  modified  by  the  legislature,  but  not  entirely  abolished,  and  in  substituting 
one  mode  for  another,  a  reasonable  remedy  must  be  provided.  An  Act, 
therefore,  that  extinguishes  all  existing  remedy  so  as  to  leave  no  redress,  and 
no  means  of  enforcing  a  contract  would,  by  operating  in  presenii,  impairs  its 
obligation.  ib. 

4.  It  is  a  well  settled  principle,  that  the  repeal  of  a  law,  in  which  a  contract 
consists,  is  an  infringement  of  the  Constitution.  A  legislative  grant  is  a  con- 
tract of  this  description.  ^  t6.  * 

CONSTRUCTION. 

1.  The  word  "may"  means  "must"  or  "shall','  in  cases  wher<e  the  public  inter- 

est and  rights  are  concerned,  and  where  the  public  or  third  persons  have  a 
claim,  de  jwcy  that  the  power  should  be  exercised. 

Schuyler  Co.  v.  Mercer  Co.,  20. 

2.  A  law,  which,  in  general  terms,  speaks  of  plaintiffs  and  defendants,  applies  to 
persons  only,  and  States,  counties,  and  municipal  corporations  are  not  affect- 
ed by  its  provisions,  unless  expcessly  named  and  brought  within  them.    ib. 

3.  It  is  a  well  established  rule  in  construing  Statutes  of  Limitations,  that  cases 
within  the  reason  but  not  within  the  words  of  the  statute,  are  not  barred,  but 
may  be  considered  ^s  omitted  cases,  which  the  legislature  have  not  deemed 
proper  to  limit.  Bedell  v.  Janney,  194. 

4.  The  doctrine  is  well  settled,  that  where  technical  terms  are  used  in  a  statute, 
the  Courts  will  intend  that  the  legislature  used  them  in  their  technical  sense; 
also,  where  a  term  or  word,  which  had  a  well  known  common  law  meaning,^ 
is  used  in  a  statute,  such  term  or  word  shall  be  understood^  in  the  construc- 
tion of  the  statute,  in  the  same  sense  as  at  the  Common  Law.  ib. 

5.  The  term  "actions  of  account"  has  long  been  understood  to  comprehend,  as 
well  the  action  of  aetumpsit  upon  contracts  express  or  implied,  a^  actions  ex 
deliclOy  and  to  this  extent  it  is  used  in  the  first  section  of  the  Statute  of  Lim- 
itations, ib. 

6.  If  there  be  two  affirmative  statutes,  or  two  affirmative  sections  in  the  same 
statute  upon  the  same  subject,'  the  rule  of  construction  is,  that  the  obe  does 
not  repeal  the  other  if  both  may  consist  together.     Bruce  v.  Schuyler,  221. 

7.  Xhe  provisions  of  a  statute  should  receive  such  an  interpretation,  if  the  words 
and  subject  matter  will  admit  of  it,  as  that  the  existing  rights  of  the  public, 
or  of  individuals  be  not  impaired.  ib. 

8.  The  doctrine  of  repeal  by  implication  is  not  favored  by  the  law,  and  is  never 
resorted  to  except  where  the  repugnance  or  opposition  is  too  clear  and  plain 
to  be  reconciled.  The  rule  of  law  is,  that  all  laws  in  pari  materia  are  to  be 
construed  together,  that  no  clause,  sentence  or  wof  d  of  any  law  shall  be  su- 
perfluous or  insignificant.  ib. 

9.  No  rule  of  interpretation  is  better  settled,  than  that  no  statute  shall  be  allowed 
-  a  retrospectire  operation,  unless  the  will  of  the  legislature  to  that  effect  is 

declared  in  terms  so  plain  and  positive  as  to  admit  of  no  doubt.  ib. 

10.  The  word  "action"  used  in  the  proviso  in  the  131st  section  of  the  Statute  of 
Wills  has  reference  to  the  action  of  account  to  enforce  the  payment  of  a 
legacy.  Maharv.  (yHara,A24. 
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1 1.  The  statute  relating  to  the  giving  of  instructions  does  rot  inhibit  the  Court 
from  giving  such  instructions,  as  to  the  law  of  the  case  he  thinks  proper  and 
conducive  to  justice,  without  Uicir  being  asked,  provided  they  are  given  in . 
writing.  Brovm  v.  2^  PeopUy.  439. 

i2.  In  the  construction  of  a  contract^  where  the  language  is  ambiguous,  Courts 
uniformly  endeavor  to""  ascertain  the  intention  of  the  parties,  and  to  give  effect 
(o  that  intention.  But  where  the  language  is  unequivdcal,  although  the  par- 
ties may  have  failed  to  express  their  real  intention,  there  is  no  room  for  con- 
struction, and  the  legal  effect  of  the  agreement  must  he  enforced. 

Benjamin  v.  McConneUy  536. 

CONTRACT. 

1.  A  contract  to  labor  for  six  months  at  eight  dollars  a  month  is  an  entire  con- 
tract, and  to  entitle  th^  party  to  recover  for  his  services^  he  must  fully  perform 
on  his  part  unless  released  by  his  employer,  or  compelled  to  leave  his  employ- 
ment for  some  justifiable  cause.  Badgley  v.  Heald,  64. 

2.  Any  Act  ^hich  changes  the  expressed  intention  of  the  parties  to  a  contract, 
or  such  as  results  from  their  stipulations,  impairs  its  validity.?  It  is  imma- 
terial as  to  the  extent  or  manner  of  the  change,  whether  it  be.ever  so  minate, 
or  relate  to  its  construction,  its  evidence,  or  the  time  or  manner  of  its  per- 
formance, in  fine,  every  conceivable  change  of  a  contract  impairs  its  validity* 
and  renders  it  null  and  void.    Tllis  constitutional  provision  extends  to  and 

•  embraces  both  contracts,  executed  and  executory,  and  as  well  those  entered 
into  by  a  State,  as  those  made  by  individuals.  Bruce  v.  Schuyler,  221. 

3.  The  obligation  of  a  contract  is  that  which  obliges  a  party  to  perform  his  con- 
tract^ or  repair  the  injury  done  by  a  failure  to  perform.  The  remedy  may 
be  modified  by  the  legislature,  but  not  entirely  abolished^  and  in  substituting 
one  mode  for  another,  a  reasonable  remedy  musthe  provided.  An  Act,  there-  , 
fore,  that  extinguishes  all  existing  remedy  so  as  to  leave  no  redress,  and  no 
means  of  enforcing  a  contract  would,  by  operating  inpreaenti,  impair  its  ob- 
ligation, ib. 

4.  A  legislative  grant  is  a  contract  *  ib. 

t).  AVhere  a  party  has  performed' labor  under  a  special  contract  and  has  been 
prevented,  by  the  act  or  default  of  the  opposite  party,  from  completing  alliie 
had  undertaken  to  perform,  he  may  recover  for  such  labor  in  an  action  of  a#- 
iumpHt,  Sdby  v.  HiUddneony  319. 

6.  It  is  not  every  partial  neglect  or  refusal  to  comply  with  some  of  the  terms  of 
a  conkact  by  one  party,  which  will  entitle  the  other  to  abandon  the  contract 
at  once.  In  Qxder  to  justify  an  abandonment  of  it,  and  of  the  proper  remedy 
growing  ^t  of  it,  the  failure  of  the  opposite  party  must  be  a  total  one;  the 
object  of  the  contract  must  have  been  defeated  or  rendered  unattainable  by 
his  misconduct  or  default  ib. 

7.  In  the  construction  of  a  CQntract,  where  the  language  is  ambiguous,  Courts 
uniformly  endeavor  to  ascertain  the  intention  of  the  parties,  and  to  give  effect 
to  that  intention.  But  where  the- language  is  unequivocal,  although  the  par- 
ties may  have  failed  to  express  their  real  intention,  there  is  no  room  for  co^- 

■  struction,  and  the  legal  effect  of  the  agreement  must  be  enforced. 

Benjamin  V.  JtfcCbnnell,  536. 

8.  A  proviso  in  a  contract  totally  repugnant  to  the  contract  itself,  is  void,    ib, 

9.  When  the  consideration  of  a  contract  is  Lot  expressed  or  implied,  it  must  be 
proved,    ib. 
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Under  the  mechanics'  lien  law,  the  petitioner  is  required  to  proye  his  con- 
tract as  alleged,  in  order  to  entitle  him  to  recover.  He  cannot  abandon,  or 
depart  from  his  special  agreement  as  laid,  and  recover  upon  a  quantui/l  me- 
ruit. CarroU  v.  Craine,  663. 
Payment  of  the  consideration  money  and  possession  of  land  under  a  parol 
contract,  is  sufficient  t6  takd  a  case  out'of  the  Statute  of  Frauds. 

Shirley  y.  Spencer,  583. 
,  It  is  the  province  of  the  Court  to  enforce  a  contract  which  the  parties  have 
made — not  to  make  a  contract  for  them,  and  then  enforce  it.  i6. 

See  Pleading,  3;  Lex  Loci,  &c.;  Remedy. 


CONVEYANCE. 
See   Deed. 


COSTS. 

1.  Where  a  party  in  interest  in  a  bond  taken  from  the  defendants  in  an  attach^ 
ment  suit^  usually  called  a  forthcoming  bond,  caused  a  suit  thereon  to  be 
brought  in  the  name  of  the  sheriff  to  whom  the  bond  was  executed,  without 
his  knowledge  or  consent,  and  afterwards  sued  out  a  writ  of  error  in  his  name, 
the  Supreme  Court  ordered  that  the  writ  be  dismissed  unless  indemnity  was 
given  to  the  sheriff,  against  all  costs  that  might  accrue  on  the  writ  of  ^rror^ 
by  a  day  stated.  Young  v.  Campbell,  156. 

2.  ^  Motions  for  security  for  costs  are  addressed  to  the  discretion  of  the  Court,  and 

a  decision  in  relation  to  such  motion  cannot  be  assigned  for  error. 

Sdby  V.  Hutchinson,  319. 

3.  It  is  a  general  rule  that  an  administrator  is  not  personally  liab^  for  costs. 

ib. 


COUNTY. 
*  See  Action,  1,  2;  Construction^,  1, 2. 

COUNTY  COMMISSIONERS'  COURT. 

t 
See  Assessment  of  Taxes. 

CREDITOR'S  BILL. 

1.  It  was  alleged  in  a  creditor's  bill  to  subject  certain  lan^  to  execution,  that 
two  judgements  had  been  recovered  by  the  complainant  against  tile  <lebtor, 
that  execution^  had  been  issued  thereon,  and  that  they  had  been  returned  un* 
satisfied,  except  for  a  small  amount  of  each.  The  bill  further  alleged  fraud- 
ulent transfers  of  the  lands,  for  the  purpose  of  hindering  and  delaying  creditors, 
Slc,  :    Held,  that  the  allegations  of  the  bill  entitled  the  complainant  to  file  it. 

Mancheater  v.  McKJee,  511. 

2.  Whete  it  appeared  that  a  creditor  had  not  caused  an  execution  to  be  issued  on 
his  judgment,  and  had  made  no  effort  to  collect  it,  and.the  Court,  on  a  credi- 

^  tor's  bill  being  filed,  decreed  the  payment  of  such  judgment,  it  was  held  to  be 
erroneous.  ib, 

CRIMINAL  LAW. 
1.  In  a  criminal  prosecution,  a  motion  for  a  new  trial  on  the  ground  that  th^ 
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verdict  was  contrary  to  the  evidence,  is  addressed  to  the  discretion  of  the 
Circuit  Court,  and  its  decision  thereon  cannot  be  reviewed  by  the  Supreme 
Court.  HoUiday  v.  The  People^  HI. 

2.  If  an  indictment  contains  one  good  count,  the  verdict  of  the  jury  will  be 
sustained.  ib. 

3.  On  a  change  of  venue  in  a  criminal  case,  the  transcript  sent  to  the  county 
where  the  case  was  to  be  tried,  showed  the  finding  of  the  indictment,  and 
contained  a  copy  thereof,  as  also  all  the  proceedings.  On  an  appeal  to  the 
Supreme  Court,  the  record  sent  up  stated  that  the  original  indictment  wa^ 
received  with  the  transcript.  The  clerk  of  the  Circuit  Court  omitted  to 
append  a  certificate  to  the  transcript,  that  the  paper  transmitted  therewith 
was  the  original  indictment:  /Jek2,  that  this  omission  ought  not  to  vitiate  the 
proceeding  ib, 

4.  A.  was  indicted  for  procuring  an  abortion.  He  appeared,  and  was  put  upon 
his  trial.  When  the  jury  returned  into  Court,  he  was  called,  but  failed  to 
answer,  and  the  verdict  was  received  in  his  absence.  ^  It  found  him  guilty, 
and  fixed  the  time  of  his  imprisonment  in  the  penitentiary  at  one  month. 
During  the  same  term,  he  appeared  and  entered  a  motion  to  set  aside  the  verdict, 
because  it  was  contrary  to  the  evidence,  and  because  it  was  received  ih  his 
absence:  Heldy  that  the  offence  of  which  he  was  convicted,  was  a  misde- 
meanor only,  and  that  it  was  not  erroneous  to  receive  the  verdict  in  his 
absence.  ^  ib, 

5.  According  to  the  principles  of  the  Common  Law,  in  all  capital  cases,  the 
verdict  must  be  received  in  open  Court,  and  in  the  presence  of  the  prisoner. 
The  rul&,  however,  did  not  apply  to  cases  of  inferior  misdemeanor.        ih. 

6.  To  constitute  the  offence  of  having  in  possession  a  counterfeit  Bank  bill 
undei^  the  statute,  three  facts  must  conspire,  and  be  proved  by  the  prosecu- 
tion: 1.  possession  of  the  Bank  note;  2.  the  knowledge  of  its  being  counter- 
feit; and  3.  the  intention  to  pass  it  with  a  view  to  defraud. 

Brown  v.  The  People,  439. 

• 

DAMAGES. 
See  Remittitur;  Roads,  5,  6. 

DEBT. 
See  Statute  or  Limitations,*4. 

DEED. 

1.  In  taking  proof  of  the  execution  of  a  deed  by  the  testimony  of  a  subscribing 
witness,  the  bare  statement  by  the  certifyirg  officer  that  such  person  wcs 
"known"  to  said  officer,  is  neither  a  literal  nor  substantial  compliance  with 
the  requisitions  of  the  statute;  nor  is  the  statement  of  the  person  testifying 
as  to  the  execution  of  the  deed,  the  proof  of  a  ^'credible  witness"  required 
by  the  statute,  that  such  person  is  a  subscribing  witness  to  the  deed. 

Johv,  TebbettSyUZ. 

2.  It  is  not  necessary  to  state  in  the  certificate  of  proof  of  a  deed  by  a  competent 
and  credible  witness,  as  required  by  the  statute,  that  such  witness  is  "compe- 
tent and  credible."  The  law  presumes  that  the  officer  complied  with  the 
directions  of  the  statute  by  examining  a  competent  and  credible  witness,  but 
this  presumption,  however,  may  be  rebutted  by  proof  to  the  contrary,    t*. 
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3.  Where,  in  taking  proof  of  the  handwriting  of  grantors  to  a  deed,  the  witness 
stated  that  he,  as  agent  of  the.IIlinois  Land  Company,  had  frequently  seen, 
and  well  knew  all  the  signatures  of  the  grantors  named  in  the  deed  as  trus- 
tees, and  of  the  subscribing  witness  as  secretary  of  the  same  Company,  in 
connection  with  the  transactions  of  said  Company,  it  was  held  to  be  sufficient 
to  show,  either  that  he  had  seen  them  write,  or  had  seen  documents  wifh  their 
names  subscribed  thereunto,  and  recognized  by  them  as  genuine  in  the  course- 
of  business  transactions.  '  ib. 

4.  Proof  that  the  grantor  in  a  deed,  and  the  subscribing  witnesses  are  deceased, 
or  cannot  be  had,  must  be  made,  preliminary  to  the  examination  of  a  witness 
to  prove  their  handwriting.  In  the  absence  of  anything  to  the  contrary,  it 
will  be  p;-esumed  that  such  proof  was  made.  ib. 

5.  It  is  not  necessary  to  state  in  the  certificate  of  proof  of  a  deed  by  the  testi- 
mony of  a  subscribing  witness,  that  he  subscribed  his  name  as  such  in  the 
presence  and  at  the  request  of  the  grantor.  The  proof  made  by  the  witness, 
which  is  required  to  be  stated  in  the  certificate  has  reference  to  the.  execution 
qf  the  deed  by  the  grantor,  and  not  to  the  subscription  of  the  name  of  the 
subscribing  witness  thereto  as  such.  ib.^ 

6.  The  description  of  land  in  a  deed  offered  in  evidence,  was  thus:  '^A  certain 
tract  of  land  situate  in  Madison  county,  in  the  State  of  Illinois,  to  wit:  The 
south  fractional  half  of  section  No.  33,  T.  5  N.  df  R.  No.  9,  west  of  the  4th 
principal  meridian.'^  The  declaration  in  ejectment  described  the  land  in  the 
same  manner,  except  as  to  the  meridian,  which  was  called  the  third  principal 
meridian.  It  was  objected  that  there  was  a  variance  between  the  declaration 
and  proof:  Held,  that  the  words  in  the  deed,  "ihe  4th  principal  meridian," 
were  surplusage,  Madison  county  being  south  of  that  meridian,  and  there 
being  no  such  land  as  that  described  as  being  west  of  it.  ib. 

7.  An  Auditor's  deed  is  not  a  Patent;  there  is  a  manifest  distinction  between 
them.  The  latter  conveys  the  title  of  the  Government,  and  is  under  the  hand 
of  the  chief  executive  officer  and  the  great  seal  of  State.  The  former  simply 
passes  the  owner's  title,  and  is  executed  by  the  Auditor,  or  other  proper 
officer,  under  his  own  hand  and  seal.  HiUick  v.  Scovil,  159. 

8.  An  Auditor's  deed,  so  far  as  delivery  and  acdeptance  are  concerned,  stands  on 
the  same  footing  as  any  other  deed  between  individuals.  ib, 

9.  In  an  action  of  ejectment  brought  by  A.  against  B.  the  latter  read  in  evidence 
^  to  the  jury  an  Auditor's  deed  to  C.  of  the  premises  in  controversy,  founded 

upon  a  sale  for  taxes,  &c.  due  thereon,  in  order  to  establish  an  outstanding 
title.  It  further  appeared  in  evidence  that  the  attorney  of  B.,  a  witness  in 
the  case,  applied  for  and  obtained  the  deed  from  the  Auditor  at  the  instance 
of  his  client;  that  neither  he  nor  his  client  were  authorized  by  C.  to  obtain 
it,  and  that  the  deed  was  never  delivered  to  or  accepted  by  C;  that  the  wit- 
ness had  heard  there  was  such  a  person  as  C.  but  did  not  know  him;  and  that 
when  the  deed  was  made  by  the  Auditor,  the  witness  took  it,  and  that  it  still 
remained  in  his  or  his  client's  possession.  He  further  stated  that  B.  claimed  ' 
under  C.  and  this  was  the  only  evidence  offered  for  the  purp(  se  of  connecting 
himself  with  the  title  alleged  to  pass  by  the  deed:  Held,  that  there  was  no 
delivery  and  acceptance  of  the  deed.  t6. 

10.  A  deed  can  only  take  effect  at  and  from  its  delivery,  if  at  all,  and  delivery 
and  acceptance  must  he  mutual  and  concurrent  acts.  Proof  of  an  acceptance 
subsequent  to  the  delivery  is  not  sufficient  to  give  validity  to  the  deed.    The 


Digitized  by  VjOOQ IC 


616  INDEX; 

presumption  that  a  party  will  accept  a  deed  becauie  be  is  to  be  benefitted 
thereby/ is  never*  carried  so  far  as  to  consider  him  as  having  accepted  it. 

ib, 

11.  A  deed  made  by  the  Auditor  subsequent  to  the  passage  of  the  Revenue  Act 
of  1833,  for  land  sold  by  him  for  taxes  under  the  laws  of  }827  and  1829,  is 

'     talid.  Bmeev.  &ft«y2er9  221. 

12.  In  a  certificate  of  prodf  of  a  deed  by  testimony  aato  the  handwriting  of  the 
subscribing  witness  thereto^  it  was  stated  that  the  witness  called  to  prove 
such  handwriting  ^<was  well  acquainted  with  him:^  Held,  that  this  wis  a 
substantial  compliance  with  the  requisition  of  the  statute,  being  equivalent 
to  the  declaratioa  that  he  ^'personally  knew  him:''  Held,  also,  that  the  statute 
does  not  require  the  officer  to  state  that  the  witness,  in  such  case,  was  ^com- 
petent and  credible. '^  Ddcnmay  ▼.  Bum^U,  454. 

DELIVERY. 
See  Deed,  8-10. 

DEMAND. 
As  a  general  rule,  a  demand  should  be  made  for  money  collected  by  one  person 
for  another,  before  bringing  a  suit  The  collector,  it  is  presumed,  after  de- 
ducting a  reasonable  compensation,  will  transmit  the  money  by  the  earliest 
safe  opportunity.  But  where  so  long  ^  time  has  elapsed  since  its  collection 
as  to  rebut  such  presumption,  he  may  be  considered  as  having  appropriated 
,  it  to  his  own  use,  and  a  demand  is  not  required.        Bedell  v.  Janney,  193. 

DEMURRER. 
See  Pleading,  1 . 

DEPOSITIONS. 
All  exceptions  to  depositions,  which  go  to  the  form  of  the  same,  or  to  the  in- 
competency of  witnesses,  must  be  made  before  the  case  is  called  for  trial  and 
submitted  to  the  jury.    Objections  to  their  substance,  however,  may  be  made 
on  the  trial.  Frink  v.  McClung,  569. 

DEVISEE. 

1.  Courts  of  Equity  regard  a^devisee,  who  takes  adeyise  chargeable  with  lega- 
cies or  debts,  as  a  trustee,  and  will  enforce  the  execution  of  the  trust  reposed. 

Mahar  v.  0>Hdra,  424. 

2.  A  devisee,  by  taking  an  estate  devised  to  him  by  a  will,  assumes  the  payment 
of  legacies  imposed  upon  him  by  the^  terms  of  the  will.  ib. 

DILIGENCE, 
Se^  AesiGNOR  and  Assignee,  1-3;  Certiokari;  Promissory  Note,  1-3. 

DISCRETION. 

See  Assessment  of  Taxes;  Bill  of  Exceptions;  Costs,  2;  New  Trial,  1,  2; 

Pleading,  9;  Practice,  4. 

EJECTMENT. 
See  Evidence,  13, 14;  New  Trial,  2,  3. 
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EQUITY. 
Bee  Chancery. 

ERROR. 

1.  A  ptu-ty  against  whom  a  bill  has  been  taken  for  confessed,  cannot  complain 
and  assign  for  error  that  the  proof  does  not  sustain  the  allegations  of  the  bUl. 

Manchester  y.  HkKee,  511. 

2.  One  cannot  allege  as  error  that  which  is  for  his  own  benefit.  ib. 

ESTOPPEL. 
A.  settled  on  certain  lands,  and  to  secure  the  title  purchased  of  B.  certain  Militia 
claims.  To  secure  the  purchase  money  and  other  indebtedness  to  B.^  he 
mortgaged  the  lands  to  him  with  a  covenant  of  warranty.  The  claims  were 
afterwards  conlSrmed,  and  the  ladds  entered  wityihem:  fleW,  that  A.,  al- 
though he  had  not  the  legal  estate  at  the  tin^  of  executing  the  mortgage,  by 
entering  the  land,  acquired  it,  and  that  the  same  enured  to  the  benefit  of  the 
mortgagee:  Held,  also,  that  A«,  and  all  persons  claiming  through  him,  were 
estopped  by  the  covenant  of  warranty  contained  in  the  mortgage  from  as- 
serting any  title  as  against  the  mortgagee  and  those  claiming  under  him. 

^igg  V.  Co6k,  336. 

EVIDENCE. 
1.  In  an  action  brought  by  the  assignee  of  a*  note  against  the  assignor,  it  is  not 

•  necessary  to  prove  its  execution  by  the  maker.  Besior  v.  Walker^  3* 
2.«  Evidence  tending  to  prove  issues  made  by  the  pleadings,  is  proper  to  go  td 

the  jury.  Pratherv.  Vineyard,  40. 

3.  In  an  ac^on  of  assumpsit' vk^on  a  promissory  note  given  for  a  clock,  written 
evidence  of  a  warranty  was  offered,  signed  by  one  claiming  to  be  the  agent 
of  the  owners,  thus:  «W.  H.  Haywood,  for  Bishop  Higley  &  Co."  Th6 
plaintiff  objected  to  the  evidence,  when  the  defendant  called  a  witness,  who 
testified  that  he  had  purchased  a  clock,  given  a  note  and  received  a  similar 
warranty  from  a  person  of  the  nam^  aforesaid;  that  he  never  saw  hlm>  write 
his  name  but  once,  and  from  his  knowledge  of  the  handwriting,  thus  ac- 
quired, he  believed  it  to  be  his  handwriting;  and  that  he  stated  to  Witness  at 

I  the  time  that  he  was  selling  clocks  for  that  firm.    The  ifistrument  was,  then 
read  to  the  jury,  the  plaintiff  still  objecting:  ^eld,  that  the  evidence  was 

•  proper  to  go  to  the  jury.       *  Woodford  v,  McClenahan,  85. 

4.  Private  writings  may  be  proved,  first,  by  a  witness  who  has  seen  letters  or 

documents  purporting  to  be  in  the  handwriting  of  the  party,  and,  afterwards, 
has  personally  communicated  with  him  respecting  them,  or  has  acted  upon 
them,  the  party  having  known  and  acquiesced  in  such  acts^  and  second,- hy 
one  who  has  seen  the  party  write,  although  he  has  se^n  him  Write  but  once. 

ib. 

5.  An  indorsement  of  a  partial  payment  on  a  note,  fnade  by  the  holder  without 
the  privity  of  the  maker,  is  not,  of  itself  and  uncorroborated,  sufficient  evi- 
dence of  payment  to  repel  a  defence  created  by  the  Statute  of  Limitations. 

Connelly  V,' Pier  son,  108- 

6.  An  indorsement  upon  a  promissory  note  is  competent  evidence  of  payment 
against  the  payee,  but  he  cannot  introduce  such  evidence  for  the  purpose  of 
sustaining  his  interest.  ib. 
VOL.  IV.               *                 78 
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7.  Testimony,  if  relevant,  may  be  properly  received,  although  in  itself  sufficient 
to  show  gbod  irround  of  recovery  or  defence,  and  a  party,  by  not  objecting 
to  its  reception  when  ofibred,  does  not  compromit  any  right  aflerwards  to 
ask  for  its  exclusion  on  account  of  such  insiifficienoy. 

Hulick  V.  Scovil,  159. 

8.  Testimony  may  be  introduced^  not  manifestly  applicable  to  the  matter  in  con- 
troversy, if  its  applicability  appears  to  be  susceptible  of  proof  by  evidence 
aliunde.  If  no  evidence  be  introduced,  tending  in  any  way  to  show  its  ap- 
plicability,  the  Court  should,  on  motion  of  th^  party  against  whom  it  v^s 
offered,  exclude  it  from  the  jury,  or  instruct  them  to  disregard  it.  But  if 
there  be  such  additional  evidence,  it  is  the  peculiar  province  of  the  jury  to 
judge  of  its  sufficiency  to  subserve  its  intended  purposes. 

BeddlY.Janriey,  193. 

9.  As  a  general  rule,  the  policy  of  the  law  requir«i  that  every  thing  which  may 
affect  the  title  to  real  estate,  shall  be  in  writing.  A  resulting  trust,  however, 
may  sometimes  be  proved  by  parol.  Enos  v.  Hunter,  211. 

10.  A  witness  was  inquired  of  as  to  the 'control  of  the  property  of  a  deceased 
person:    Hddy  that  the  inquiry  was  proper.  Rigg  v.  Cook,  336. 

11.  A  witness  was  asked  to  state  mil  that  was  said  by  a  person  in  possession  of 
land  at  a  time  when  he  paid  rent,  relating  to  and  explanatory  of  such  pay- 
ment: Heldy  that  the  statements  accompanying  the  payment  of  the  rent, 
were  a  part  of  the  res  getUt,  and  were  admissible  for  the  purpose  of  illus- 
trating the  character  of  the  transactioYi,  and  explaining  the  object  and  inten- 
tion of  the  party.  ih. 

12.  ^e  certi^cate  of  a  Register  or  Receiver  of  any  of  the  Land  Offices  of  tha 
United  States  to  any  fact  or  matter  of  record  in  his  office,  is  competent  evi- 
dence to  prove  the  fact  %o  certified  in  any  Oourt  in  this  State. 

y  ^  J)elaunay  v.  Bumetfy  454. 

13.  In  an  action  of  ejectment,  an  extract  from  a  book  purporting  to  contain  the 
records  of  Commissioners  appointed  by  the  President  of  the  United  States,  to 
determine  claims  to  certain  lots  in  Galena  arising  under  certain  Acts  of 
Congress,  was  read  in  evidence,  which  book  was  identified  by  the  testimony 
of  one  of  the  Commissioners  as  the  record  of  their  proceedings  in  adjudica> 
ting  upon  and  determining  the  rights  of  the  several  claimants.  In  connection 
with  this  record,  a  permit  from  the  proper  officer  to  occupy  a  particular  lot 
was  also  read  to  prove  a  pre-emption:  Held,  that  the  record  was  the  pro]$er 
and  legitimate  evidence  to  confirm  the  fact  of  such  right  of  pre-emption,  and 

.    taken  in  connection  with  the  permit,  established  the  right  beyond  controversy. 

lb. 

14.  A  verdict  and  judgment  which  have  been  set  aside  for  the  purpose  of  a  new 
trial  under  the  statute  relating  to  actions  of  ejectment  cannot,  in  general,  be 
given  in  evidence  upon  the  second  trial  df  the  same  cause  between  the  same 
parties  for  any  purpose  whatever.  Delaunay  v.  Burnett,  454. 

15.  Where  a  judgment  in  attaclunent  has  been  rendered  against  a  defendant  tvbo 
has  not  been  brought  into  Court  so  as  to  make  it  a  judgment  in  pertonam, 
such  judgment  is  not  evidence  of  a  debt.  Manche$ier  v.  McKee,  511. 

16.  Under  the  mechanics'  Ijen  law,  the  petitioner  is  required  to  prove  his  con- 
tract as  alleged,  in  order  to  entitle  him  to  recover.  He  cannot  abandon,  or 
depart  from  bis  special  agreement  as  laid,  and  recover  upon  a  quantum  mtruit, 

Carroll  v.  Craine,  563. 
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17.  A-petitibn  for  a  mechanics'  lien  alleged  the  making  of  several  contracts, 
providing  for  the  payment  of  specific  sums  for  certain  labor,  &c.,  and  also, 
that  while  the  work  was  progressing,  the  .petitioner  was  employed  to  do 
certain  extra  work,  for  which  he  was  to  be  paid  as  much  as  it  was  reason- 
ably worth.  The  answer,  denying  one  of  the  contracts  as  set  up  in  the  peti- 
tion, alleged  that  the  ftum  to  be  paid  for  a  particular  job  included  the  extra 
work  done.  The  evidence  showed  that  the  parties  met  for  a  settlement; 
that  the  petitioner  made  an  account  of  his  labor  in  a  book,  and  that,  after 
some  conversation,  he  wrote  something  in  the  book,  arose  from  his  seat, 
throwing  down  the  book,  and  said:  '^We  will  make  it  $1500."  The  witness 
stated  tiiat  he  understood  it  to  be  a  final  settlement  of  the  accounts  of  the 
parties,  and  that  they  appeared  to  be  satisfied:  Hdd,  that  the  evidence  show  • 
ed  a  final  settlement.  ib. 

See  Chancery,  6, 7;  Variance,  2, 

EXECUTION. 

See  Judgment,  &c. 

FORCIBLE  ENTRY  AND  DETAINER. 
See  Jurisdiction,  3. 

FRAUD. 

1.  The  setting  aside  of  judgments,  as  well  in  the  case  where  they  were  procured 
by  the  misconduct  of  the  plaintiffs  as  where  they  were  obtained  by  the  unau- 
thorized appearance  of  strangers,  rests  on  the  ground  of  fraud,  such  practices 
being  reg^dedby  Courts  as  fraudulent,  whatever  might  have  been  the  original  • 
intentions  of  the  party.  '        Truett  v.  Wainwright,  41S.     , 

2.  It  is  a  well  settled  rule,  that  in  cases  of  fraud.  Chancery  has  always  jurisdic- 
tion, though  Courts  of  Law  may  exercise  it  concurrently  in  all  cases  in  which 
their  powers  are  sufficient  for  the  relief  sought.  ib. 

GUARDIAN  AD  LITEM. 
See  Chancery,  8. 

GIFT. 
The  presumption  of  law  is,  when  a  father  purchases  land  in  the  name  of  his  chil- 
dren, unaccompanied  by  any  extraordinary  or  explanatory  circumstances, 
that  it  was.  intended  as  an  advance  or  gift  to  them.    This  presumption,  how- 
ever, may  be  rebutted  by  circumst^ces.  Taylor  v.  Taylor^  303. 

HUSBAND  AND  WIFE. 
See  Witness,'!. 

INDICTMENT. 
^See  Criminal  Law. 

INDORSEMENT. 
See  Assignor  and  Assignee;  Evidence,  5,  6.     ^ 
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INFANT. 

1.  An  infant  may  prosecute  a  writ  of  error  in  the  Supreme  Court  by  bis  next 
friend.  If,  however,  be  prosecutes  in  his  own  name,  and  there  is  a  joinder 
in  errot,  his  disability  is  waived  by  that  proceeding. 

McClay  v.  Norria,  370. 

2.  Neither  a  default,  or  a  decree  pro  confesso  can  be  entered  against  an  infant. 

ib. 
See  Chancery,  85  Mastse  in  Chanceay,  1. 

INSTRUCTIONS. 
The  statute  relating  to  the  giving  of  instructions  does  not  inhibit  the  Court  from 
giving  such  instructions,  as  to  the  law  of  the  case  he  thinks  proper  and  con- 
ducive to  justice,  witjiout  their  being  asked,  provided  they  are  given  in  writing. 

Brown  v.  The  People,  439. 

INTEREST. 

interest  is  rec6verable  on  money  collected  by  one  person  f<5r  another,  who  has 

neglected  to  pay  it  over  in  a  reasonable  time.  Bedell  v.  Janney,  193. 

INTERPRETATION. 
See  Construction.  i 

INTRUSION. 

Intrusion  and  trespass^  under  the  statute,  a^e  distinguishable  in  this:  the  former 
implies  an  unlawful  possession  of  lands,  while  the  latter  may  amount  to  a 
mere  entry  upon  land  without  retaining  possession,  but  doing  some  damage. 

Hulick  v.  ScovU,  159. 

JUDGMENT  CREDITORS. 
See  Administkation  of  Assets,  2;  Cr£dit9r'3  B1L1.4  Lien,  1. 

JUDGMENT  LIEN. 
See  Lien,  1. 

JUDGMENT,  DECREE  AND   EXECUTION. 

1 .  A  sheriff  purchased  of  a  defendant  in  an  execution  which  he  held  in  his  bands 
for  collection,  certain  property,  and  undertook  to  satisfy  the  judgment  out  of 
his  own  /unds:  Held,  that  this  arrangement  did  not  discharge  the  judgment, 
it  not  having  been  made  by  the  direction  or  consent  of  the  plaintiff  in  such 
execution.  .    Hood  v.  Moore,  99. 

2.  Where  a  party  has  paid  money  by  compulsion  under  the  judgment  and  pro- 
cess of  a  Court  of  competent  jurisdiction,  he  will  not  be  compelled  to  pay  the 
san^e  a  second  time.  Lawrence  v.  Lane,  354. 

3.  No  Court  of  Law,  even  with  the  assent  of  a  debtor,  has  authority  or^  power  to 
appropriate  the  private  property  of  one  to  the  payment  of  another^s  debt. 

ib. 

4.  Where  a  Court  has  no  jurisdiction  over  the  person  or  property  of  an  individ.- 
ual,  his  interests  cannot  be  affected  by  its  judgment  or  decree.  t>. 

*  See  LieN;  1. 
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JURISDICTION. 

1 .  All  actions,  whether  local  or  transitory,  against  a  county,  must  be  commenced 

and  prosecuted  to  final  judgment  and  execution  in  the  Circuit  Court  of  the 
county  against  which  the  action  is  brought;  and  all  actions,local  or  transi- 
tory, wherein  a  county  is  plaintiff,  must  be  commenced  and  prosecuted  to 
fiaal  judgment  in  the  county  in  w^hich  the  defendant  therein  resides. 

Schuyler  Co.  v.  Mercer  Co.  20. 

2.  An  action  of  assumpsit  was  commenced  in  Jo  Daviess  county,  and  process 
directed  to  the  sheriff  thereof,  which  was  returned  wmest  inventus.  A  second 
summons  was  issued  to  Peoria  county,  and  there  served  on  the  defendants. 
The  declaration  coiltained  no  averment  respecting  the  residence  of  the  parties, 

/  or  the  place  where  the  cause  of  action  arose,  or  was  made  payable.  One  of 
the  defendants  appeared  and  pleaded  the  general  issue,  but,  at  a  subsequent 
term,  obtained  leave  to  withdraw  his  plea.  A  default  was  then  entered  against 
both  defendants:  Held,  that  the  Court  had  no  jurisdiction  of  the  case,  the  de- 
claration containing  no  averment  that  the  cause  of  action  arose  in  Jo  Daviess 
county,  and  that  the  plaintiffs  resided  there  at  the  commencement  of  the  suit, 
6r  that  the  contract  on  which  the  action  was  founded,  was  specifically  made 
payable  there.  BoUvin  v.  Edwards,,  1X5. 

3.  The  Jo  Daviess  County  Court  has  not  original  jurisdiction  in  cases  of  forcible 
entry  and  detainer,  nor  has  the  Circuit  Court,  their  jurisdiction  being  co^ex- 
tensive.  They  cafi  only  obtain  it  by  way  of  an  appeal  from  the  judgment  of 
a  justice  of  the  peace,  in  whom,  originally,  it  is  exclusively  vested. 

Ginnv.  Rogers,  131. 

4.  Consent  of  parties  cannot  confer  jurisdiction  upon  a  Court  in  which  the  law 
has  not  vested  it.  ib. 

5.  It  is  a  well  settled  rule,  that  in  cases  of  fraud.  Chancery  has  always  jurisdic- 
tion, though  Courts  of  Law  may  exercise  it  concurrently  in  all  cases  in  which 
their  powers  are  sufficient  for  the  relief  sought. 

Trueitv.  Wainwright,  41S. 
0.  The  several  Circuit  Courts  of  this  State  in  their  respective  Circuits  have  the 
same  jurisdiction  in  Chancery  which  the  Court  of  Chancery  in  Kngland  has, 
.except  where  its  jurisdiction  is  limited  by  express  statute,  or  by  necessary 
implication;  as  where  some  other  Court  may  be  vested  with  exclusive  juris- 
diction of  the  particular  matter.  The  same  practice  prevails  as  in  the  Eiig-  * 
lish  Courts,  except  where  the  statute  has  made  particular  provision. 

Maharv.  CPHara,A2A. 

7.  When  a  Circuit  Court  sends  its  process  beyond  the  limits  of  the  county  in 

which  the  suit  is  brought,  its  jurisdiction  .must  be  shown  by  express  aver- 
ments in  the  declaration.  SempU  v.  Jlnderson,  546. 

8.  A  person  may  be  sued  in  any  county  where  he  may  '^  found,'^  and  be  com- 
pelled to  appear  and  answer,  notwithstanding  he  may  reside  in  a  differeht 
county  from  that  in  which  the  suit  is  brought.  ib. 

9.  A  summons  was  issued  by  the  Circuit  Court  of  one  county  against  two  de- 
fendants, and  was  duly  served  on  one  of  them  in  that  <founty .  A  second  sum- 
mons was  sent  to  another  county  to  be  served  on  the  other  defendant,  where 
it  was  served  accordingly.  The  declaration  filed  in  the  case  contained  no 
averments  as  to  the  place  where  the  cause  of  action  accrued,  or  of  the  resi- 
dence of  any  of  the  parties:  Hddj  that  the  Court  had  no  jurisdiction  over  the 
defendant  who  resided  out  of  the  county.  ib. 
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JXmORS  AND  JURY. 
See  Verpict. 

JUSTICE  OF  THE  PEACE. 
In  a  suit  commeDced  before  a  jastice  Qf  the  pea«e,  the  plaintiff  cannot  recover  a 
larger  sum  than  is  indorsed  up^n  the  summons  as  the  claim  or  demand.* 

Badgley  v:  Beaid,  6|. 
See  Roads,  9;  Statute  or  Lihxtatjoi^s,  4. 

LANDLORD  AND  TENANT. 
See  Possession,  1. 

LAPSE  OF  TIME. 
On  the  29th  of  April,  1839,  several  tracts  of  land  ar  d  town  lots  were  sold  bj  a 
sheriff  on  execution  en  rtKuse,  to  the  ^attorney  of  the  plaintiff  in  the  execu- 
tion. In  December  following,  a  portion  ■  of  the  same  were  again  sold  bj 
other  judgment  creditors,  aod  deeds  subsequently  given  by  the  sheriff,  they 
not  being  aware  of  any  previous  judgment  or  sale  against  their  debtor  until 
the  summer  of  1842,  when  the  attorney  in  the  former  execution  exhibited  his 
deed.  In  November  of  the  latter  year,  they  entered  their  motion  to  set  aside 
the  prior  sale,  which  was  taken  under  advisemant  by  the  Court  until  Novem- 
ber, 1843,  when  it  was  overruled,  and  that  judgment  was  'subsequently,  in 
1844,  affirmed  by  the  Supreme  Court.  Immediately  after  this  decision,  in 
April,  1846,  a  bill  Was  ffled  to  set  aside  the  sale,  and  the  defendants  set  up  the 
lapse  of  time  in  bar  of  the  relief  sought  by  the  complsunants:  IMd,  that  the 
delay,  being  satisfactorily  accounted  for,  was  no  bar  to  the  relief. 

Graham  v.  Dsy,  389. 

LEGAL  REPRESENTATIVE. 
The  construction  of  the  term  ^<leg«l  representative''  at  Common  Law,  depends 
upon  the  intention  manifested  by  the  party  using  it,  and  it  has  not,  thereToTe, 
always  naeeasarily  the  same  signification.  Such  intention  is  not  to  be  gath- 
ered solely  from  the  instrument  itself,  but  in  part  from  concomitant  circum- 
stances, tiie  existing  state  of  things,  and  the  relative  situation  of  the  parties 
to  be  affected  by  it.  Jklaunay  v.  Burnett^  454. 

•     See  Pre-emption,  2. 

LETTER  OF  ATTORNEY. 
A.  being-indebted  to  B.  and  being  suddenly  called  away  from  his  business^  gave 
to  C,  hk  general  agent,  a  sheet  of  paper  with  his  signature  at  Uie  foot  of  it, 
for  the  purpose  of  being  filled  ujl  with  a  letter  of  attorney  to  confess  a  judg- 
ment He  took  it  te  the  attorney  who  held  the  claim  for  collection,  who 
wrote  a  letter  of  attorney  over  the  signature  and  then  su^ested  to  the  agent 
that  he  add  a  scrotf  to  the  name  of  his  principal,  that  being  the  most  usual 
mode  of  executing  such  papers.  He  complied  with  the  snggestioii  and  then 
delivered  i^e  paper  to  the  attorney:  Hddy  that  the  lelter  of  attorney  was  suf- 
ficient, and  that,  although  it  was  usual  to  affix  »  seal  or  scroll  to  such  instru- 
ments, it  was  not  necessary.  Trueti  v.  Waiwwright,  41 1. 
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LEX  LOCI  ET  FORI. 
^The  lex  loci  only  governs  in  ascertaining  whether  a  contract  is  valid  and  what 
the  wordrof  the  contract  mean.  When  the  question  is  settled,  that  the  con- 
tract of  the  parties  is  legkl,  and  what  is  the  true  interpretation  of  the 
language  employed  by  the  the  parties  in  framing  it,  the  lex  loci  ceases  its  func- 
tions, and  the  Ux  fori  steps  in  and  determines  the  time,  the  mode  and  the  ex- 
tent of  the  remedy.  '  Sherman  Y.  Ga8eeit,b21 . 

LIEN. 

1.  If  a  judgment  creditor  takes  out  an  execution  within  one  year  from.the  rendi- 
tion of  his  judgment,  his  judgment  will  be  a  lien  on  the  debtor's  land  for  the 
period  of  seven  years.  A  fter  this  period,  it  ceases  to  be  a  lien  as  against  bona 
fide  purchasers,  or  subsequent  incumbran<Bers  by  mortgage,  judgment  or  offi- 
erwise.  Higgii^  v.  MfUligan,  50. 

2.  By  the  maritime  law,  the  master  of  a  ship  has  no  lien. on  it  for  his  wages,  but 
his  remedy  is  in  personam  against  the  owners.  The  mariMT,  however,  has 
a  lien  for  his  wages,  which  may  be  enforced  against  the  ship.  The  statute  of 
Illinois,  entitled  "jin  Ad  authorizing  the  seizure  of  boats  a/nd  other  vessels  by 
oHachment  in  certain  case»p  on  the  contrary,  places  their  claims  upon  the 
same  footing,  and  createa.a  Hen  in  favor  of  all  ^'employed  in  any  capacity" 
in  the  running  and  management  of  the  vessel.     t7Aattncey  v.  Jadcton,  435. 

See  Boats;  &c. 

LIMITATION. 

See  Statutb  of  Limitations. 

MASTER  IN  CHANCERY. 

1.  Where  infants  are  defendants  in  Chancery  proceedings,  the  proper  and  con- 
venient practice  is,  for  the  Court  to  refer  the  matter  which  r^uires  to  be 
proved  to  the  Master  in  Chancery,  that  he  may  take  the  evidence  and  report 
the  facts  to  the  Court  for  its  final  determination.      McClay  v.  Norris,  370. 

2.  When  a  quelstion  of  fact  is  referred  to  the  Master  in  Chanceiy,  it  is  his  duty 
to  appoint  a  day  for  the  examination  of  witnesses  before  him,  of  which  the 
parties  should  receive  due  notice.  The  witnesses  may  then  be  examined  viva 
voce,  or  upon  interrogatories,  which  must  then  be  taken  down  and  preserved  by 
the  Master,  so  that  the  same  may,  if  necessary,  be  itsed  by  the  Court.  The 
Master  is  not  required  to  report  the  evidence,  nor  the  circumstances  to  the 
Court  and  leave  the  Court  to  draw  conclus^ns;  but  he  is  to  report  facts,  and 
conclusions  of  his  own,  unless,  under  special  circumstances,  a  question  of 
law  is  involved^upon  which  the  opinion  of  the  Court  should  be  taken.  This 
report  being  prepared,  either  party  may  file  objections  to  it  before  the  Master 
prior  to  its  Veing  returned  into  Court.  If  the  objections  are  not  sustained, 
and  the  Master  adheres  to  his  report,  he  returns  it  into  Court,  where  the 
party  objecting  may  file  exceptions,  upon  the  hearing  of  which  the  whole 
evidence  is  brought  forward,  and  passes  id  review  before  the  Court.       t6. 

MISDEMEANOR. 
See  Verdict,  2. 


/ 
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'         MISJOINDER. 

1.  A  misjoinder  of  counts,  upon  which  the  same  judgment  cannot  be  rendered, 
may  be  assigned  for  error.  Selby  y.  Huidtkuon,  319. 

2.  Jn  determining  a  question  of  misjoinder,  the  Court  will  bf  governed  more  by 

the  form  of  the  count  than  by  the  substance  of  it.  ^  ib, 

,  MONEY  HAD  AND  RECEIVED. 
If  a  person  sell  the  property  of  another  and  receive  the  price  in  moi^^y.  *n  ac- 
tion for  money  had  and  received  will  lie  to  recover  it.    Even  where  Ihe  sale 
is  made  without  any  authority  from  the  owner,  be  may  waive  the  tort  and 
.    sue  in  aasumpsit  for  the  price  actually  received.^ 

IHckinton  v.  Whitney,  406. 

xMORTGAGE,  &c.  i 

See  CHANCEnT,  6j  Practice,  2;  Remedy,  I5  Scif^  Facias,  I. 

NEW  TRIAL. 

1.  In  a  criminal  prosecution,  a  motion  for  a  new  trial  on  the  ground  thai  the 
verdict  was  contrary  to  the  evidence,  is  addressed  to  the  discretion  of  the 
Circuit  Court,  and  its  decision  thereon  cannot  be  reviewed  by  the  Supreme 
Court.  ■  HoUiday  v.  The  People,  111. 

2.  Under  the  30th  section  of  the  36th  chapter  of  the  Revised  Statutes,  the  party 
against  whom  a  verdict  is  rendered  may,  on  application  to  the  Court  and 
payment  of  costs  and  damages  within  one  year  after  the  rendition  of  the  first 
judgment,  have  a  new  trial  as  a  matter  of  right,  without  showing  cause.  The 
Court  may,  also,  within  one  year  after  thereadition  of  a  second  judgment, 
on  application  of  the  party  and  on  being  satisfied  that  justice  will  be  promo- 
ted, award  another  trial.  The  second  application,  however,  is  addressed  to 
the  discretion  of  the  Court,  and  its  refusal  to  grant  it  cannot  be  assigned  for 
error.  Riggs  v.  Socage,  129. 

3.  In  the  action  of  ejectment,  as  in  other  civil  cases,  the  party  against  whom  a 
verdict  is  rendered,  is  entitled  to  a  new  trial  if  sufficient  legal  cause  exists^ 
such  as  a  misdirection  on  the  part  of  the  Court,  or  a  finding  of  the  jury  un- 
supported by  the  evidence. '  The  decisions  of  the  Circuit  Court  refusing  new 
trials  in  such  cases  may  be  reviewed  in  the  Supreme  Court.  ih. 

4.  Before  a  Court  of  Chancery  will  ei^ertain  a  bill  praying'  for  a  new  trial  on 
the  ground  of  accident,  loss  of  papers',  &c.,  it  must  sitfiiciently  appear  to  th^ 

'  Court  that  error  was  committed  by  the  decisions  of  the  Court  at  Law  in 
matters  of  substance.  Fnnk  v.  McClung,  569. 

NON  EST  FACTTJM.  • 

See  AixERAyioNj  Pleading,  10. 

•  OFFICER. 
^  See  SHKRiFr. 

*     PAROL  EVIDENCE. 
See  Evidence,  9. 
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PARTIES  TO  SUITS. 

1.  A  person  who  acquires  an  interest  in  a  suit,  pendente  lite,  cannot  be  made  a 
party  defendant  on  the  record,  unless  he  personally  assert  his  claim. 

Lawrence  v.  Lane,  364. 

2.  A  suit  on  a  replevin  bond  was  brought  in  the  name  of  the  sheriflf  for  the  use 
of  one  of  the  parties  in  interest,  and  the  defendant  demurred:  Heldy  that  the 
nominal  plaintiff  was  the  only  one  of  whom  the  Court  would  take  notice, 
and  the  fact  of  one  of  several  parties  interested  having  brought  a  suit  in  the 
name  of  the  sheriff,  could  not  be  questioned  by  a  demurrer. 

Bii^kmaater  v.  Beames,  443. 

PARTNERSHIP. 

1.  The  general  rule,  in  relation  to  the  administration  of  the  assets  of  deceased 
and  insolvent  partners,  is  well  established.  If  there  is  partnership  property, 
and  separate  property  of  a  partner,  the  partnership  debts  are  to  be  paid  out 
of  the  proceeds  of  the  joint  estate;  and  the  individual  debts  are  to  be  paid 
out  of  the  proceeds  of  the  separate  estate.  The  joint  creditors  have  no  claim 
on  the  fund  arising  from  the  separate  estate,  until  the  individual  aebts  are 
satisfied;  and  on  the  other  hand,  the  separate  creditors  can  only  seek  pay- 
ment out  of  the  surplus  of  the  partnership  effects,  after  the  satisfaction  of 
the  joint  liabilities.  Ladd  v.  Griawoldy  25. 

2.  Where  one  partner  sells  his  entire  interest  in  the  business  to  his  co-partner, 
the  purchaser  takes  the  property,  discharged  from  the  lien  of  his  co-partner, 
to  have  the  partnership  debts  paid  therefrom;  and  the  creditors'  equity  being 
subordinate  to  the  lien  of  the  partner^  the  property  is  wholly  freed  from  the 
claims  of  the  joint  creditor.  ib. 

9.  It  is  now  the  settled  principle  in  Equity,  that  all  partnership  contracts  are  to 
be  considered  as  joint  and  several;  and  on  this  principle,  the  joint  creditors 
may  proceed  at  Law  against  the  survivor^  and  in  Equity  against  the  estate  of 
the  deceased  partner.  %b. 

4.  In  bankruptcy,  where  there  is  no  joint  estate,  and  there  is  no  solvent  partner, 
joint  creditors  are  permitted  to  prove  against  the  bankrupt's  estate  paripattu 
with  the  separate  creditor,  and  this  principle  applies  equally  in  the  case  of  a 
deceased  or  insolvent  partner.  The  joint  creditors  may  participate  equally 
with  private  creditors,  in  the  estate  of  the  deceased  partner.  t6. 

PATENT. 
See  Deed. 

PAYMENT. 
See  Pleading,  9. 

PENDENTE  LITE. 
See  Pabties  to  Suits,  1. 

PLEADING. 
1.  A  demurrer  to  pleas,  which  purport  to  answer  the  whole  dedaration,  will  not 
be  carried  back  and  sustained  to  the  declaratioD,  if  it  contain  some  good 
counts.  Prather  v.  Vinejfard,  40. 

VOL.  IV.  79 
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2.  In  an  action  of  assumpsit  upon  a  promissoiy  note,  it  was  alleged  in  the  pleas 
that  it  was  given  for  the  price  of  a  threshing  machine,  bought  by  the  defend- 
ant of  the  plaintiff,  of  which  the  following  was  the  note  or  memorandum  of 
the  sale:  '' Chicago,  July  12, 1843.  Mr.  De  Marquis  Misner  bought  of  E. 
Granger,  one  threshing  machine  at  one  hundred  and  eighty  dollars,  for  which 
he  has  paid  forty  four  $44.  The  remaining  $136,  he  is  to  give  his  and  his 
brother  Fletcher  Misner's  note.  The  said  note  is  to  be  delivered  at  the  lime 
of  the  delivery  of  the  machine,  say  about  the  22d  inst  The  machine  is  to 
be  in  readiness  for  use  at  that  time.  Elihu  Granger."  It  was  further  alleged 
that  Granger  was  a  machinist  and  carrying  on  that  business;  also,  that  he  was 
a  machinist,  and  carrying  on  a  foundry.  All  the  pleadings  averred  that,  upon 
trial,  the  machine  would  not  answer  the  intended  purpose,  &c.  None  of 
them,  however,  averred  that  Granger  was  the  manufacturer  of  the  machine: 
Heldf  that  the  pleas  were  defective  for  not  averring  a  warranty,  or  that  the 
party  undertook  and  promised  that  the  article  was  of  the  given  quality. 

Mis%er  v.  Granny  69. 

3.  It  is  a  well  settled  principle,  that  while  acontract  continues  executory,  the 
plaintff  must  declare  specially;  but  when  it  has  been  fully  performed  on  his 
part,  and  nothing  remains  to  be  done  under  it  but  the  payment  of  the  com- 
pensation in  money  by  the  defendant,  which  is  nothing  more  than  the  law 
will  imply  against  him,  the  plaintiff  may  declare  specially  on  the  original 
contract,  or  generally  in  indebitatus  assumpsit,  at  his  election. 

Throop  V.  Shtncoody  92. 

4.  An  action  of  assumpsit  was  commenced  in  Jo  Daviess  county,  and  process  di- 
rected to  the  sheriff  thereof,  which  was  returned  non  est  inventus.  A  second 
summons  was  issued  to  Peoria  county,  and  there  served  on  the  defendants. 
The  declaration  contained  no  averment  respecting  the  residence  of  the  parties^ 

•  or  the  place  where  the  cause  of  action  arose,  or  was  made  payable.  One  of 
the  defendants  appeared  and  pleaded  the  general  issue,  but,  at  a  subsequent 
term,  obtained  leave  to  withdraw  his  plea.  A  default  was  then  entered 
against  both  defendants:  Held,  that  the  Court  had  no  jurisdiction  of  the  case 
the  declaration  containing  no  averment  that  the  cause  of  action  arose  in  Jo 
Daviess  county,  and  that  the  plaintiffs  resided  there  at  the  commencement  of 
the  suit,  or  that  the  contract  on  which  the  action  was  founded,  was  specifi- 
cally made  payable  there.  .BoUvin  v.  Edwards,  115. 

6.  Against  the  prosecution  of  a  writ  of  error,  it  was  pleaded  that  the  plaintiffs, 
at  the  time  of  suing  out  their  writ,  were  bankrupts,  and  previous  to  that  time 
had  been  so  declared,  under  and  by  virtue  of  the  Act  of  Congress,  approved 
August  19, 1841,  entitled  "jln  Act  to  establish  a  uniform  system  of  Bank' 
ruptcy,"  Ac,  and  that  all  their  property,  &c.,  had  become  vested  in  the  as- 
signee by  the  operation  of  law,  by  virtue  of  a  decree  of  the  United  States' 
District  Court  in  and  for  the  State  of  Louisiana,  whereby  they  were  declared 
bankrupts  and  said  assignee  was  appointed,  &c;  Held,  that  the  plea  was  bad, 
because  there  was  no  averment  therein  as  to  the  time  when  they  were  declared 
bankrupts,  so  that  the  Court  could  determine  whether  the  cause  of  action, 
upon  which  the  writ  was  prosecuted,  accrued  before  or  after  the  decree  of 
bankruptcy:  Held,  further,  that  the  averments  as  to  the  place  where,  and  of 
the  Court  which  rendered  the  decree,  were  not  sufficiently  explicit:  Held, 
also,  that  it  was  not  necessary  to  state  in  the  plea,  the  name  of  the  assignee. 

Vairin  v.  Edmonson,  120. 
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6.  Where  the  Statute  of  Limitations  is  pleaded,  and  there  is  any  matter  which 
takes  the  case  out  of  the  operation  of  the  Statute,  it  should  be  set  up  in  a 
replication.  Moore  y,  Capps,3ib. 

7.  Whenever  a  recognizance  is  taken,  or  entered  into  out  of  a  Court  of  record,  a 
scire  faciat  issued  upon  it  must  contain  sufficient  averments  to  show  the  ju- 
risdiction or  authority  of  the  officer  taking  the  same,  and  also  that  it  was  en- 
tered and  filed  of  record  in  the  proper  Court       Noble  v.  Ilte  People^  433. 

8.  Pleas  purporting  to  answer  the  whole  declaration,  and  which  answer  but  a 
part,  are  bad.  Buckmaster  v.  Beames,  443. 

9.  To  di  scire  facias  to  foreclose  a  mortgage,  a  plea  commencing  as  a  plea  of  part 
payment,  and  concluding  by  praying  judgment,  was  interposed,  to  which 
there  was  a  general  demurrer  which  was  sustained:  Held,  that  payment  in  part, 
or  in  whole,  might  properly  be  pleaded,  and  that,  in  this  case,  if  the  plea  had 
been  specially  demurred  to,  it  should  have  been  held  bad. 

Sherman  Y.  GasseUy62\. 

10.  The  statute  does  not  give  to  a  defendant  the  right  to  plead  specially,  and  also 
give  notice  of  the  special  matter  relied  on  as  a  defence  under  the  general  issue; 
and  when  this  is  done,  the  proper  practice  is,  for  the  Court,  on  motion,  to 
direct  him  to  elect  how  he  will  proceed.  This,  however,  is  discretionary 
with  the  Court.  Benjamin  v.  McConnell,  536. 

11.  On  a  settlement  of  an  account,  a  note  was  written  at  the  foot  of  the  same, 
expressing  that  the  account  was  the  consideration  thereof.  The  note  was 
subsequently  separated  therefrom,  this  consideration  stricken  out,  the  words 
'<on  demand,"  prefixed  thereto,  and  suit  brought:  Held,  these  facts  being  set 
forth  in  a  plea  of  non  est  factum,  and  sworn  to,  that  the  alteration  was  ma- 
terial, and  that  the  plea  was  a  good  bar  to  the  suit  ib. 

12.  When  a  Circuit  Court  sends  its  process  beyond  the  limits  of  the  county  in 
which  the  suit  is  brought,  its  jurisdiction  must  be  shown  by  express  aver- 
ments in  the  declaration.  Semple  v.  Jnderson,  506. 

See  MisjoiNDEB. 


POSSESSION. 

1.  While  a  tenancy  exists,  the  tenant  cannot  dispute  the  title  of  his  landlord, 
either  by  setting  up  a  title  in  himself  or  a  third  person.  The  possession  of 
the  tenant  is  the  possession  of  the  landlord  as  long  as  the  tenure  is  acknowl- 
edged. It  is  not  until  the  tenure  is  denied,  and  the  fee  claimed  adversely, 
that  the  possession  assumes  a  hostile  character  and  the  Statute  of  Limitations 
begins  to  run.  Bigg  v.  Cook,  336. 

2.  Where  a  possession  has  been  consistent  with  or  in  submission  to  the  title  of 
the  real  owner,  nothing  but  a  clear,  unequivocal  and  notorious  disclaimer 
and  disavowal  of  the  title  of  such  owner  will  render  the  possession,  however 
long  continued,  adverse.  ib. 

PRACTICE. 
1.  The  usual  and  correct  practice  on  a  motion  to  dismiss  an  appeal  is,  to  base 
the  motion  upon  a  certified  copy  of  the  record  of  the  judgment,  &«.,  of  the 
Circuit  Court  appealed  from,  or  a  certificate  of  the  clerk  that  an  appeal  had 
been  allowed  and  perfected.  If  the  clerk  should  refuse  to  perform  his  duty 
in  these  particulars  on  request  and  an  offer  to  pay  the  usual  fees  therefor, 
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the  Supreme  Court  will  dismiss  the  appeal  upon  motion  and  affidavit  of  the 
facts  being  61ed.  People  v.  Pub.  Offiart,  139. 

2.  The  common  practice  in  Courts  of  Chancery  upon  the  foreclosure  of  mort- 
gages, is,  to  decree  a  surrender  of  the  possession  and  title  papers  hy  the 
mortgagor,  and  those  claiming  under  him.  Lawrence  v,  Laney  354. 

3.  The  several  Circuit  Courts  of  this  State  in  their  respective  Circuits  have  the 
same  jurisdiction  in  Chancery  which  the  Court  of  Chancery  in  England  has, 
except  where  its  jurisdiction  is  limited  by  express  statute,  or  by  necessary 
implication;  as  where  some  other  Court  may  be  vested  with  exclusive  juris- 
diction of  the  particular  matter.  The  same  practice  prevails  as  in  the  Eng- 
lish Courts,  except  where  the  statate  has  made  particular  provision. 

Mahar  v.  G>Haray  ASA. 

4.  The  proper  practice  in  regard  to  exceptions,  is,  to  make  them  upon  the  trial 

and  to  file  a  bill  of  the  same  at  that  term.  The  Court,  however,  may,  in  its 
discretion,  permit  the  bill  to  be  filed  at  the  next  term,  but  the  practice  is  not 
commendable.  Buckmasier  v.  BeamUy  443. 

PRE-EMPTION. 

1.  The  interest  acquired  by  a  pre-emption  right  is  not  an  estate  within  any  defi- 
nition known  to  the  Common  Law.  It  is  not  an  interest  in  the  legal  title,  but 
merely  a  right  of  occupancy  for  the  time  being,  with  the  privilege  of  par- 
chasing  at  some  future  period  at  a  stipulated  price.  Such  interests,  however, 
are  regarded  by  the  Courts  of  this  State  as  property,  which  may  pass  by  deed 
or  other  transfer.  Delaunay  v.  Burnetty  454. 

2.  The  purchaser  of  a  pre-emption  right  is  regarded  as  the  '^legal  representa- 
tive'^ of  the  original  claimant,  under  the  Act  of  Congress  granting  such 
rights.  ib. 

See  Evidence,  13. 

PRINCIPAL  AND  AGENT. 

1.  It  is  a  well  settled  principle  of  law,  that  an  agent,  while  acting  within  the  le- 
gitimate sphere  of  his  authority,  can  bind  his  principal,  and  do  whatever  is 
necessary  to  carry  out  and  perfect  the  business  of  the  agency.  So,  where  one 
sold,  as  the  agent  of  others,  a  clock,  received  a  note  for  the  payment, — ^which 
note  was  received  and  negotiated  by  them, — and  gave  a  written  warranty,  it 
was  held,  that,  nothing  appearing  to  the  contrary,  his-  acts  were  within  the 
scope  of  his  authority.  Woodford  v.  McClenahan^  85. 

2.  A  sheriff  is  the  agent  of  the  law  in  the  performance  of  his  official  duties,  and 

not  of  the  parties  interested.  He  must  follow  the  direction  of  his  precept, 
that  being  his  only  authority.  Any  private  arrangrment  between  him  and  a 
debtor,  without  the  sanction  of  the  creditor,  is  illegal  and  not  binding  on  the 
latter;  and  where  a  dtbtor  enters  into  such  an  arrangement  with  a  sheriff,  and 
has  parted  with  his  property,  his  only  remedy  is  against  the  sheriff  to  recover 
tjie  value  of  the  property  so  received  by  him.  Head  v.  Moore,  99. 

3.  A.  being  about  to  enter  land,  called  on  B.  for  a  specified  si:m  of  money  due  bim. 
B.  was  unable  to  pay  the  debt,  and  told  A.  to  hire  the  n:or.cy  on  the  best 
terms  he  could  for  him,  and  that  he  would  pay  him  whatever  he  had  to  pay. 
The  money  was  procured  at  an  exorbitant  rate  for  three  years,  &c.,  and  the 
land  was  entered  in  the  name  of  the  person  who  loaned  the  money.  B.  was 
informed  of  the  arrangement  and  approved  of  it,  but  neglected  to  do  89  be 
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had  a^eed  in  regard  to  payment  A.  was  accordingly  obliged  to  pay  it  to 
save  the  land:  Held,  that  A.  was  entitled  to  receive  of  B.  the  amount  paid 
by  him  to  the  lender,  as  he  acted  as  B.'s  agent  only. 

SMrley  v.  Spencer,  583. 


PROMISSORY  NOTE. 

1.  Ill  order  to  render  the  assignor  of  a  promissory  note  liable,  the  assignee  must 
not  only  institute  and  prosecute  his  suit  to  judgment  at  the  earliest  practica- 
ble time,  but  he  must  enforce  that  judgment  by  execution  as  soon  ^s  he  can 
by  ordinary  diligence.  He  will,  however,  be  excused  from  suing  out  exe- 
cution, when  such  process  would  prove  wholly  unavailing.  Jf  a  suit  were 
necessary  at  the  maturity  of  the  note,  but  insolvency  should  intervene  betweeii 
the  commencement  thereof  and  judgment,  that  fact  should  be  alleged  in  the 
declaration,  to  excuse  from  the  issuing  of  execution.   Beatdr  v.  Walker,  3. 

2.  The  assignee  of  a  promissory  note  should  use  due  diligence  to  collect  the 
amount  of  it  from  the  maker  in  the  county  of  the  maker's  residence,  if  such 
residence  is  known  to  him-  If,  however,  such  place  of  residence  is  wholly 
unknown  to  the  assignee,  he  may  elect  to  consider  as  the  place  of  the  maker's 
residence,  the  county  where  the  note  was  executed,  if  he  be  found  there  for 
purposes  of  the  service  of  process  upon  him,  returnable  to  the  first  term  of 
Court  held  in  such  county  after  the  maturity  of  the  notej  or  perhaps  to  a  sub- 
sequent term,  if,  in  the  mean  time,  diligent  but  unsuccessful  effort  has  been 
made  to  ascertain  his  place  of  residence.  ib, 

3.  The  assignee  of  a  promissory  note  must  not  only  institute  a  suit  against  the 
maker  at  the  first  term,  but  he  must  also  obtain  a  judgment  at  that  term,  and 
if  he  does  not  thus  obtain  a  judgment,  it  must  not  be  the  result  of  his  negli- 
gence, ib, 

4.  In  an  action  brought  by  the  assignee  of  a  note  against  the  assignor,  it  is  not 
necessary  to  prove  its  execution  by  the  maker.  ib. 

See  Variance,  2. 

RECOGNIZANCE. 
See  Pleading,  7. 

RE- HEARING. 
A  petition  for  a  re-hearing  will  be  allowed  at  a  term  subsequent  to  that  at  which 
the  case  was  decided,  on  reasonable  notice  being  given  to  the  adverse  party, 
if  the  petitioner  show  to  the  Court  that  circumstances  prevented  him  from 
making  the  application  at  the  time  required  by  the  rules  of  Court. 

Pearl  V.  WeUman,  396. 

RELEASE. 

1.  A  release  of  one  of  two  or  more  joint,  or  joint  and  several  obligors,  or  prom« 
isors,  is  a  release  of  all.  Benjamin  v.  McConnell,  536. 

2.  A  personal  action  once  suspended  by  the  voluntary  act  of  the  party  entitled 
to  it,  is  forever  gone  and  discharged.  ib, 

3.  A  release  of  contract,  not  under  seal,  but  made  apart  of  a  decree  of  Court,  is 
valid;  and  where  &  consideration  is  expressed  in  a  release,  or  otherwise 
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proved  to  have  passed  between  the  parties,  it  is  immaterial  whether  the  in- 
strument is  sealed,  or  otherwise.  «6. 

REMEDY. 

1.  To  tiicirefaciou  to  foreclose  a  mortgage,  the  defendants  pleaded  thp  usury  laws 
of  Massachusetts,  alleging  in  substance,  their  indebtedness  to  plaintiffs;  that 
in  order  to  obtain  forbearance  thereon,  they  executed  certain  notes  thereior, 
payable  in  Boston  at  intervals,  with  ten  per  cent,  interest  semi-annually,  which 
notes^were  intended  to  be  secured  by  the  mortgage  sued  on;  and  that,  though 
the  notes  appear  on  their  face  to  have  been  executed  in  Chicago,  they  were 
in  fact  executed  in  Boston.  The  mortgage  was  acknowledged  and  recorded 
in  Cook  county,  on  the  day  of  its  date:  Held,  that  the  forfeiture  provided  for 
in  the  usury  laws  of  Massachusetts  being  a  part  of  the  law  of  remedy,  could 
not  be  enforced  by  the  Courts  of  this  State.  Sherman  v.  Gastett,  521. 

2.  It  is  a  well  settled  rule,  that  the  Courts  of  one  country  will  not  enforce  either 
the  criminal  or  penal  laws  of  another;  nor  will  they  carry  out  or  be  guided 
by  the  laws  of  another  regulating  the  forms  of  actions,  or  the  remedies  provided 
for  civil  injuries.  Bat  it  is  equally  well  settled,  that  in  the  construction  of 
contracts,  and  in  ascertaining  whether  they  are  valid,  the  law  of  the  country 
where  the  contract  was  made,  or  to  be  performed,  shall,  in  general,  govern. 

ib. 

REMITTITUR. 
A  j  udgment,  which  exceeds  the  ad  damnum  of  the  declaration,  is  erroneous.   The 
Supreme  Court,  in  such  case,  will  not  allow  a  remittitur,  but  will  remand 
the  cause  to  the  Circuit  Court  to  give  the  party  an  opportunity  to  move  for 
leave  there  to  amend  his  declaration.  Pickering  v.  PuUifer,  79. 

REPEAL. 
The  Revenue  Act  of  1833,  by  repealing  the  fourth  section  of  the  Act  of  1827  in 
express  terms,  or  by  its  general  repealing  clause,  did  not,  by  implication,  re- 
peal the  twenty  fifth  section  of  the  same  Act  A  deed,  therefore,  made  by 
the  Auditor  subsequent  to  the  passage  of  the  Act  of  1833,  for  land  sold  hj 
him  for  taxes  under  the  laws  of  1S27  and  1829,  is  valid. 

Bruce  v.  Schuyler,  221. 
See  Constitution,  &c.,  4;  Roads,  8. 

REPLEVIN. 
To  an  action  upon  a  replevin  bond,  it  was  pleaded  that  after  the  plaintiff  in  the 
replevin  suit  had  commenced  his  suit  and  before  the  trial  thereof,  one  of  the 
defendants  in  that  suit  had  carried  away  the  property  replevied  and  had 
converted  it  to  his  own  use:  Held,  that  it  such  was  the  faet,  a  return  of  the 
property  should  have  been  pleaded  in  the  replevin  suit,  and  the  Court  would 
not  have  awarded  a  writ  of  re^omo  habendo,  Buckmaster  v.  Beamee,  443. 
See  Pabties,  &c.,  2. 

RES  GESTAE. 
See  Evidence,  11. 
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RES  JUDICATA. 
When  a  case  has  once  been  decided  upon  its  merits  in  the  Supreme  Courts  and 
shall,  at  a  subsequent  time,  be  brought  before  the  same  tribunal,  the  Court 
will  not  go  behind  its  former  adjudications,  even  though  it  shall  appear  upon 
the  record  that  the  Court  acted  without  jurisdiction. 

Semple  v.  jinder^on,  546. 

RESULTING  TRUST. 
See  Evidence,  9. 

RETORNO  HABENDO. 
See  Replevin. 

REVENUE  LAW. 
See  Repeal. 

ROADS. 

1.  In  proceedings  under  the  Road  Law  of  1841,  for  obstructing  a  road,  it  is  not 
necessary  to  produce  record  evidence  of  the  steps  taken  preliminary  to  the 
location,  the  statute  not  requiring  that  they  should  be  entered  of  record. 

Ferris  y.  Ward,  499. 

2.  A  road  is  to  be  considered  as  established,  and,  in  contemplation  of  law, 
opened,  when  the  proper  Court  have  approved  of  the  report  of  the  viewers, 
and  sanctioned  the  location.  i&. 

3.  When  one  obstructs  a  road  which  is  used  by  the  public,  for  even  the  short- 
est period  of  time,  he  does  it  at  his  peril;  for  if  it  should  be  made  to  appear 
that  such  road  was  legally  established,  he  would  be  accountable,  whether  he 
had  actual  knowledge  of  the  fact  or  not  ib. 

4.  A  notice  by  a  supervisor  required  a  person  to  remove  two  certain  rail  fences, 
built  by  him  across  a  public  road  (describing  it,}  which  were  an  obstruc- 
tion, and  specified  the  particular  place  of  the  obstruction,  by  stating  the 
direction  of  the  fences  made  by  him:    Hdd,  to  be  sufficient.  ib. 

5.  In  estimating  the  amount  of  a  verdict  to  be  rendered  for  obstructing  a  pub- 
lic road,  the  jury  may  count  fractions  of  a  day.  ib. 

6.  A  claim  for  damages  occasioned  by  the  location  of  a  public  road,  is  not  to  be 
presumed,  but  must  be  expressly  made,  and  at  the  proper  time,  so  that  if  the 
State  or  county  thinks  the  payment  of  damages  too  great  a  sacrifice  for  the 
benefits  to  be  obtained  by  having  a  road,  may  abandon  the  project,  or  locate 
it  elsewhere.  ib. 

7.  A  supervisor  is  a  competent  witness  in  a  proceeding  against  a  person  for  ob- 
structing a  public  road.  ib. 

8-  Penalties  which  accrued  under  the  Road  Law  of  1841,  are  not  repealed  by  the 
Revised  Statutes.  ib. 

9.  A  supervisor  may  institute  proceedings  to  recover  the  penalties  for  obstruct- 
ing roads  given  by  the  Road  Law  of  1841,  before  justices  of  the  peace,   ib. 

SALE  OF  LAND. 
1.  Where  a  Court  has  authority  to  order  a  sale  of  land  and  a  sheriff  to  make  such 
sale,  the  errors  of  the  one  and  the  irregularities  of  the  other  must  be  inquired 
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into  and  corrected  directly,  and  not  collaterally,  either  by  a  resort  to  an  ap- 
pellate tribunal,  or  a  direct  application  to  the  Court  issuing  the  process,  and 
having  the  right  to  control  it  Ri^  v.  Cook,  336. 

2.  The  decision  in  regard  to  sales  of  land  on  execution  en  nuutty  (^Day  ▼.  Oro- 
ham,  1  Gilm.  435,)  affirmed.  Graham  ▼.  Day,  389. 

SCIRE  FACIAS, 

1.  A  mortgagee  foreclosed  his  mortgage  by  scire  facias  against  the  mortgagors, 
and  afterwards  filed  a  bill  in  Chancery  against  them  and  a  subsequent  pur- 
chaser, who  pleaded  the  foreclosure  in  bar  of  the  proceeding  in  Chancery: 
Hdd,  that  the  proceedings  by  scu  fa.  and  in  Chancery  were  concurrent  rem- 
edies; that  the  mortgagor  must  elect  which  of  them  he  would  pursue,  and 
that  when  he  has  made  an  election,  he  must  abide  by  it 

StaU  Bank  y,  WHson,  57. 

2.  Under  the  statutory  proceedings  to  foreclose  a  mortgage  by  sci.  fa.  the  judg- 
is  in  rem,  and  only  binds  the  mortgaged  premises.  A  purchaser  under  such 
judgment  acquires  all  the  right  in  the  mortgaged  premises  which  jiie  mort- 
gagor had  at  the  time  of  the  execution  of  the  mortgage.  Subsequent  pur- 
chasers or  incumbrancers  must  redeem  as  in  case  of  an  ordinary  sale  on 
execution.  ib. 

3.  Whenever  a  recognizance  is  taken,  or  entered  into  out  of  a  Court  of  record, 
a  scire  facias  issued  upon  it  must  contain  sufficient  averments  to  show  the 
jurisdiction  or  authority  of  the  officer  taking  the  same,  and  also  that  it  was 
entered  and  filed  of  record  in  the  proper  Court    Noble  v.  The  Peopley  433. 

See  Remedy,  1. 

SEAL. 

1.  A  seal  or  scroll  is  not  essential  to  the  validity  of  a  letter  of  attorney. 

Truett  V.  Wainwrighi,  411. 

2.  A  seal  but  imports  or  furnishes  evidence  of  a  consideration,  and  except  in 
cases  where  a  release  is  designed  to  effect  a  conveyance  or  transfer  of  real 
estate,  or  some  interest  in  or  concerning  it,  which  can  only  pass  by  deed,  it 
may  be  dispensed  with.  Benjamin  v.  McQmndly  536. 

SECURITY  FOR  COSTS. 

See  Costs. 

SET  OFF. 
Demands  to  be  set  off  must  be  mutual,  and  exist  between  the  parties  to  the 
record.  Hinckley  v.  West,  136. 

SHERIFF. 
1.  A  sheriff  is  the  agent  of  the  law  in  the  performace  of  his  official  duties,  and 
not  of  the  parties  interested.  He  must  follow  the  direction  of  his  precept, 
that  being  his  only  authority.  Any  private  arrangement  between  him  and  a 
debtor,  without  the  sanction  of  the  creditor,  is  illegal  and  not  binding  on  the 
latter;  and  where  a  debtor  enters  into  such  an  arrangement  with  a  sheriff,  and 
has  parted  with  his  property,  his  only  remedy  is  against  the  sheriff  to  recover 
the  value  of  the  property  so  received  by  him.  Hood  v.  Moore,  99. 
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2.  A  sheriff  purchased  of  a  defendant  in  an  execution  which  he  held  in  his  hands 
for  collection^  certain  property^  and  undertook  to  satisfy  the  judgment  out  of 
his  own  funds:  Hdd^  that  this  arrangement  did  not  discharge  the  judgment, 
it  not  haying  heen  made  hy  the  direction  or  consent  of  the  plaintiff  in  such 
ctecution.  ib. 

SPECIAL  TERM. 
The  Court  may  revoke  an  order  issued  for  a  special  term,  and  appoint  another 
time  for  holding  the  same.    The  Judge  is  authorized  to  appoint  a  special 
term,  either  in  or  out  of  term.  Brovm  v.  The  People,  439. 

STATUTE  OF  FRAUDS. 

1.  An  agreement  hy  two  persons  for  the  use  and  benefit  of  a  tl^d,  upon  which 
such  third  person  may  maintain  an  action  against  the  party  promising,  is 
not  such  an  undertaking  to  pay  the  debt  of  another  as  will  bring  it  within 
the  Statute  of  Frauds.  Praiher  v.  Vineyturdy  40. 

2.  Payment  of  the  consideration  money  and  possession  of  land  under  a  parol 
contract,  is  sufficient  to  take  a  case  out  of  the  Statute  of  Frauds. 

•  SMrky  v,  Spenetr,  583.    ' 

STATUTE  OF  LIMITATIONS. 

1.  If  a  party  be  out  of  the  State  so  that  process  cannot  be  served  on  him,  the 
Statute  of  Limitations  ceases  to  run  for  the  time  being;  and  in  such  case,  it  is 
not  necessary,  in  order  to  produce  this  result,  that  the  party  should  remove 
absolutely;  nor,  on  the  other  hand,  is  it  sufficient  in  order  to  allow  the  Statute 
to  operate,  that  his  residence  should  be  within  the  State,  while  temporarily 
absent  Every  absence  from  the  State,  whether  there  exists  in  the  debtor 
the  amfiHM  revertendi  or  not,  prevents  the  service  of  process,  and  therefore 
suspends  the  operation  of  the  Statute.         Vanlandingham  v.  Husiony  125. 

2.  The  Statute  of  Limitations  makes  two  classes  of  cases,  arising  ex  contractu: 
1.  All  actions  for  arrearages  of  rent  due  on  a  parol  demise,  and  all  actions  of 
account,  and  upon  the  case,  except  as  well  such  actions  as  concern  the  trade 
of  merchandize  between  merchant  and  merchant,  their  factors  or  agents,  as 
certain  actions  of  that  form  arising  ex  ddicto;  2.  Every  action  of  debt  or 
covenant,  for  rent  or  arrearages  of  rent,  founded  upon  any  lease  under  seal, 
and  any  action  of  debt  or  covenant,  founded  upon  any  single  or  penal  bill, 
promissory  note  or  writing  obligatory,  for  the  direct  payment  of  money  or 
the  delivery  of  property,  or  the  performance  of  covenants,  or  upon  any  award 
under  the  hands  and  seals  of  arbitrators  for  the  payment  of  money  only.  Ac- 
tions of  the  first  class  must  be  commenced  within  five  years  next  after  the 
cause  of  such  actions  have  accrued,  and  not  after,  and  actions  of  the  second 
class  within  sixteen  years.  Bedell  v.  Janneyy  193. 

3.  The  true  construction  of  the  first  section  of  the  Statute  of  Limitations,  in  its 

operation  upon  actions  ex  contractuy  is,  that  it  bars  the  action  ofassumpait  in 
all  cases,  except  such  as  concern  the  trade  of  merchandize  between  merchant 
and  merchant,  &c,  in  five  years;  but  the  action  of  debt  is  not  barred  in  any 
case,  in  that  time,  except  for  arrearages  of  rent  due  on  parol  demise.     t(. 

4.  The  action  of  debt  lies  wherever  indtbUatw  ae^mptit  will  lie,  and  is  a  con- 
current remedy  therewith.  Justices  of  the  peace  have  jurisdiction  over  both 
VOL.  IV.  80 
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actions,  and  where  the  Statute  of  Limitations  is  interposed  as  a  defence  on 
trials  before  those  officers,  the  Statute  in  prescribing  the  form  of  the  summons 
not  distinguishing  the  form  of  action,  the  law  will  presume  that  to  be  the 
particular  form  which  is  best  calculated  to  advance  the  plaintiff's  remedy. 

i6. 

5.  The  Statute  of  Limitations,  passed  on  the  17th  day  of  January,  1835,  and 
which  took  effect  on  the  first  day  of  June  of  the  same  year,  is  not  a  bar  to  a 
recovery,  unless  the  party  has  been  in  possession  for  seven  years  subsequent 
to  the  time  it  went  into  effect.  Bruce  v.  Schuyler y  221. 

6.  The  Statute  of  Limitations  was  pleaded  to  a  writ  of  error  brought  by  several 

plaintiffs,  and  replication  that  two  of  them  were  still  infants,  and  that  another 
arrived  at  full  age  within  five  years  next  before  the  suing  out  of  the  writ  of 
error.  There  was  a  general  demurrer  to  the  replication:  Held,  that  the  Stat- 
ute permitting  either  of  several  parties  to  remove  a  cause  by  appeal  or  writ 
of  error  into  the  Supreme  Court  and  to  use  the  names  of  the  others,  if  neces- 
sary, those  plaintiffs  in  the  case,  who  had  been  of  full  age  more  than  fire 
years,  could  not  avail  themselves  of  the  non-age  of  some  of  their  co-plaintiffa 
to  accomplish  indirectly  what  they  would  not  be  allowed  to  do  directly. 

Moore  v.  Cappe,  315. 
See  Construction,  3, 5;  Possession,  1. 

SUPERVISOR. 
See  Roads,  4, 7,  9. 

SURPLUSAGE. 
See  Deed,  6. 

TORT. 

See  Money  had  and  received. 

TRESPASS. 
Intrusion  and  trespass,  under  the  statute,  are  distinguishable  in  this:  the  former 
implies  an  unlawful  possession  of  lands,  while  the  latter  may  amount  to  a 
mere  entry  upon  the  land  without  retaining  possession,  but  doing  some  dam- 
age. Hulitk  V.  Scovily  159, 
See  Canal  Lands. 

TRUSTEE. 

Courts  of  Equity  regard  a  devisee,  who  takes  a  devise,  chargeable  with  legacies 

or  debts,  as  a  trustee,  and  will  enforce  the  execution  of  the  trust  reposed. 

Mahar  v.  (PHara,  424. 

USURY. 
See  Lex  Loci,  &c.;  Remedy,  1. 

VARIANCE. 
1.  If  a  written  instrument  is  neither  set  out  in  the  pleadings  by  its  tenor^  ner  de- 
scribed by  its  legal  import,  but  is  merely  brou^t  forward  to  sustain  an  al- 
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•  legation  not  referring  to  it  expressly  in  any  way  whatever,  a  variance  will  not 
be  fatal,  if  the  substance  of  what  is  alleged  be  proved. 

Prather  v.  Vineyard,  40. 
2.  In  an  action  of  cusumpnt  upon  a  promissory  note,  against  Loring  Pickeringy 
the  declaration  averred  that  the  defendant  made  the  note.  To  support  the 
declaration,  a  note  signed  «X.  Pickering'^  was  introduced  on  the  trial,  which 
was  objected  to  for  variance,  but  it  was  read  in  evidence.  No  other  testi- 
mony was  offered,  nor  was  there  any  averment  in  the  declaration  that  the  de- 
fendant, by  the  name  of  L.  Pickering,  made  the  note:  Held,  that  it  was  not  a 
substantial  variance.  Pickering  v.  Pulaifer,  79. 

VENUE. 
On  a  change  of  venue  in  a  criminal  case,  the  transcript  sent  to  the  county  where 
the  case  was  to  be  tried,  showed  the  finding  of  the  indictment,  and  contained 
a  copy  thereof,  as  also  all  the  proceedings.  On  an  appeal  to  the  Supreme 
Court,  the  record  sent  up,  stated  that  the  original  indictment  was  received 
with  the  transcript  The  clerk  of  the  Circuit  Court  omitted  to  append  a 
certificate  to  the  transcript,  that  the  paper  transmitted  therewith  was  the 
original  indictment:  Held,  that  tiiis  omission  ought  not  to  vitiate  the  proceed- 
ings.        ,  Holliday  v.  Tlie  People,  111, 

VERDICT. 

1.  If  an  indictment  contains  one  good  count,  the  verdict  of  the  jury  will  be 
sustained.  HoUiday  v.  The  People,  111. 

2.  A.  was  indicted  for  procuring  an  abortion.  He  appeared,  and  was  put  upon 
his  trial.  When  the  jury  returned  into  Court,  he  was  called  but  failed  to  an- 
swer, and  the  verdict  was  received  in  his  absence.  It  found  him  guilty,  and 
fixed  the  time  of  his  imprisonment  in  the  penitentiary  at  one  month.  During 
the  same  term,  he  appeared  and  entered  a  motion  to  set  aside  the  verdict, 
because  it  was  contrary  to  the  evidence,  and  because  it  was  received  in  his 
absence:  Held,  that  the  offence  of  which  he  was  convicted,  was  a  misde- 
meanor only,  and  that  it  was  not  erroneous  to  receive  th*e  verdict  in  his  ab- 
sence. t6. 

3.  According  to  the  principles  of  the  Common  Law,  in  all  capital  cases,  the 
verdict  must  be  received  in  open  Court,  and  in  the  presence  of  the  prisoner. 
The  rule,  however,  did  not  apply  to  cases  of  inferior  misdemeanor.        ib. 

4.  A  party  has  the  right  to  have  the  jury  polled  on  the  receipt  of  the  verdict, 
whether  it  is  brought  in  sealed  or  delivered  ore  tenus  by  the  foreman.  This 
right,  however,  must  be  exercised  before  the  jury  are  discharged. 

Rigg  V.  Cook,  336. 

5.  A  direction  to  the  jury  to  seal  up  their  verdict  and  separate,  does  not  dis- 
pense with  their  personal  attendance  in  Court  when  the  verdict  is  opened, 
and  if  any  of  them  then  dissent,  the  verdict  cannot  be  received.  ib.   ' 

6.  After  a  verdict  is  received,  and  the  jury  discharged,  the  control  of  the  jury 
over  the  case  is  at  an  end,  and  they  cannot  be  recalled  to  alter  or  amend  the 
verdict.  ib. 

WAIVER. 
1.  Where  the  record  of  a  cause  satisfactorily  shows,  that  the  parties  did  not  deem 
it  proper  to  question  certain  of  their  respective  rights  in  the  Court  below, 
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they  mutt  be  considered  as  having  waived  them,  and  cannot  be  pennitted  to 
dispute  them  in  a  Court  of  appeal  for  the  first  time. 

Selhy  V.  HuUhimon,  319. 
2.  If  a  person  sell  the  property  of  another  and  receive  the  price  in  money,  an 
action  for  money  had  and  received  will  lie  to  recover  it.    Even  where  the 
sale  is  made  without  any  authority  from  the  owner,  he  may  waive  the  tort 
aLd  sue  in  atiumpnt  for  the  price  actually  received. 

Dtc^iuoftv.  WkitBey,4Xil^ 
See  Wait  or  Ekbob,  2. 

WARRANT  OF  ATTORNEY. 
See  Letter  or  Attobnet. 

WARRANTY. 

1.  It  is  a  well  established  rule  of  the  Common  Law,  that  a  purchaser  takes 

property  at  his  own  risk,  unless  he  exacts  a  special  warranty,  where  there 
has  been  no  fraud  on  the  part  of  the  vendor.  To  this  rule,  however,  there 
are  exceptions.  There  is  an  implied  warranty  on  the  part  of  the  vendor  that 
he  has  a  good  title  to  the  property  he  sells,  and  where  a  quantity  is  sold  by  a 
sample,  that  the  bulk  is  of  as  good  a  quality.  So,  also,  in  the  case  of  execu- 
tory contracts  for  the  sale  of  personal  property,  in  the  absence  of  an  express 
stipulation  to  that  effect,  the  law  implies  that  it  shall  be  of  a  fair,  merchanta- 
ble quality  and  condition;  and  this  rule  holds  whether  there  be  a  sample 
exhibited,  or  there  is  an  opportunity  for  inspection.  But,  in  such  case,  there 
is  no  implied  warranty  as  lo  fineness  or  particular  degree  of  quality  of  the 
article  sold.  Misner  v.  Gran^,  €9. 

2.  Where  the  manufacturer  sells  his  own  goods  or  wares,  and  nothing  is  said  of 
the  quality,  there  is  an  implied  warranty  that  they  are  of  a  fair,  ordinary  qual* 
ity  according  to  their  appearance.  There  is,  however,  a  qualification  to  this 
rule,  as  where  the  article  is  of  such  a  character  that  ordinary  skill  cannot 
ordinarily  produce  a  good  article,. but  success  depends  in  a  great  measure  on 
chance.  Sometimes,  also,  the  law  will  imply  a  warranty  even  of  an  extra- 
ordinary quality  in  the  article  sold,  as  where  an  article  is  furnished  for  a 
given,  specific  purpose,  and  not  for  the  ordinary  and  general  use  to  which 
such  articles  are  applied.  %b. 

WILL. 

1.  A  devisee,  by  taking  an  estate  devised  to  him  by  a  will,  assumes  the  payment 
of  legacies  imposed  upon  him  by  the  terms  of  the  will. 

Mahar  v.  0>Haara,  424. 

2.  The  word  ^'action"  used  in  the  proviso«of'the  131st  section  of  the  Statute  of 

Wills,  has  reference  to  the  action  of  account  to  enforce  the  payment  of  a 
legacy.  iiu 

WITNESS. 
1.  The  rule  of  law  is,  that  a  wife  cannot  be  allowed  to  testify^  ^fvJ|ie«declarations 
or^confession  made  by  the  husband,  either  during  his  lifetime,  or  after  his  de- 
cease. Em9  v.  Aiiifir,  211. 
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2.  An  interest  which  will  render  a  witness  incompetent  must  exist  at  the  time 
when  he  is  offered  for  examination^  or  when  his  deposition  is  taken. 

FHnk  V.  MeClungy  569. 

3.  An  honorary  obligation  will  not  constitute  a  disqualifying  interest  in  a  wit- 

ness, ib. 

See  EviDSNCs^  10^  11;  Supestisor^  8. 

WRIT  OF  ERROR. 

1.  Where  the  subject  matter  of  a  suit  does  not  relate  to  a  franchise  or  freehold, 
and  where  the  judgment  does  not  amount  to  twenty  dollars,  the  remedy  is  by 
a  writ  of  error,  and  not  by  an  appeal.        Washington  Co.  v.  ParHer,  353. 

2.  An  infant  may  prosecute  a  writ  of  error  in  the  Supreme  Court  by  his  next 
friend.  If,  however,  he  prosecutes  in  his  own  name,  and  there  is  a  joinder 
in  error,  his  disability  is  waived  by  that  proceeding. 

Mcdayy.  Norris,210. 

3.  A  writ  of  error  is  a  writ  of  right,  and  may  be  prosecuted  in  all  cases,  unless 
prohibited  by  some  statute  or  inflexible  rule  of  law.  id. 


ERRATA. 

Page  46,  line  4,  for  home  read  hand*, 
^     66,  «  12,  for  had  read  haa. 

"     90, 91,  in.  the  running  title,  for  Sherwood  read  Woodford. 
^    221,  <^  14  from  bottom,  for  word  read  mode. 
^    611,  <<    6  of  syllabus,  for  rAitf  readySIe  %  an  error  in  part  of  the  edition. 
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